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THE LATE SIR K. SRINIVASA AYYANGAR Knt. 
By the death of Sir K. Srinivasa Aiyangar, the Madras 


Bar has lost its most outstanding figure in recent years. Com- 
ing from the ranks of the middle classes of the Tanjore Dis- 
trict, he joined the bar in 1891 at a time when Dr. S. Subra- 
manta Aiyar and the late Sir V. Bhashyam Aiyangar were the 
leaders and the late Mr. P. R. Sundara Aiyar was fast rising 
into prominence. Though he was apprenticed to the late 
Mr. Willie Grant and worked in his chambers for the first few 
years of his career, he became early in life associated in his pro- 
fessional work with Mr. P. R. Sundara Aiyar, whose thorough: 
ness alike of preparation and grasp, whether on the facts or the 
law of the cases that he had to handle was well known. 
Mr. Srinivasa Aiyangar had not to wait long for briefs to come 
in and his success was in a large measure due as much to his 
great industry as to his high capacity and intimate knowledge of 
men and things. His practice steadily rose till, on the eleva- 
tion of Messrs. V. Krishnaswami Aiyar, P. R. Sundara Aiyar 
and Sir P. S. Sivaswami Aiyar to office in quick succession, “he 
came to share.the leadership of the bar with Mr. S. Srinivasa 
Aiyangar. When in 1915 he was appointed to act as a Judge 


‘7 Of the Madras High Court, his choice to that high office gave 


general satisfaction. «He held office as a Judge for less than 
2 years and though with his too forceful personality, it cannot 


' be said that he Was able to please all, his work on the bench 


more than fulfilled expectations in point of quickness and 
thoroughness. Much as the need was felt for the continuance 
of his services on the Bench, he felt it his duty to resign on the 
question of the appointment of ogher Judges as permanent addi- 
tions to the Court while he himself was asked to continue as an 
acting Judge till it was possible to make him permanent in con- 
formity with the requirements of the relative proportion of 
Civilian and Vakil Judges. By temperament he attached greater 
importance to the practical advninistration of the law than 
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to its theoretical ‘side and durirfg the brief period ôf his career 
on the Bench it is not possible to say that he carried*forward 
the traditions of Sir T. Muthuswami Aiyary Dr. S. Subra- 
mania Aiyar and Sir V. Bhashfan? Aiyangar. But he exhi- 
bited a mastery of legal principles and was remarkably guick 
in coming to the central points in the case and arriving ata de- 
cision on them. When he resumed his practice at the birin 1917, 
his position was unique and he became its unquestioned leader 


commanding an income unequalled in the annals of the Madras 


Bar: Though not possessed of the impassioned and brilliant 
eloquence of the late Mr. V. Krishnaswami Atyar or the mas- 
sive ‘and powerful advocacy of the late Mr. P. R. Sundara 
Aiyar, as a persuasive and skilful advocate especially, on ques- 
tions of fact, he was unsurpassed, if not unrivalled, in the later 
years of his life at the bar ; and when he was appointed Advo. 
cate-General on the resignation of that office by Mre S. Srini- 
vasa Alyangar, it was agreed on all hands that the office was 
honoured by his accepting it. 

_.. His appointment to the Office of Vice-Chancellor brought 
him into close touch with the affairs of the University and it is 
common knowledge that as Vice-Chancellor from 1920 till 
about a month before his death, he did useful and valuable 
work on that body. 

Very simple in his personal habits, he made even the 
youngest member of the bar feel quite at easé in working with 
him and to the last day of his life he preferred his place at the 
Bar to every other sphere of activity. With his extensive 
practice he found little time for public activities. But as was 
only to be expected, it turned out that his capacity and acute- 
ness and his knowledge of the world stood him‘in good stead, 
when under the Reform Scheme he became a member of the 
Governor’s. Executive Council in December 1920. .As a 
signal proof of the esteem in which He was held by his col- 
leagues in the Government, it will be sufficignt to quote the 
tribute- paid to his memory: by his Excellency the Governor in 
Council. ‘‘ He was a man of brilliant intellect, of marked 
and fearless sincerity of purpose and of a most winning per- 
sonality. By his death at the comparatively early age of 53 
the Presidency has suffered a %ss, the magnitude of which it is 
dificult to exaggerate. ” 

_ We cannot conclude this reference without alluding to the 
l®ss to this Journal, caused by his death, because he was dor 
over seven years on its Editorial Committee and was ever ready 
to help us whenever we stood:in need of it.. 
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e CORRESPONDENCE, : 
Court FEES ACT, ANENDMENT BILL OF 1923. ° 
To ° 
“THE EDITOR; 


.Mapras Law JOURNAL. ° 
Sir, i Mg 
This bill which has recentl appeared in the Fort St. 
George Gazette, aims at securing by a single stroke both uni- 
formity of the Court-Fee provisions and the increase of 
Revenue. The framers do not seem to realise the serious 
hardship the Bill will cause to the client population, and the 


evil consequences which may follow from its being passed into 
law. 


Under the present Court Fees Act, a memorandum of 
appearance filed by an Advocate has to be stamped like a 
Vakalatnama ; as a result, in all criminal cases, the memoranda 
of Advocates alone are liable to the levy of a Court-fee whereas 
those of other practitioners are not. [It is not difficult for the 
government to do away with this inequality by a proviso that 
in criminal cases, no stamp need be-afhxed to any memorandum 
of appearance of any kind of legal practitioner. Instead of 
doing so, this Bill adopts the oppome course of charging all 
memoranda of appearance. 


It is no doubt true that the Revenue is likely to be en- 
hanced by a provision of Court-fees on all memoranda of ap- 
pearance. This means that even in petty criminal cases, the 
accused shall hæve to pay a penalty not less than Re. 1 for 
engaging a pleader. In spite of the scrupulous care of 
Government, it is an admitted fact that at least in a small per- 
centage of criminal cases, innocent men are charged by the 
police for causes well known to all. Pleaders defending such 


persons without any remuneration are not uncommon. Are 


they.now to pay Court-fees for their memoranda of appearance 
t. e. for their attempt to do charity ? < ° 


Section 340 of the Cédé of Criminal Procedure enacts that- 


“ Every person accused before any Criminal Court may of 
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right be defended by a pleader.” This Bill injufes the funda- 
mental principle of this section in limiting the gight of the ac- 
cused for a” defence at a substantial cost which he cannot re- 
cover from anyone if he be discharged or acquitted honourably. 
The Bill fails to realise the inconvenience in the matter of 
Remand prisoners, Jail applications, and when no Court-fee is 
expected from, them, it is not desirable that a pleader’s ap- 
pearance should be eharged with any Court-fee. 


In civil suits, the stamp on the memorandum of 
appearance of an Advocate is included in the costs awarded te 
the party. But in criminal cases the successsful complainant 
who gets by way of costs his expenses incurred as Court-fee 
for complaint and processes, does not get the stamp on the 
Vakalatnama even when the complainant’s pleader is ordered 
by the Court to file a Vakalatnama instead of-a memorandum 
of appearance. 

This Bul which has evil effects in more than one direction 
ought not to be viewed from the point of view of Revenue 
alone. In the interests of the public welfare, the Government 
ought not to seek for Revenue from this direction. If it be 
desirable that criminal cases should contribute something more 
towards the budget than what they do at present, the Court-fee 
on complaints and processes may be enhanced. In the cır- 
cumstance we trust that the Government will be pleased to 
withdraw this Bill and introduce another merely providing that 
the memoranda of appearance of Advocates in criminal cases 
need not be stamped. 


E. N. Thanikachala Mudaliar, B. A., B. A 
High Court Vakil, Triplicane, Madras. 
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* SUMMARY OF ENGLISH CASES. 


AMBATIELOS v. ANTOR JURGENS MARGARINE WORKS. 
(1923) A. C. 175. P 


Charter party —_Construction__General words followed 
by specific ones _Ejusdem Generis rule. 

Where a charterparty provided that no demurrage need 
be paid “ should the vessel be detained by causes over which the 
charterers have no control, viz., quarantive ice etc.” and as a 
result of a general strike over which the.charterers hadeno con- 
‘rol a delay was caused, Held, by the majority, the initial gene- 
ral words are not controlled by the specific ones following : 
Che ejusdem generis rule will not apply to such a case. 





COMMONWEALTH SHIPPING REPRESENTATIVE v. PENIN- 
. SULAR AND ORIENTAL BRANCH SERVICE. (1923) A. C. 191. 


Evidence__W ar__Judicial notice. 


A Court of law may take judicial notice of the fact that 
a state of war exists between one country and another but it can- 
not do so as regards the date when particular operations began. 





In re HARDING : HARDING v. PATERSON. (1923) 1 Ch 182. 


Will _Construction__A ppointment__Powers of Survivor- 
ship. 


Where a will vested the power of appointing trustees to 
the.testator’s widow and his daughters and the widow and one 
of the daughters died, the power survives to the remaining 
daughters. his is not in any way abrogated by S. 22 of the 
Trustee Act 1893. 





EARL OF Powis v. NEGUS. (1923) 1 Ch. 186. 
Practice — Discovery —_§ubpaena duces tecum. 


A subpaena duces tecum served on a person who is the 
secretary of a company with the object of enforcing the forfei- 
fure of a lease against that company is bad. The refusal tn 


order discovery of documents in cases involving forfeiture ise 


due to the rule that such documents ought not to be ordered to 
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be produced By the person against whom the forfeittre was 
sought to be enforced, ° 

d — a. å 


In re BERCHTOLD : BERCHTOLD v. CAPRON. (1923) 1Ch. 192 


Conflict of laws__Devolution__Moveables and immovea- 
bles. 


When a person of foreign domicile dies intestate the devo- 
lution of his immoveables is governed by the lex situs and of 
his moweables by the lex domicilli. The interest in the pro- 
ceeds of the sale of freeholds is immoveable property and 
hence succession thereto is governed by the lex situs. 





In re Davis : Tuomas v. Davis (1923) 1 Ch. 225. 
Will. Contruction__Gift for “ charitable or public insti- 
tution in Wales” Effect of. 


Where a testator after providing for certain annuities, di- 

rected his trustees “to apply the same for the benefit of one or 

e more charitable or public institutions in Wales as they deem fit”, 

held the object of the resulting trust was so extraordinarily 

wide and indefinite as to amount to a delegation of testamen- 
tary capacity and hence is void for uncertainty. 


— sig 8 


In re HUMMELTENBERG : BEATY v. LONDON SPIRI 
* TUALISTIC ALLIANCE, LTD., (1923) 1 Ch: 237. 
Will__Bequest-_ alidity of —Public benefit. 


The question whether a gift is or may be operative for the 
public benefit is one that is to be answered by the Court on the 
evidence before it. It is not the opinion of the donor of the 
gift or creator of the trust that governs, for otherwise trusts 
might be created for all kinds of fantastic objects. Held on 
a facts, a bequest for the training of persons as medium is in- 
valid. 


Aga 
Inre KING : Keror v. BRADLEY. (1923) 1 Ch. 243. 
Will Bequest —Gift of residuary estate_Cypres doc- 

trihe. . , 5 

° A gift'of the residuary estate of a testatrix for the purpose 

of providing a stained glass window in memory of herself and 
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certain numbers of her family is a good charitable bequest. In 
such cases the ‘motive of the testator is immaterial. If any 
surplus remains, the cypres doctrine will apply to it. 





In fe TETLEY — NATIONAL PROVINCIAL AND UNION 
BANK OF ENGLAND LTD. v. TETLEY (1928) 1 Ch 258. 

Will_Bequest_ Patriotic purposes or objects ” — Valr 
dity of. : 

A testator by his will directed a portion of his estate “ for 
such patriotic purposes or objects and such charitable institu- 
tion or charitable objects in the British Empire ” as they select- 
ed: Held, as the purpose need not necessarily be charitable, 
the trust was void. 


eS 


In re KEMNAL AND STILL’Ss CONTRACT. (1923) 1 Ch. 293. 
Executor — Powers of —-Right to effect partition —Pur- 
chaser__Rights of. 


Where a téstator was possessed of property which he held 


as tenant-in-common along with others, his executors have a - 


right to concur in a partition of that property, as that is a na- 
tural and reasonable method by which he can put himself in a 
position easily to administer and realise the testator’s estate. 
The purchaser of such a share obtains a good title there- 
to, if he has no notice of any improper conduct on the part of 
the executors other than the execution of the deed of partition. 


— $< 


WILus v. May. (1923) 1 Ch. 317. 
Damages__Measure of —Obstruction of ancient lights. 


Where as a result of the obstruction to the access of light 
to the ancient windows of one house, that house and the adja- 
cent one which would otherwiseghave developed commercially 
to a great extent depreciate in value for commercial purposes. 
in assessing the quantum of damages the adjacent house also 
though it has no ancient windows can be taken into considerd- 
tion. : 


oe TA, 
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ln re WHITBURN : WHITBURN v. CHRISTIE (1923) r Ch. 332. 
* Will. Devise of Real Estataand Chattels real —Subse- 
quent disposition of Real Estate by deed__Effect. 


Where by a testamentary disposition, there was a devise of 
Real Estate and of some Chattels in such a way that the be- 
quest of the latter was of the nature of an accessory gift to be 
cnjoyed with the principal gift relating to the Real Estate, yet 
it by a subsequent voluntary act of the testator, not being testa- 
mentary, the principal gift is revoked, the bequest of the Chat- 
tels will still stand and not be revoked. 


i 


Durr DEVELOPMENT Co., LTD. v. GOVERNMENT OF 
KELANTAN AND THE CROWN AGENTS FOR THE COLONIES 
(1923) 1 Ch. 385. 

International Law Independent Sovereign State__Letter 
cf Secretary of State_If conclustve_sSubmission to jurisdic- 
lion. 


Where in proceedings initiated in English Courts against 
a person who claims to be the ruler of an Independent Sove- 
reign State, a letter of one of the Secretaries of State is pro- 
duced to the effect that he is one, the Court without considering 
the question on the evidence will treat the matter as concluded. 

Such a ruler merely by initiating proceedings before an 
English Tribunal to set aside the award cannot be held to have 
submitted to the jurisdiction of the Court so as to invest it with 
powers to proceed against his property in England in garnishee 
proceedings. ° i 


ee aa ea 


ELLIOTT v. BOYNTON. (1923) 1 Ch. 422. 


Landlord and Tenant__ Forfieture __Mesne profits — 
Extent of liability. 


x’ 

Where a tenant commits a breach of covenant and there- 
upon the landord suing to enforce his right of forfeiture gets a 
slecree for possession and mesne profits, the latter will be calcu- 
lated as from the date of suit and not from the date of breach. 
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THE AMBATICLES ; THE CepHatonta. (1983) P. 68. 


Jurisdicti®n —Shipping —Pillot dues A ctiop i in rem — 
Maintainability. 


The High Court of Admiralty and its Gites the Ad- 
miralt} Division of the High Court of Justice have always en- 
tertained actions in rem for pilotage remuneration and that 
jurisdiction has never been taken away. e 

Quaere Whether there is a maritime lien for pilotage dues. 





THE KASHMIR. (1923) P. 85. 
Shipping_—Collision Suit for damages for loss of life— 
Limitation —Extention of. 


The period of limitation for an action for damages on ac- 
count of loss of life arising from a collision is two years from 
the date of the loss of life. A Court of law has discretion to 
extend the period but the mere fact that plaintiff did not know 
for a long time he had a cause of action will not justify the ex- 
tention of the statutory period. Nor will an appellate Court 
interfere with the exercise of discretion by the trial Court un- 
less the latter has gone on a wrong principle. 





THE Cotokabo. (1923) P. 102. 


Shipping —Claims arising from __Law applicable. 

“ Whatever relates to the remedy to be enforced, must be 
determined by the Lex fori, the law of the country to the tribu- 
nals of which the appeals is made.” The nature of the right 
may have to be determined by some other law, but the nature 
of the remedy which enforces the right is a matter for the law 
of the tribunal which Js asked to enforce the right. 

Under English Law, a necessaries man has no possessory 
or maritime lich over ship but only a right to arrest the ship 
in rem, but French law gives him a priority over the claimant 


under a hypotheque, but in English Courts si the English 
remedies would be given. 





d 
SMITH v. SMITH. (1923) P. 128. 
Divorce ~—Costs__ Liability of husband. Jurisdichon 
digputed _F ffect., ° 
In proceedings for divorce, the Court has jurtsdiction to 
= order security for the costs of the wife from the husband, not: 
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of the Court to entertain the suit. x 
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Davis v. COMMISSIONERS OF INLAND REVENUE. (1923) 
IK. B. 370. ; i 
Income-Tax _Super-tax Calculation of —Deductions. 
e 


On a construction of the sections of the English Income- 
Tax Act, 1918 and Finance Act 1920, held by the Court of 
Appeal that in assessing super-tax, a person is not entitled to 
claim a deduction in respect of those allowances which are spe- 
cifically granted for income tax purposes. Hence neither the 
income-tax payable by an assessee on his pension nor the whole 
of the tax paid under the Income Tax Act 1918 could be de- 
ducted for the purpose of calculating the super-tax. 





THE KING v. SPECIAL COMMISSIONERS OF INCOME TAX 
EX-PARTE SHAFTESBURY HOMES AND ARETHUSA ‘TRAINING 
SHIP. (1923) 1 K. B. 393. 

Income-Tax Exemptions —Charity Income Tax Act 
(1918) S. 37. | 

Where according to the terms of a will certain annuities 
were to be paid first and the balance after the death of certain 
persons was to be paid to a charity, the amount was an “ annual 


payment ” within the meaning of S. 37 (b) of the Income Tax 
Act, 1918 and as such was exempt from income-tax. 





MANTON v. BOCKLEBANK. (1923) 1 K. B."406. ` 


Torts- Negligence Mare kicking horse —_Liability of 
owner. ` < 


Where a person put his mare to graze in the field of an- 
other in which there was the latter’s horse but did not notify 
him of the same and as a resuft of kicks the horse had to be 
destroyed. 

Held, an action for damages lay even if no scienter js 
pfoved in the defendant. i 


= iie. 
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PATERSON ZocHonis & Co. LTD. 4. PRESET : 

& Co. Lrp. (1923) 1 K. B. 430. ° i A 
Shipping___ Implied warranty __Seaworthiness. - 
Under English law there is in cases of contracts to carry - 

goods in a ship, whether that contract is in the form of a bill 

of lading or not, an implied warranty on the part of the person 

who finishes the ship that it shall be seawotthy. The warranty 

is not merely that he would do his best to make the ship fit, but 

that the ship should really be fit. . . 


=i 2 


UNITED Dairies Lrp. v. PUBLIC TRUSTEE AND ANOTHER. 

(1923) 1 K. B. 469. ii 
Landlord and Tenant — Covenant to repair 

SF CAMPUS ass 


of leave to two persons —_Liability on NAN 
1 on ths. part. a LA 


Where a lease contained a covenant to 
Ua Auen ae 


of the lessee and he assigned his interest a ëw 
took as tenants- in- -common, the liability i in ġ 

Hott v. MARKHAM. (1923) 1 K. B. t 

Money had-and received —, Mistake of fact Suit for re. 
payment —Estoppel. 


Where persons who are statutorily entrusted with the duty 
of making certain disbursements pay a certain person a sum of 
money more than he ig entitled to and the latter misled into the 
belief that he might retain the money spent it all for private 
purposes, the plaintiffs are estopped from alleging that the pay- 
ment was made under a mistake of fact and trying to recover 
the’ excess in an action for money had and received. , 


















P 5 
Puitips v. BRITTANIA HYGENIC LAUNDRY Coy. (192 3) 
t K. B. 539. A 
* Motor Car Defects in Damage Liability of owner. 


A motor lorry soon after its overhauling and repair by 
the manufacturers while being driven in a public way had a 


JB. o. 


\ 
È . 
4 THE MADRAS LAW JOURNAL. « , [VOL, XUY. 
5 & 
wheel slipped and this caused damage to the plaint?ff’s van. 
In an action for damages held, per Macardie, J? :_(1) There 
is no duty at common law on tHe 8wner of the lorry to see it 
was in a saf¢ and proper condition ; (2) the owner cannot be 


made liable for any negligence on the part of-the manufacturer 
or repairer and (3) it is not by itself a nuisance. ° 


mam eaaa 
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Heap v. MOTORISTS ADVISORY AGENCY, LTD., (1923) 
t K. B. 577. ` 


Principal and agent__Larceny by trickh__What je Sale 
without authority __Liability of purchaser. 


“Simple larceny is the felonious taking of goods belonging 
to another person against his will and without his consent. In 
the case of larceny by trick the person who has lost goods has 
given an apparent consent to possession being taken but the 
consent has been obtained fraudulently by a trick. 

Where a person pretending to be an agent for the pur- 
chase of a car obtains possession of it and then sells it to an- 
other, he is guilty of larceny by a trick and the purchaser is, 
bound to return the car or its value unless they have a valid 
statutory defence under the Sale of Goods Act or Factors Act. 
Tt is on the purchaser to proye that he purchased in good 
faith and without notice of the agent’s want of authority. 
‘There can be no estoppel on the part of the owner unless he 1s- 
more, than merely negligent and has disregarded all obligations 
towards the buyer. 


. 
re ligaran ana 


La COMPANIA MARTIARTU v. THE CORPORATION OF 
1HE Royal EXCHANGE ASSURANCE, (923) 1 K. B. 656, 


Marine Insurance —Perils of the Sea Presumption. 
Proof. 


Where a ship which has been ‘usage’ has disappeared at 
sea and nothing more is known the presumption may well be 
that the loss was due to perilyof the sea. But where either 
party gives evidence as to the probable’ cause of loss and the 
Court is left in doubt as to the effective cause of loss, the 
assured must fail in his action unless he affirmatively proves the 
loss by one of the perils insured against. 
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Harpy AND Co., Lrp. v. HILOMS AND FOWLER, (1923) 
t K. B. 658. e 

Sale of goods__Right to reject —Re-sale without examin- 
ing sample Efect. - ° 

' Where the buyers under a contract of sale re-sold a por- 
tion of the goods to sub-purchasers without’ examining the 


goods and satisfying themselves that they’ were of the specifi- 
cation ordered, and latter finding that the goods were ditferent 


rejected the same, Held the original buyers by re-selling with-° 


out examination committed an act” inconsistent with the owner- 
ship of the seller ” and hence had lost their right of rejection. 


ee ee 


WESTEN v. FAIRBRIDGE, (1923) 1 K. B. 667. 
Estoppel__Bill of Sale Ownership of goods__Effect of 


declaration. 


The doctrine of estoppel applies only.to contracts inter 
partes and it is not competent to parties to estop themselves 
against an Act of Parliament. 

Where a party to a Bill of Sale described the goods as 
his own though they belonged to his wife and she too made a 
statutory declaration to that effect, she is estopped from deny- 
ing afterwards that the goods were .those of her husband. 


Swiss BANK CORPORATION v. BOCHMISCHE INDUSTRIAL 
BANK, (1923) 1 K. B. 673. 


Garnishee proceedings —.Order in__Effect of —Debt due 
to foreigner__Liability to pay again. 


Where a* judgment for money is obtained against foreig- 
ners who had submitted to the jurisdiction of the Court and 
thereafter the decree-holders took out garnishee summons to 
attach a debt due to the judgment-debtors from an English 
Bank. Held the debt sought to be garnished being one con- 
tracted and payable in England, the English Courts can exer- 
‘cise jurisdiction over it, and a gafnishee order would be a valid 
discharge of the amount paid ‘and will be recognised by inter- 
national law on the principle that a person who has been cone 
pelled by a Court of competent jurisdiction to pay a debt once 
shall not be compelled to pay it over again, 
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CONFEMPORARY LEGAL LITERATURE. 


o The Duty of Disclosure._In the Americhn Law Review 
for November-December 1922, a writer raises a point of pro- 
fessional ethics under the above heading. He seeks to find 
cut the cause and suggests a remedy for the evil of the growing 
unpopularity of existing judicial systems. The popalarity of 
the movement (in America) for judicial recall carries, in his 
opinion, the most distinct and startling evidence of depth and 
intensity of the popular feelings. It is necessary not only that 
the judicial system must be sound but it is almost equally vital 
that the people at large shall believe it. He thinks that this 
is no passing phase of discontent. Recall of Judges is a remedy 
which will be unnecessary if the faults of the system can be 
corrected. Political philosophers and active industrial or 
commercial people alike concur in adovocating judicial recall, 
but for entirely different reasons : the former because they 
imagine that Courts are usurping legislative power, encroaching 
on the domain denied to them by the constitution ; the latter 
because they have come to distrust the efficiency of the Courts. 
The purpose of the responsible authors of the theory can be 
casily effected by passing laws to defeat a decision, or by 
amending the constitution where a law is adjudged unconstitu- 
tional; and therefore ` judicial recall is quite unnecessary. 
The man in the street has nothing to do with these considera- 
tions. He has a feeling vague perhaps, but deep, sincerely 
and usually exceedingly intense, that our Courts are not now 
administering justice among us as fairly, honestly and expedi- 
tiously as the people demand and have a right to expect. “You 
get plenty of law in the Court, but mighty little justice. ” 

The writer is convinced that the entire conception motive, 
and spirit of judicial administration (as at present worked) are 
radically and fundamentally wrong. The central aim and 
purpose of the proper administration of justice is to find the 
truth, and upon the basis of the truth ascertained to adjudicate 
the rights and the obligations of the litigants. The methods 
or rules of finding the truth should be simple, direct and expe- 
ditious. No one who knows the truth should be permitted. 
to remain silent. ‘‘ Wherever truth’or aid to truth, lies in 
a human mind, that mind, whether it be of attorney or party 
Sr witness ranged on the one side or the ether of the contro- 
versy, should be opened fully and frankly to the tribunal which 
sceks the truth, and no rule of procedure or privilege of eti- 
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quette or so-called ethical code, no form or ceremony, tradi- 
tion or precedent inherited from the dafk ages should be per 
mitted to prevent it..... +. Ae a part of our judidal system,” 
continues the writer, “ attorneys as officers of the Court are 
sworn to fidelity to justice. Their first allegiance should be 
ta the truth ; their first and paramount duty to see that the 
truth is wb ca: The fact that truth discovered wil injure 
his client’s cause or defeat his contentioneshould be no excuse 
for the attorney’s failure to disclose, much less for his active 
effort to conceal or suppress. No partisan duty to a client 
should be permitted to interfere with or cloud the attdrney’s 
controlling duty to the Court to’reveal the truth. ” 


Then he describes the present mode of trying causes in 
Courts. “Itis rather adopted to the play of a game in which 
the established rules make chance and the nimble wits of the 
gamester the elements which determine the issue. They do 
not tend to the encouragement of that candid frankness that 
characterizes those pursuing the truth, but rather to the en- 
couragement of wordy squabbles, vexing quibbles, and tricky 
strategy of combat. The contests are interesting, as all games 
are, both to the players and the public. They present brilliant 
thrilling and dramatic spectacles as intellectual duels of 
trained strategists. They are filled with a variety of surprise 
and ambuscade. But running through them all is the motive 
and object of the victory of the gamester rather than the as- 
certainment of ultimate truth. ” 


The writer is of opinion that the rules of evidence ex- 
clude considerations which are persuasive in reaching conclu- 
sions in ordinary affairs of life. The other side is to be kept 
in ignorance. A witness must always be a -partisan. 
A lawyer, who . can win his client's cause is 
-applauded for his professional skill; and that the verdict is 
unrighteous is fegarded no blemish on his victory. That is 
the reason why our judicial system and our profession are dis. 
credited and distrusted in the popular mind. The writer pro- 
ceeds to instance a case where the truth is in favour of the 
plaintiff and the names of the witnesses who can speak to it 
are known to the defendant's attorney. By the latter keeping 
silent the plaintiff is non-suited. And the attorney cannot be 
compelled to disclose.. He may not misrepresent, but heeis 
not bound or expected to disclose. On the other hand, he 
probably owes it to his client not to disclose. 
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If the privilege is bended to enable a slight inedoubt to 
secure the advice of *wise counsel, it should bg abolished if. it 
helps him to avoid a just obligatign. If the client does not 
disclose to his attorney, he himself will be the only sufferer, as 
he cannot réceive the aid of a skilful officer of the Court to 
help him either in the escape of a just obligation or in the 
carrying out of a dishonest purpose. The rule that an ac- 
cused should not be called upon to incriminate himself is a 
similar survival from the paren middle ages of cruelty and 
oppression. 

‘Phe change required is simple though its effect would be 
almost revolutionary. It would be necessary.only in proper 
form for the legislatures to provide that either side may file 
interrogatories to the other, on whch the interrogated party 
should be bound to make full disclosure of the names of wit- 
ncsses who have been conferred with, the statements which 
each and every witness had made of material facts within his 
knowledge, what has been said at conferences between counsel 
and client or counsel and witnesses in the preparation of the. 
case, and what claim either of law or fact the plaintiff or 
defendant intends to make at the trial. 

As a result of such a law many cases now occupying the 
time of the Courts will never need to be tried. The specula- 
tive uncertainty with regard to the issue of a case which is the 
chief encouragement to litigation will in a large measure dis- 
appear. When this scheme was explained to a judge, he ex- 
claimed, “Why, that would be playing the game with all the 
cards on the table.” The writer's answer is that the ad- 
ministration of justice is something more than a mere game. 
The confidence of the people in it, at any rate, will be restored. 


. 


. ® 


The Sociology of Law. The views of an eminent conti- 
nental jurist on the above subject are published in the Harvard 
Law Review for December, 1922. There isa world-wide 
Law, though there are also Legal Provisions different in every 
state. When it is asserted that there is multiplicity of Laws 
ull over the world, the term “ Law ” ts used to denote “ Legal. 
Provisions.” In every civilized country we can expect to find 
certain things, marriage, family, possession,, contracts, succes- 
sion. These are legal matters unthinkable without a law. 
Those who emphasize the common element in the midst of the 
variety of Legal Provisions are centering their attention not on 
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it but on the Sect Order, and this is among civilized states 
and‘peoples sinfilar in its main, outlines. In fact many of its 
features they possess in common with the uncivilized and half- 
civilized. ° 

The Social Order rests on the fundamental social institu- 
lions : ntarriage, family, possession, contract, succession. A 
social institution, though not physical or tangible, 15 yet percepti- 
ble to the senses in that persons who stand in social relations to 
each other act in their dealings according to established forms. 
Legal Provisions are specific instructions to Courts or ¢o ad- 
ministrative officials ; and they wary in their details in various 
countries. It is possible, however, to imagine a legal system 
nothing other than the Social Order, without Legal Provisions ; 
for society is older than Legal Provisions and muts have had 
some kind of ordering before they came into existence, with the 
primitive Court organization of society in its infancy instruc- 
tions to Courts would have hardly been possible. This is so 
throughout the earlier stages of the evolution of peoples. The 
Lex Salica contains a very part of the law of the Franks ; the 
i ajor portion is to be found in works of history, documents 
and other sources. Though in recent centuries the mass of 
legal. Provisions has grown to an enormous magnitude, yet it 
stands to the vareegated body of human activities in the same 
relation as a stagnant pool to a living stream. 


In the so-called pre-history of law there are-as yet no 
Courts. Quarrels are either peacefully settled through com- 
promise or dragged out in bloody feuds. Generally they are 
based on murder, mayhem, kidnapping, rape, theft, cheating. 
Courts begin to appear later. First the disputants go to. men 
in whom they have confidence. | Compensation in head of cat- 
tle is meted out to thé injured party so that he may abandon 
the feud. In Similar cases similar penalties become tradi- 
tional. Folk-laws are therefore mere tables of penalties ; 
these were the original Legal Provisions. As life grows com- 
plex, there arise people who write down judicial decrees. These 
people by learning the way in which cases were decided in the 
past achieve an influence in the development of the law ; occa- 
sionally as judges, but most often as writers of opinions and 
counsellors. Thus judicial decisions become Legal Provisions 
fo they contain the rooms for the decision of future cases. 
The common law of the English and the Americans is still in 
that stage. Jurists, however, do not stop at merely gathering 
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and E NE judicial decisions. They besin to develop the 
Legal Provtsions further, as wrigeryand teachers of law, chiefly 
through generalization. By casting aside the unessentials of a 
judicial decision, they make a Legal Provision of general appli- 
cation. Some Legal Provisions in the Twelve Tables retain 
traces of the particular cases for which judicial senterfces were 
shaped: “If the gavelin slipped from his hand before he 
threw it.” The provision in its final form would read : “who- 
ever negligently has caused the death of a human being.” In 
course of time Courts came to rely on judicial decisions but on 
the writing of jurists. Bute where the writings were full of 
contradictions, some order had to be made out of their chaos 
for the good of the state. This was done by Justinian. The 
Russian Landrecht, the Code Napoleon, the Austrian Code, 
the German Burgerliches Gesetsbuch, the Swiss Zivilgestsbuch, 
and a host of other imitations show that later law-givers fol- 
lowed the same path. The laws of Manu, of Moses, of Zara- 
thustra, of Hammurabi, are similar collections of judicial and 
Juristic laws together with numerous religious, moral, .ceremo- 
nious and hygienic provisions. 

The state became a law-giver only late in its existence. An 
oriental despot can level a city to the earth but he cannot intro- 
duce civil marriage into his kingdom. Even pepular assemblies 


of the ancient city-states made rules only for particular cases, 


for war and peace, for the imposition of taxes and the like. 
True legislation first occurs in Athens, and is later developed 
in Rome.’ State legislation became prominent in Italy nine 
centuries ago, in England seven, in France six and Germany 
five centuries ago. This was so, because a statute when passed 
must be capable of being enforced. For that purpose the 
state must have in the persons of the judges and.other officials 
organs capable of putting the law into practice. These men 
must also be able to read, to understand, to apply the statute. 
But judges are at the outset social institutions, caring as little 
for legislation as juries now-a-days sometimes are. So also 
with Oriental State. If a kadi, an ecclesiastical Judge in 
Turkey, knowing nothing but the sheriat law, were sent a set of 
exchange regulations by the Sultan, he would certainly not know 
what to do with them. Thus it is a mistake to suppose that 

e legal institutions such as marriage etc., have been called*in- 
to existence through Legal Provisions ; or worse yet, through 
statutes.. The legal system is ever older than the Legal Pro- 


_ yisions. 
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So jt is eVen to-day. For social order is not.fixed and un- 
changeable, capable at most of being refashioned from time to 
time by legislation. It is jn constant flux. Slipht changes 
and re-adjustments in human relations assume in the course of 
centuries proportions of tremendous revolutions. ° New types 
of disputes call for new Legal Provisions, supplied in our times 
in a large measure by legislation ; but this comes about as an 
after-thought, after the thing has become obvious enough to 
set the legislative machinery into motion. But even now this 
work is being done by Judges who often law down 
new Legal Provisions, under the appearance* (by 
a species of sophistry) of ‘merely following old cases 
and statutes which they cite. Even the Courts can 
concern themselves only with cases that come 
before them. But most affairs work themselves out 
without any dispute. Litigation is either prevented by friend- 
ly compromise, or prohibited by its cost and delay. Again in- 
numerable cases involving small sums never go up to the su- 
perior Courts and thus are not the subject of the Legal Provi- 
sions made by the latter, though they may be extremely impor- 
tant from the point of view of society. 


While thus it is clear why Legal Provisions cannot possi- 
bly cover the entire law, they are dependent upon society both 
for their existence and their content. The Legal Provision 
cannot come into existence until there are present in society «he 
institutions to which it pertains; and it continues to be applicaple 
only so long as its presuppositions endure in society. ‘The pro- 
visions in Carl V’s Code concerning witchcarft were not applied 
in Germany from the time that people ceased to believe in wit- 
ches and wizards. The fact that the continental jurisprydence 
of the middle ages depends upon the old Civil Law might seem 
to conflict with this theory ; but the various Legal Provisions 
-were none the less created by the Judge or the jurist, though 
the inspiration be drawn from an older code. For the Justi- 
nian Law as such was not then in force in these countries. 


(The writer concludes with a hope that future juristic 
studies will not be confined to mere Legal Provisions, but will 
embrace the wider arena of legal phenomena of legal relations 
in society. ) 
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BOOK REVIEWS. 


© The Bombay Law Journal. _.We have gfeat pleasure in 
announcing the publication of the above journal which is pub- 
lished monthly and which is devoted to the discussion of legal 
subjects and to the improvement of the law, its form and pro- 
cedure. Ina word, the object of the journal seems tobe legal 
reform in all its aspects. One satisfactory feature about the 
journal is that it is not an addition to the already too numerous 
reports of Indian decisions. We wish the journal every suc- 
cess in,its endeavour and we hope the pani will give it the 
welcome which it rightly desesves. 


The Business Directory of India, Burma and Ceylon. 
We are glad to acknowledge receipt of a copy of the above di- 
rectory published by the Business Directory Company, Kanara 
Press Buildings, Madras which gives all useful information that 
any business man may require. 





The Law of Motor Vehicles in India, by Dewan Bahadur 
S. Bavanandam Pillai Deputy Commissioner of Police, Madras. 
Published by Nathan © Co. Mount Road Rs. 5. 


This is a publication on the subject brought out by a gentleman 
of great experience in the working and administration of the 
law relating to Motor vehicles and is therefore bound to be of 
great practical assistance to those that may have to look up the 
subject whether as owner of Motor vehicles or as using 
them or as having to administer the law relating to them. The 
main enactment given is the Indian Motor Vehicles Act VIII 
of 1914 and all the decisions English and Indian on the law 
relating to the subject are collected and given in their appro-. 
priate places. Towards the end of the book is an epitome of 
English cases which are sure to be found of very great use. 
The most important feature of the work is the publication of 
the rules under the Motor Vehicles Act of Madras, Bombay 
and Calcutta which are otherwise difficult to get in any one 
place. We have therefore every hope that this book will 
have a very wide circulation throughout India. 
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PROPOSALS OF THE JUDICIAL RETRENCHMENT COMMITTEE. 

THE proposals of the Judicial Retrenchment Coimmittce 
have been before the public for some time now and a careful 
examination of these proposals would make it fairly clear that 
except in the Presidency Town, there is not much scope for the 
application of the axe. It would look as if the Committee 
were at their wits’ end to show some retrenchment and have 
accordingly recommended some re-distribution of work, leading 
to some additional cost in one direction and some reduction in 
another with a resultant retrenchment in the total_we need 
not add__highly problematic in the result. 


In the name of retrenchment, they have recommended the 
throwing of additional burden on the litigant public requiring 
them to write out their processes and also serve them. This 
is not retrenchment but is really a proposal for additional taxa- 
tion. The Court-fee has been raised only recently by 50 per 
cent. in some cases, in others, in fact in the most substantial 
class of litigation, viz., land suits by 200 per cent. and it is 
cruel to recommend further additions to the cost of litigation. 
Appeal to the High Court original side practice is useless in 
this connection as the litigants there have not got to pay any- 
thing remotely as high by way of Court-fees. 


Another suggestion is that resort to Panchayat Courts 
should be made’compulsory. These Courts have not been in 
existence for a sufficient length of time to enable the public to 
form a correct judgment as to their efficiency and that thcy are 
not popular is clear from the fact that it is felt necessary that 
a rule should be made compelling people to resort to them. 
Seeing that Panchayat Courts are manned by people untrained 
in law and that even litigation apparently small frequently invol- 
ves decisions affecting much larger interests it is not surprisiftg 
that people should still resort to ordinary Courts in preference 
to these. It is quite wrong to decide upon compulsion looking 
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at the question merely from the point of view of retrefichment. 
din matters ike these, the interests of the litigant public should 
come first and retrenchment las? “A provision similar to that 
found in the County Courts Act cutting down or disallowing. 
costs in small litigation if unreasonably initiated in the aud nary 
Courts is the utmost to which under any circumstances we would 
be prepared to go put at this, largely experimental stage of 
these Courts, even such provisions are out of place. 

Another suggestion of the Committee is the enlargement 
of theesmall cause jurisdiction of the munsifs. There may be 
nothing wrong in conferringesuch jurisdiction on experienced 
munsifs but it would be extremely dangerous to do 
sc in the case of men in the lower grades. Sun- 
mary trials some way react on the temper of the 
Judge and unless the Judge is one very much trained 
in judicial methods, what is summary is apt to become 
perfunctory. For the same reason, we welcome the proposal 
for the abolition of the Special Small Cause Courts. It is 
certainly hard that while heavy suits are being tried neat door 
a man should be made to travel all the way to District centrcs 
to have his petty small cause suits tried summarily there. Jt 
inust work specially hard on the poorer classes for whose bene- 
fit these Courts are mainly intended. ° 

So far as District Courts go, the Committee’s suggestion 
is that the District Courts of East Tanjore and Anaitipur 
should be abolished, the jurisdiction of the former being trans- 
ferred to the West Tanjore District Court and of the latter to 
the Bellary Court. Part of the duties of the latter is recom- 
mended to be done by an Assistant Sessions Judge stationed at 
Anantapore. A further recommendation applicable to all 
District Courts is that they should be rekeved of,part of their 
Sessions work and part of their Succession certificate, Probate 
and Insolvency work transferring the former to Assistant Ses- 
sions Judges and the latter to Sub-Judges and District Munsifs. 
By this process of devolution, the District Judges are expected 
to have more time to do civil work. The abolition of the 
District Courts is likely to be strongly opposed by the districts 
concerned and very naturally for these Courts were escablished 
as past experience showed that it was impossible to manage 
with a single District Court in those areas. Bellary ahd 
Anantapur Districts together cover a large area and the Sesions 
work of the latter District is especially heavy. It seems to be 
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unjust tô make thé parties concerned in lyigation from Ananta- 
pur to travel abain long distances and share the eyils of perio 
dical conjestions and relief$ by the appointments of additional 
courts. There may not be much objection to transferring the 
miscellaneous civil work to the Sub-Judges and District Mun- 
siffs. But to the other suggestion viz., that part of the Ses- 
sions work should be transferred to Assigtant Sessions Judges 
we have strong objection. In England, the Sessions casés are 
tried by Judges of the highest court in the land. fn India 
having regard to the wide areas to be traversed District Courts 
have been entrusted with the work. Itis positively dangerous 
to transfer any substancial portion of the work to courts 
possessing less dignity than the District Courts. Punishments 
have been graduated in the Penal Code according to early and 
pre-Victorian standards and form an altogethet unsafe 
criterion as to the magnitude or importance of the offence con- 
cerned. It is positively injurious and altogether mischievous 
to transfer jurisdiction in important sessions cases involving the 
liberty of the citizen to subordinate Courts subject by their 
very position to terrors and fears unknown in Courts of supe- 
rior grade and as such necessarily less calculated to inspire 
confidence in the public. As we said before, these questions 
must be looked at from the point of view of the litigant public 
and not merely from the point of view of the services or petty 
considerations of a little saving this side and that. These are 
mainly proposals for re-distribution of work. We fear they 
may end finally i in lightening the work of the District Judges 
and increasing that of the other Judges leading to 
further congestion of work already appalling in extent in those 
Courts without any corresponding relief to the public Ex- 
chequer. -We do appreciate that the Sub Judges should be 
trained in the disposal of criminal work. This end will be 
attained most satisfactorily to the public by transferring to them 
the more important criminal work of the 1st class magistrates 
and the really less important work of the Sessions Court. 


We must strongly object to the petty economy invoived in 
the suggestion that process establishment should be reduced and 
the work distributed among the reduced establishment. The 
suggestion is likely to lead to very little tangible résult finan- 
cially and the proposal to add to the amount of work required 
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to be done by the process establishment paid on a scale com- 
pared with which an ordinary labourer comes ott satisfactorily, 
is cruel. = i 

As an əffset to the various proposals for re-distribution, 
it is suggested to have additional munsiffs and Sub-}udges. 
We think the system of temporary additional Courts as a per- 
manent feature is a scandal in the judicial administration of 
this Country. It shows either that the distribution of areas 
is faulty or that the judicial department is badly undermanned. 
A perjodical congestion and a periodical relief can never be a 
credit to any judicial administration. Additional Courts should 
never be the normal feature of any judicial administration. A 
spirit of mischief seems to be inspiring the authorities in the 
location of these Courts. If they come to be located as they 
so often are in places different from where the permanent 
Courts are situate, parties have constantly to be changing their 
pleaders as they are bandied about from Court to Court or 
have to take them from distant places at considerable expense. 
Suggestion not to have these Courts located at the same place 
may prevent monopolies but will be of no advantage to the 
client who may be faced with the problem of having to attend 
to his cases in different Courts situated in different places at he 
same time. It will certainly lead to the weakening of the local 
bars which may or may not be considered desirable according 
to what we may call the angle of vision from which the question 
is looked at. 

The suggestion to substitute fixed salary in the placc of re- 
muneration by commission to the Official Assignee has our 
thorough approval as the remuneration at present paid 
scems to be out of all proportion to the work done. 
Substitution of a similar scheme for the Administwator-Gencral 
has not been found unsatisfactory. . 

A similar suggestion as regards the Public Prosecutor has 
also our approval but subject to some reservation. Where the 
Public Prosecutor is employed in the mofussil or when more 
Courts than one are sitting it would be hard to expect him to 
pay out his own pocket the substitutes he may be required to 
employ. We would suggest payment out of the public funds 
in such cases or more advantageously to the public who have 
een now to wait for the convenience of the Public Prosecutor 
to have their cases heard, the appointment of an Assistant Pub- 
lic Prosecutor. 
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As & result of the various suggestiong for re-dfstribution of 
work, and the seduction of the cadre of District Judges there 
is a suggestion for the shel¥ing*of the scheme of direct recruit- 
ment from the bar. The advantages of directs recruitment 
were recognised by the Royal Commission on Public Services 
and the present proportion was fixed after taking into consi- 
deration the vested interests of the services and any tampering 
with the proportion by a side wind as it ‘were as a result of 
proposals of retrenchment of doubtful utility is to be strongly 
deprecated. ‘ 


SUMMARY OF ENGLISH CASES. 


J. L. Lyons AND Co., Lro. v. May AND BAKER LTD., 
(1923) 1 K. B. 685. 

Sale of goods__Rejection after price is paid Vendee if 
cntitled to retain possession till money is paid. 

A buyer who has rejected the goods which have been pur- 
chased and paid for cannot retain possession of the goods until 
his money is paid back, and he has no lien over the same. 


PINNOCK BROTHERS v. LEWIS AND PEAT, LTD., (1923) 
1 K. B. 690. 


Sale of goods__Arbitration clause__Effect of 
Damages — Latent defect. 


Where.one of the terms of a contract for the sale of goods 
was that all disputes arising out of it were to be referred to 
arbitration within a certain time, and on a dispute arising the 
matter was referred to an arbitration but out of time as a 
result of which he declined jurisdiction and then the matter was 
sought to be agitated i in the civil Courts : Held, the presence of 
an arbitration clause in the contract is not in itself a bar to an 
action or a condition precedent to a right of action. Where 
the award does not deal with the claim, but merely with the 
jurisdiction of the arbitrator, it is no answer to the claim. 

The expression ‘latent defect” is only applicable to such 
a defect as is not discoverable by the exercise of reasonable 
cart. Reasonable examination in the case of goods is not 
confined to examination by the eye and does not exclude analy- 
sis OF microscopic examination. 
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Wheretit was within the contemplation ‘of i parties that 
goods would pass through a string of sellers and purchasers, 
“it cannot be said that damages are too remote, if the vendee 
seeks to include therein what he has had to pay as ‘damages to 
his vendees. 


SLACK v. LEERS INDUSTRIAL CO-OPERATIVE SOCIETY, 
PDs (1023) TCR 431 

Easement —-Light—Threalenedrobstruction— Power of 
Cour? to award damages in lieu of injunction. arious kinds 
cf dicta. 4 

Held by Lord Sterndale, M. R. and Warrington, L. J. 
(Younger, L. J. holding contra) : In a motion for injunction 
by the plaintiff regarding a threatened obstruction to his ancient 
lights, even where the Court finds that the interference would 
be small and could be compensated in damages, it has no juris- 
diction to grant damages in lieu of injunction, as no legal injury 
had yet been committed. S. 2 of Lord Cairn’s Act, 1858 
construed. Dicta in 43 Ch. D. 416 followed. 

Per Lord Sterndale, M. R. :_Dicta are of different kinds 
and of varying degrees of weight. Sometimes they may be 
called almost casual expressions of opinion upon a point which 
has not been raised in the case and is not really present to the 
Tudge’s mind. Such dicta, though entitled to the respect due 
to the speaker may fairly be disregarded by judges before 
whom the point has been raised and argued in a way to bring it 
under much fuller consideration. Some dicta are of a differ- 
cnt kind ; they are, although not necessary for the decision of 
the case, deliberate expressions of opinion given after considera- 
tion upon a point clearly brought and argued before the Court. 
It is open no doubt to other judges to give decfsions contrary 
to such dicta, but much greater weight attache to them than to 
the former class. 


GIUSTI PATENTS AND ENGINEERING ‘Works, LIM. v. 
Maces (1923) 1 Ch. 516. 

Certiorari Absence of jurisdiction — Judgment by de- 
fault —Effect. 
* Where plaintiffs chose to bring an action before a certain 
tribunal * which would have no jurisdiction to hear 
it if a certain defence is pleaded, ana when 
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that was pleaded sought to have the whole matter 
transferred ta, the High Court by” taking out a writ 
of certiorari, Held, they were not entitled to do so. Int 
such a case there | is no rule compelling defendants to enter an 
appearance, and a judgment abtained by default should be set 
aside. 


ATKIN v. Rose, (1923) 1 Ch. 522. | 


Landlord and tenant —Forfeiture —-Covenants noi to as- 
sign or underlet without permission of lessor —.Under e lease 
subject to some conditions__Breath__Duty of lessee__W aver. 

The suit premises were let to the defendant for a term of 
ycars for carrying on a particular business, and the defendant 
also covenanted not to assign or sub-let without the consent of 
the lessor. There was the usual clause for re-entry. Some- 
time later the lessee with the consent of the lessor sub-let the 
premises to a third party to be used for a different purpose. 
The lessor then sold his interest in the reversion to the plaintit, 
but meanwhile the sub-lessee without the knowledge or permis- 
sion of either the lessor or the defendant leased out a portion 
of the premises to another to be used for an entirely new busi- 
ness. The defendant refused to take steps to remedy the breach, 
whereupon plainfiff commenced the action for possession. Held, 
(1) defendant had permitted or suffered a breach of a continu- 
ous nature cven after he came to know of it and there was 
nothing to prevent him for having recourse to legal 
proceedings ; (2) there was no waiver of the covenants 
cither by the receipt of any rent (as the breach was continuous ) 
or by purchasing the reversion subject to the lease in the abst nze 
of any proof that plaintiff was actually aware at the tim» of Js 
purchase of the last Breach by the sub-lessee ; (3) that plain- 
uff was therefore entitled to enforce the right of re-entry. 


RIDER v. FORD (1923) 1 Ch. 541. 

Landlord and tenant Lease for a term__Option to pur- 
chase — Time for exercising option not specified Effect —— . 
Rule of perpetuittes. 

An agreement to lease crntained a clause that the tenant 
should have an option to purchase the freehold or a lease 8f 
97 years. There was no period fixed for the exeréise of the 
option nor was a lease executed. Held, such an option unlimit- 
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ed in time exists so long as the relationship of landlord and te- 
nant continues. The option to purchase the freehold is how- 
tver inoperative and invalid beeause of the rule against perpe- 
tuities, but the right to call for a renewal of the lease is out- 
side the rule and may be exercised. : 
a - @ 

CHILLINGWORTH v. ESCHE. (1923) 1 Ch. 576. 

Vendor and pitrchaser — Deposite __Recovery of 
Test Default of purchaser in proceeding. 

The agreement between the parties was that on a proper 
contract being prepared by the vendor’s solicitors the property 
was to be purchased. A certain sum was paid as deposit and 
in part payment of the purchase money. A proper contract 
was prepared by the vendor’s solicitors and approved by the 
vendee solicitors, but stil] the vendees refused to proceed fur- 
ther and claimed a return of the deposit amount. Held, 
they were not entitled to do so. 

Where a deposit is paid before there is any firm contract 
the payer can recover it if the payee insists on something un- 
reasonable in carrying out the transaction. If on the other 
hand the payee does not insist on unreasonable terms, and the 
payer when offered all he can reasonably ask for refuses with- 
Gut just cause to proceed, he cannot recover the deposit. 





MERSEyY Docks AND HARBOUR BOARD v. PROCTER 
(1923) A. C. 253. 

Torts__Negligence._t.Proof of_Duty of owner lo in- 
vitee or licensee. 

A boilermaker working on a ship on a dense foggy evening 
left the ship for the latrine which was situated ona pi2.2 of 
ground surrounded on three sides by water. A line of posts and 
chains existed on the three sides, but the chains used to be let 
down whenever access to the quay was required but replaced as 
early as practicable. On that day the chain was down, and the 
boilermaker slipped down and was drowned. In an action by 
his widow for damages under the Fatal Accidents Act, Held 
by the majority of the House of Lords the plaintiff had failed 
to prove negligence on the part of the Harbour Board or that 
it was the cause of death, that the Board, did not owe any duty 
tS keep the chains in position and hence nosaction lay. C4se 
law reviewed. 
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PerViscount Cave L. C. :__When aperson ‘is invited or 


licensed to pass by a particular way and the landowper without, 


warning him does something “which makes it dangerous for 
him to use that way, liability may no doubt be incurred. But 
to say that a landowner who permits an element of danger to 
exist in aeplace to which he neither invites nor expects a person 
to go thereby sets a trap for him is not correct. 

Per Lords Shaw and Buckmaster oe the fencing 
open is a danger of a serious kind and a negligent omission for 
which the Board is responsible.. The workmen were entitled 
to consider the plot as fenced and the removal of the -hains 
constituted a trap. 


ATTORNEY GENERAL v. ADELAIDE STEAMSHIP Co. Lrop. 
(1923) A. C. 293. 

Shipping —Collision Ohare operation Negligence — 
Effect of. 

Where collision occurs as the result of negligence in he 
conduct of a ship engaged in a warlike operation, for the pur- 
poses of insurance liability, the Crown is liable in spite of the 
fact that the collision was due to negligence on the purt of the 
master. Case law reviewed. 


RUSSEL v. RUDD. (1923) A. C. 309. 

Workmen's Compensation Act (1906) —Claims if can 
bc settled by paying lump sum__A greement for redemption of 
weekly payment. 

The scheme of the Workmen’s Compensation Act is chat 
a workman who is suffering from‘total or partial incapacity 
caused by an atcident arising out of and in the course of the 
employment shallereceive a weekly sum, which may be redeeme 
cd by an agreement with the employer by payment of a lamp 
sum, subject to the approval of Court. 

Where in a case arising under the Act, a jap sum was 
purported to be fixed between the parties, free from any ex- 
amination by the Court, Held, by the majority of the House of 
Lords (Lord Carson dissenting) that such an agreement was in 
contravention of the Act and as such void. The only redemp- 
tion which the Act allows is that of a weekly paymenteén which 
case the adequacy of.consideration has to be judicially accepted. 
Prior cases cited and overruled, 
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M’Dowatp v. SHAND. (1923) A.C. 337. 


Incomg tax — Manager of Company —Benus calculated 
on profits How assessable. * ° 

The remuneration of the manager of a company was fixed 
at a certain sum as salary and a bonus calculated on the profits 
of the year. Held, in assessing the bonus to income tax, Sch. 
E. R. 4 of the Income tax Act, 1842 applies and the basis is not 
the actual amount of the year in question, but the average of the 
three preceding years. 





GOVERNMENT OF KELANTAN v. Durr DEVELCPMENT 
Co., Lrp., (1923) A. C. 395. 


Arbitration —Construction of document Award «when 
can be challenged Evidence Admissibility. 


Where the construction of a document is referred to an 
arbitrator, unless it appears on the face of the award that the 
arbitrator has proceeded on principles which are wrong in law, 
his conclusions are final. Even the fact that the Court itself 
would have come to a different conclusion does not matter. lf 
he has proceeded illegally, for instance decided on evidence 
which is inadmissible or on principles of construction which the 
law does not countenance, then there is errorein law which may 
be ground for setting aside the award. Case law reviewed. 

The fact that the arbitrator in construing the deed looked 
into the surrounding circumstances not only to make the terms 
intelligible but to infer therefrom that the parties intended to 
agree-to terms which, though not clearly expressed, are in his 
opinion implied in it, does not vitiate the award, as he is quite 
competent to infer such a matter. i l 


CHIA KHwer ENG v. CHIA Pon CHOON AND OFHERS, 
(1923) A. C. 424. 

Will__Construction__Chinese testator —Gift to wife 
Devolution in case of re-marriage—E fect of ‘death. 


A Chinese testator drew up a Will in English, and pro- 
vided for the property being divided équally among his sons 
And wife and in case she re-married, her share to po ovey to 
the sons, She died before the testator, *an event which was 
not provided for. Held, a gift over to the sons could not 
be implied and it must be dealt with as on intestacy. Held 
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also, tha? in construing such a Will in English terms of legal ; 
art, regard shoufld not be had to Chinese usages apart from the, 
terms of the instrument. ii ; 


sim E Bax v. ANG YONG Huar, (1923) A. C. 429. 
Tidal water — Public navigable river —Test of. 
The flowing of a tide is strong prima ¥acie evidence of 
the existence of a public navigable river, but whether it is one 
or not depends on the situation and nature of the channel. 
Not every ditch or cutting which is reached by the tide forms 
part of the public navigable river, even though it be large 
cnough.to admit of the passage of a boat. The question is one 
of degree and must be decided with regard to all the facts. e 


FULLER’s THEATRE AND VAUDEVILLE Company, LTD. 
v. RoFr, (1923) A. C. 435. 

Landlord and tenant—— Forfeiture Covenant not to sub- 
iet without consent Failure to disclose terms- J oiver 
Proof of. : 

A lease of the suit premises contained clauses against sub- 
. letting without the consent of the lessor, restricting the pur- 
poses for which they were to be put to and the usual clause for 
re-entry. With the permission of the lessor, a sub-lease was 
granted with an -additional covenant that the sub-lessee should 
not sub-let without the consent of both the original lessor and ga 
lessee and that the latter should not object if the former did 
not. The sub-lessee then obtained the permission of the origi- 
nal lessor for a sub-lease and applied to the lessee’s pernussion 
without disclosing to ehim the full details of the pro- 
posed transaction. He withheld permission, but in 
spite of it the” arrangements were carried through. In 
a suit based on breach of covenant, held, the lessee was en- 
titled to exercise his right of forfeiture and to re-enter. 

[f in such a case, the sub-lessee pleads waiver such as by 
receipt of rent, he must establish that his lessor did so with 
knowledge of all the relevant facts. 


*Cuoa ENG Wan v. CHoa GIANG TER, (1923) A. C. 459. 
Wil GCodicil revoking clause in Fill_Constuction_. 
Rewvokéd clause if to be looked to. 
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Where certain olauses of a Will are revoked bya codicil 
ewhich is clear and unambiguous, even when both the Will and 
codicil are probated, the revoked clauses cannot be resorted to 
as expressing the testator’s intention for any purpose. 
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JOTTINGS AND CUTTINGS. °* 


Blackstone’ s Bicentenary — In the comming week (on 
Tuesday next) all England—all English lawyers, at least 
should be celebrating the two-hundredth anniversary of the 
birth of the Great Commentator. But we are not, as Lord 
Shaw has recently observed the Americans are, much of ‘a 
celebrating people,’ and, so far as present indications show, 
the notable date will be allowed to pass, even in the Inn of 
Court the Middle Temple which he distinguished by his 
inembership, with not much more than a newspaper acknow- 
ledgment. It ought not to be so, for Blackstone rendcred 
both his country and his profession great and undying service. 
He glorified England and all her institutions ; he ennobled 
the study of English Law, and made it part of the literary 
heritage of the race. No one who has read the Commentaries 
in the original not in the attenuated, diluted form on which 
the present generation has been brought up, could fail to be . 
impressed with what even Bentham recognised as ‘ the enchant- 
ing harmony of its numbers.’ © We are privileged this week to 
present an appreciation of the Commentaries by Professor 
Holdsworth, the latest of a distinguished line of occupants of 
Blackstone's chair at Oxford. Blackstone was something tuore 
than a mere jurist. He was among the long line of English 
lawyers who, like Sir Thomas More and Lord Somers, found 
flirtation with the Muses no impediment to their marriage to 
the law, and he has left the Commentator’s own. best culogy | 
in his farewell to the more tender art : i ; 


Observe how parts with parts unite 
See countless wheels distinctly tend 
In one harmonius rule of right ; 
By various laws to one great end. 


The Law Journal, 7th July, 1923. 
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The golden Link :—Nothing could better show the ap- 
proximation which is daily taking place between the English 
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and Anterican legal system, and the Barg of the vo countries, 
than the appeal of the United States Government, now being 
prosecuted before the Judifal Committee of the Privy Council, 
and the appearance there of the Solicitor-General,of the States 
in his gew capacity as a member of the English Bar. The case 
(U.S. A. Government v. Motor Trucks (Lim) is itself a nota- 
ble one, a claim by a Canadian firm under a war contract made 
in May, 1918, for the supply to the Amefican Government of 
his explosive shells, and for the provision of “ increased facil- 
ties” to secure a larger output, all the arrangement being 
brought to an early end by the cogclusion of the war, and a part 
settlement contract being then arrived at, out of which the pre- 
sent litigation arose. By a clerical error, so it was said, there 
was an omission from a Schedule attached to the settlement con- 
tract of the land and buildings comprising the increased facii- 
ties and the company refused to give possession of these pro- 
perties to the American Government. The Judge of first in- 
stance held that the Schedule should be reformed on the ground 
or error, but the Supreme Court of Ontario allowed the 
company’s appeal against that judgment, and the Judictal Com- 
mittee was now asked to intervene to secure justice between the 
parties on the footing of mutual mistake a common enough 
ground of redress in our Courts. Lord Birkenhead, presiding, 
welcomed the presence of the Solicitor-General of the United 
States as the first occasion on which the Judicial Committee had 
been addressed by a Law Officer of that country, though the 
Board was accustomed to listen to arguments presented by 
counsel from different parts of the world, and Mr. Beck ex- 
pressed his acknoledgments in fitting terms : ‘‘ My Govern- 
ment and I value the right of audience, especially as it is given 
under such unusual crcumstances.” The Privy Council is 
proud of its recognition as the most august tribunal in the world, 
and we have in recent times learnt to regard it, in Lord Rose- 
bery’s phrase, as ' the Golden Link of Empire. ’ 

It promises now to be more than that, the golden link 
which may unite, in a common justice, all branch- 
es of the English-speaking TACE. he Law Jounal. 

* 
i * * ‘ 
The Law Lotds and the Bar. Some two months ago, it 
will be remembered, Lord Birkenhead made some censorious 
comments upon Sir John Simon’s absence at the hearing of a 


hand 
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Scottish appe@l, and Sir John Simon, after pian bully the 
reason of his absence, ‘announced his intention ta ‘apply to the 
Attorney-General and the Lord*Chf&ncellor for a ruling in the 
matter.’ Within the past few days it has been stated in seve; 
ral newspapers that Sir Douglas Hogg has given his * ruling ’ 
to the effect that “Sir John Simon was not guilty of impyopriety 
towards the House of Lords, and that nothing in his conduct 
was deserving of cen$ure.’ We are in a position to say that im- 
mediately after the regrettable incident in the House of Lords, 
more than two months ago, Sir John Simon did place the matter 
before the Attorney-General as head of the Bar and that Sir 
Douglas Hogg did convey to Sir John Simon his opinion that 
nothing in Sir John’s conduct was deserving of censure. That in- 
deed was the opinion of the Bar as a whole. But so far as the 
newspaper announcement suggests that the Attorney-General 
has recently pronounced upon the matter it is quite unautho- 
rised., > 
— The Law Journal. 


be 
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The Laws Expedition._.When Lord  Loreburn was 
Lord Chancellor he expressed the view that the Judge’s ought 
to be in a position to say to litigants : | Enter your cases to-day, 
and we will try them to-morrow’. Nearly all.the Courts were 
crowded with arrears when this ideal was held out, and they 
have frequently been in a still worse condition since an astonish- 
ed world had this prospect of legal expedition presented to it , 
but now-a-days we really seem to be getting near realising it.’ In 
the King’s Bench Courts, where two years ago the work was so 
heavily in arrear that arrangements were temporarily made for 
curtailing the Long Vacation, there is hardly an action nuw 
standing in the lists which was entered more than eight weeks 
ago. To the Laws expedition in the Court 
of Appeal eloquent testimony is borne by the restraint of-trade 
cases to which reference is made in a following note. Mr 
Justice, Roche’s judgment, delivered on May 30, was reversed 
by the Court of Appeal on July 12. When judgments with 
which litigants are dissastisfied are, in the ordinary course of 
the Court of Appeal’s work, reviewed within six or seven weeks, 
they have certainly ceased to bear the torments which Spencer 
described as belonging to those who ‘in suing long abide:’ 


— The Law Journal. 
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W es Presents._It is rene kah surprisifg that the 
question as to the liability of the donee of wedding 
presents from the intended *husband or wife to return 
same on breach of engagement has been, so seldom 
before the Courts. The point must have arisen fairly 
often, „but. probably in most cases the good 
sense of the parties has prevailed and obviated litigation over 
so delicate and personal a matter. The™rst reported case is 
that of Sir John Robinson v. Cumming (1), tried before Lord 
Chancellor Hardwicke, described in the preface of the reports 
as the great man, who, “ While he lived, was an ornament of 
the present and will be a most illustrious pattern to all succeed- 
ing ages.” The rule laid down by him was, that if a person 
who has .made his addresses to a lady for some time upon a 
view of marriage, and upon a reasonable expectation of success, 
makes presents to a considerable value and she thinks proper 
to deceive him afterwards, it was very right that the prescnts 
themselves should be returned, or the value of them allowed to 
him. ‘That was in the year 1742, and it is not until 175 years 
afterwards that we find the question again before the Courts, 
in the case of Jacobs v. Davis (2). In that case the old case 
referred to was said to be the only English authority on the 
point. The plaintiff alleged that on the day of the engage- 
ment he gave the defendant a diamond ring, on the express con- 
dition that it should be returned if the marriage did not take 
place. Mr. Justice Shearman said he was not satisfied with 
the plaintiff’s story, but proceeded on the basis that the ring 
was worn by the defendant for several months as an engage- 
ment ring until the contract was broken of. The history of 
the engagement ring was, he said, interesting, and the following 
passage from his judgment is worth repeating : “ We read in 
the Book of Genesis that Abraham presented ear-rings when 
Rebecca- was betrothed to Isaac: and no doubt the story re- 
presents the ring in those days as a sign or symbol of an agree- 
ment to carry out a bargain and sale of the woman. When 
we come to the time of civilised law, the woman ceases to be 
a chattel and one finds in Justinian the ring used as an ‘arrhabo,’ 
or a pledge for the contract of marriage or sponsalia. ‘This 
found its way into early English Law. Times, however, are 
cĦanged now’; bat though the origin of the engagement ring 





x. Atkinson’s Reports, Vol II, p. 409. 
2: 117 L, T Rep 569: (1917) 2 K B 532, 
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has been forgotten, it still retains its character of a pledge or 
something to bind the bargain or contract to marry, and it is 
Siven on the understanding that ® party who breaks the contract 
must return it.” The engagement ring, continued the Judge, 
given by the plaintiff to the defendant was given upon the im- 
plied condition that it should be returned if the defendant broke 
off the engagement. She did break the contract, and, there- 
fore, must return tHe ring. 


The next case__there are only these three reported in a 
period, of close on 200 years—is Jeffries v. Lack (3), tried 
before the late Mr. Justice Bray last year. In that case the 
plaintiff’s daughter and the defendant were engaged to - be 
married. The pair requested the plaintiff to give them a 
motor-car in view of the marriage, and it was arranged that 
the defendant’s father should purchase a motor-car for £ 312 
the plaintiff providing £ 250 of the amount, and the remainder 
being made up by an advance from the defendant’s father, to 
be repaid as convenient. A car was accordingly purchased 
and used by the engaged couple, but the engagement was sub- 
scquently broken off by the defendant. The plaintiff demand- 
ed the return of the car, or, in the alternative, the sum of 
£250. The Court held that the gift was a “ wedding gift, ” 
to the defendant, and, as she had broken off the engagement, 
there must be judgment for the plaintiff for the return of the 
car or £200, its value at the time of the breach, and £75 
damages for its detention, with costs. In all three cases, it 
will be observed, the engagement was broken off by the defen- 
dant. It may be assumed that if the plaintiff had been the 
defaulting party, he could not have claimed back the presents. 
Mr. Justice Shearman (in Jacobs v. Davis, sup.) defined a 
wedding gift as a pledge, or a gift conditional om the wedding 
taking place. The engagement in effect is a contract. But what, 
it may be asked, is the position in the event of the wedding 
becoming impossible by an act of God, such as the death of one 
of the parties ? Must her or his representatives return the 
presents, or is the contract not avoided ab initio and each party 
left in the position in which he or she is found at the time when 
performance of the contract is ascertained to be impossible, so 
that no legal right which has already accrued under the con- 
tract will be disturbed, and, therefore, money that has been 

e already paid cannot be recovered back : [see Victoria Seats 





. 3 153 L T Jour. 139. 
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Agency ¥. Paget (4) ; Fenton v. Victorig Seats 'A geny (5) ; 

Elliot y. Crutchley (6) ; Civil Service Co-operative Society v. 
General Steam Navigation*Company (7) ; and other cases, 
most of which were decided upon contracts relating to the Coro- 
nation of King Edward VII, which was postponed on account 
of His Majesty’s sudden illness. See also Halsbury'’s Laws 
of England, Vol. 7, p. 430, et seq.]. If the engagement is a 
contract in the ordinary sense, then it seems that, according 
to law, the representatives of the deceased are entitled to 
retain “ Wedding Presents.” ——The Law Times Journal. 


* 


« r?’ 


Adoption in France ~The law as to adoption in France 
has been considerably modified by a recent measure which came 
into effect on the 20th June last. Prior to this law (save in 
the exceptional case where the person to be adopted has 
saved the life of the adopter) adoption could only be exercisd 
by persons of over fifty years of age, who possessed no children 
or legitimate descendants, and were at least fifteen years older 
than the person adopted. In addition, they must have assist- 
ed and looked after the latter during his minority for a period 
of at least six years continuously. No one could be adopted 
unless of full age. As a result of these restrictions, largely 
due to the belief that it tended to discourage matrimony, adop- 
tion has been little employed in France ; but for several ycars 
past, owing, no doubt, to the childless condition of so many 
French families, there has been a movement in favour of limit- 
ing these restrictions and generally simplifying the procedure. 
The number of orphans left by the war and the desire of pro- 
viding them with a new home has given impetus to the move- 
ment, and has resulted in the passing of the new law. Ac- 
cording to theterms of this law any person over forty vears of 
age who is withput children or legitimate descendants, may 
adopt another provided the latter is at least fifteen years his 
junior. The adopted person need not be of full age, his 
parent or surviving parent being authorised to consent to the 
adoption. A Frenchman may adopt a foreigner, or vice versa 
but it should, of course, be borne in mind that the, adoption of 
a foreigner would only be valid if recognised by his personal 
law. Adoption does not effect any change in nationality. 
The adopted child temains a member of his original family and 


4. (1902) 19 Times L. Rep. 16. 6. g4 L T. 5: 1906 A.C. 7. 
5° x9 Times L. Reports 17. 6. 1903 II Q. B. 756 : 89 L. T. 425. 
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acquires no Tights in the family of the adopter other than that 
pf succession to the person adoptin him. Tie person adopt- 
ed takes the name of the adopter which is added to his own 
name. r 

It should be observed that the institution of adoptien is of 
comparatively recent date in France, and was not known prior 
to the Revolution of 1789. Towards the end of the eighteenth 
century, however, under the influence of the writings of the 
philosophers and the study of Roman institutions a movement 
began, in favour of its establishment, and in 1792 the legisla- 
tive assembly directed thatethe legislative committee should 
include in its general plan of the civil law provisions with regard 
to adoption. The institution was, however, not finally organ- 
ised and regulated until the passing of the Civili Code. 


bid. 


CONTEMPORARY LEGAL LITERATURE. 








Introducing Breach of Contract An illuminating article 
on the above subject apears in the Harvard Law Review for 
April, 1923. The writer points out that the doctrine of his 
tort, though modern in its present, has its roots in the early 
law. In early Roman Law the pater familias could bring an 
actto indirecta for violence committed upon or insults offered to 
his wife, children, slaves, or other members of his household. 
This part of the Roman Law was copied into the English Com- 
mon Law. But Britton (1277) disregarded the ancient origin of 
the action and wrote, that the plaintiff's action could lie only 
if actual loss resulted to him by deprivafion of his dependant’s ` 
services. In 1349 an additional remedy was created by the 
Ordinance of Labourers (23 Edw. III) which provided that 
enticing away another’s servants would be actionable. No 
violence to the servant need be alleged or proved. 

In 1853, with the decision of Lumley v. Gye (1) a new 
doctrine was born. It was argued for the defendant that 
though he had procured the breach of a contract of service 
between the plaintiff and a Miss Wagner, yet as the latter as 
not a servant, he was not liable. This arghment was accepted 

e by Justice Coleridge but the majority held that to maliciously 


1. 3 E. L. and B. L. 216. 
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procure 4 breach of contract would be within the*spirit of the 
Statute of Labourers and allowed the plaintiff to recover. In 
this case moreover, the contratt of Miss Wagner was one to 
render exclusive personal services for a specified period. ‘This 
case was followed by the Court of Appeal in Bowen v. Hall(2) 
in 1881,eit being found that the defendant had acted “ mali- 
ciously.’ The services which certain builders had agreed to 
perform for the plaintiff in Temperton v. Russell (3) were not 
personal at all ; but the defendants, trade union officers were 
held liable for procuring them to break their contracts with the 
plaintiff. So to-day the Courts allow the action quite regard- 
less of the nature of the contract broken. 

But the question remained as to the precise meaning to be 
attached to the term “ malice ”. It was thought that, as in 
Keeble v. Hickeringill (4), where the sole motive of the de- 
tendant was to injure the plaintif, his acts otherwise legal 
became illegal. The indefensible doctrine laid down in Tem- 
perton v. Russell (3), afterwards repudiated in dllen v. 
Flood (5) per Lord Herschell, that procuring not 
merely breach of existing contracts but the prevention 
of others entering into future contracts would be actionable 
seems to have proceeded on the ground that malevolence is the 
gist of the actiom The case in South Wales Miners Federa- 
lion v. Glamorgan Coal Company (6) put the matter beyond 
doubt. There it was said: “ It is settled now that malice in 
the sense of spite or ill will is not the gist” of action for pro- 
curing breach of contract ; and that it was enough that there 
was absence of “ just cause’’ for the defendant's conduct to 
entitle the plaintiff to judgment. Referring to Lumley v. 
Gye (1), Lord Macnaghten said in Quinn v. Leathem (7), 
“a violation of a legal right committed knowingly is a cause 
of action,” and “it is a violation of legal right to interfere 
with contractual relations recognised by law if there be no 
sufficient justification for the interference.” The result is, in 
the writer’s opinion, that to-day the law undertakes to forbid 
not only the wanton destruction of property in the form of con- 
tract rights out of pure malevolence, but also the stealing or 
misappropriaion of such property where the motive is to bene- 


6 Q. B. D. 333. 

(1893) 1 Q B 713g. 

(1706) 11 East 574 (Note). . 
Per Lord Hergchell in (1898) A. C. raz. 

(1905) A C 239. 

(1901) A C 495, 510. 
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fit, economically or ofherwise, the defendant. Thé writer 
argues that in South Wales Miners’ Federation®v. Galamorgan 
Coal Company (6), it was perfectly clear that the Federation, 
though it knew of the contracts of the miners with the plaintitt . 
company and intended to cause a breach thereof, it did not 
intended to misappropriate the benefit of the contracts+to itself; 
nor was its order of," stop-day” the outcome of pure male- 
volence or of a desire for wanton destruction, as their motive 
was the honest one of advising the miners as to the best way of 
keeping up their wages. The writer therefore thinks that the 
House of Lords have really evaded the issue by saying that 
there was no just cause for the action of the Federation, with- 
out laying down a general principle what would be deemed just 
cause. 

The test that he would suggest is to see whethe: the de- 
fendant deliberately stole or misappropriated another's (plain- 
tiff’s) promised advantage, seeking the same object which the 
plaintiff sought to secure by the making of the contract. Other- 
wise he points out that in making a fetish of this tort remedy for 
the better protection of contract rights, the law will sacrifice far 
_ more valuable interests which come into inevitable conflict with 
them. He cites American cases where the doctrine has been 
carried to too great lengths and demonstrates that the balance 
of public interest demands that the above test ought to be 
adopted. He concludes that “One of the essential elements 
of the tort is ‘‘ malice.” Courts have not been able to say 
upon what constitutes “ malice.” Probabaly it means the in- 
tention to appropriate for oneself the promised advantages 
which another has secured by contract.” Further, ‘ Iu those 
cases where both sought the same object, 1. e., where the defen- 
dant ‘‘ procured ” or induced the breack, whether he is liable 
or not depends upon a careful and critical halancing of inte- 
rests. The defendant will be liable only if the plaintifl’s inte- 
rest in the protection of his contract rights against interference 
by outsiders outweighs the social and individual interests which 
come into conflict with it.” Of course, the action cannot be 
extended to cases where no breach of contract can be proved. 


6, (1895) A.C, 239, 
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THe Law or BIGAMY AND CERTAIN ANOMALIES. 


Every well designed system of jurisprudence contains, and 
justly so, penal provisions calculated to safe-guard the peace 
and harmony of persons wedded together by the sacred tie of 
marriage. The offence of ‘ Bigamy’ is one of such provi- 
sions. For obvious reasons, the nature of the laws framed de. 
pends, to a large extent, on the law, usage, and custom of the 
community as regards matrimony : Thus, since polygamy is 
permitted by law in the case of Hindu and Mahomedan males, 
no such person can be punished for the offence ordinarily known 
as bigamy. The rule against bigamy originates from the 
Christian practice ef monogamy. In England, the offence 
was originally cognisable by the ecclesiastical courts and by thc 
Statute passed in 1603 (viz, I James c. II) it was 
brought into the category of ‘ Felonies.’ The spread of Chris- 
tianity in India, and the growth of the Christian community, 
must have called for the introduction of similar legislation in 
India and the result is what we now have in the shape of S. 494 
of the Indian Penal Code. 


The interpretation And application of the Section ts simple 
and easy in the case of Christians, Buddhists and Zoroastrians 
whose religious faith sanctions only monogamous marriages. 
But ina country like India where we are confronted with con- 
versions from one faith to another, apostacy and the like, there 
arise numerous complications which make it extremely dificult 
to judge of the commission of this offence: And naturally 
therefore the case law on the subject has not developed uni- 
formly on any sound principle and we are faced with irrecon- - 
cilabfe decisions. {t is proposed herein to take up" 
some of the important decisions for scrutiny. But before do- 
ing so, it is necessary to state clearly the essential ingredients 
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which make up the offence according to S. 494, 1. P. Çode. They 
are (1) the offender is a married person and has a wife or hus- 
band living (2) the offender magries again and (3) che later 
marriage must be “ void by reason of its taking place during the 
life of such husband or wife. ” 

This article is confined to the conflict of decisio4s in res- 
pect of the last of the three essential conditions. The earliest 
reported case is efound in 3 M. H.C. Reports Appendix VII. 
In that case the prisoner was originally a Hindu__he embraced 
Christianity and married a woman according to Christian form; 
latet he became a professing Hindu and married again a Hindu 
woman according to Hindi? forms while the wife he had mar- 
ried while a Christian was still alive. Tested in the light of the 
above analysis of S. 494, the only question for decision was whe- 
ther the later Hindu marriage was void ; if the answer were to 
be in the afirmative the prisoner would be guilty. But, for 
obvious reasons, both the learned Judges who decided the case 
had to stray away from the point and discuss the mottves, validi- 
ty and effect of conversion from one religion to another. The 
legislators could not have intended to permit the big question 
of conversions to be determined incidentally. But yet. without 
properly appreciating the legal consequences of conversion, it 
would be impossible in many cases to apply the section under 
review. It appears to have intuitively struek both the learned 
Judges that the prisoner was not guilty and both have strained 
arguments in support of that conclusion__Justice Holloway 
viewed the matter from 2 points of view, viz., one treating the 
prisoner as a Hindu, and another treating him as a Christian. 
“If he is a Hindu,” he says, “the second Hindu marriage can- 
not be void in consequence of a previous marriage which Hindu 
Law would not have recognised, it not having been performed 
with any reference to its provisions.’ The conclusion must 
be the same even if the first marriage could be recognised be- 
cause Hindu Law permits Polygamy. But His Lordship took 
the narrow view, as he had grave doubts “ whether Hindu Law 
authoriscd Polygamy” at all. “If the man is to be treated 
as still a Christian” says Holloway, J. “the union entered into 
with the Hinda woman would not in-view of any law governing 
Christian unions be considered a marriage at all.” We would 
rather like to have the question crystalised in this way. “Is 
the validity of the second marriage to be tested, accordifig tu 
the law's and customs of the religions faith to which the prison- 
er then belongs or according to those of the faith tu which he 
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belonged &t the time of the first marriage A”. But without 
deciding that question, Justice Holloway, easily cut the knot : 
The ratio decidendi of Justice Thnes, on the other hand, was 
that the provision was applicable only to those “ prafessing the 
Christion religion at the time of the second marriage ” and as 
the prisoner before him did not, the “ operation of 9. 494 need 
not be considered ” : There ts nothing in the language nf the 
Section to warrant this narrow interpretation. Another argu- 
ment adopted by Innes, J., was that the prisoner having been 
originally a Hindu, the privelege of Polygamy inhered in him 
even after conversion to Christianity. His Lordship says “ I 
do not think that a profession of Christianity ipso facto imposes 
any such obligation (of Monogamy) although doubtless the 
tendency of Christianity ts adverse to Polygamy.” Justice Innes 
also has thus two strings to his bow. Thus beyond the broad 
fact that in the circumstances of the case the prisoner was ac- 
quitted, we have no definite pronouncement on the main point 
ziz., from what precise point of view should the validity of the 
second marriage be tested.? There has been a good deal of 
speculation about the real import of the case in 3 M. H. C. R. 
Appendix VII, and as will be shown presently, the field has yet 
to be explored fully and adequately. The doubt felt by Innes, 
J., has been set at rest by the following dictum of Justice Wil- 
son, in Lopes v. Lopez (1). ‘‘Wedo not suppose the law 
could permit native converts to choose for themselves some 
marriage law wholly repugnant to Christian ideas converts from 
Hiduism, for instance, to retain their former right to marry 
more wives than one or converts from Mahomadanism 
their former freedom of Divorce” (at page 722). 
The 3 M. H. C. R. case was grossly misunder- 
stood by the Head Assistant Magistrate of Tinnevelly to be an 
authority for tHe position that “a relapse into Hinduism dis- 
solved a previous Ghristian marriage” and the error was point- 
ed out by the High Court of Madras_lVide 4 M. H. C. R. 
App. 111. 

In R v. Ganga (2) the point was easy to decide as the pri- 
soner was a woman and as Polyandry was prohibited both ac- 
cording to Hinduism which she originally professed and ac- 
cording to Mahomadanism which she embraced after the first 
marge: All that could be said to have been decided there 
is that the conversion of a Hindu woman to Mahomadanism 
does not operate to dissolve her marriage with the Hindu hus- 

1, I L R 12 C 706 (F B). 2. I L R 4 Bom 330. 
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band. Indeed that question has to be decided with due te- 
e ference tothe marriage laws anckusages of different communi- 

ties. If under similar circumstances, i. e., a Hindu husband 

becomes a tonvert to Mahomadanism would it be possible to 

hold him guilty. It will be impossible because accêrding to 

the laws and usages of both communities Polygamy is permit- 

ted, and therefore the second marriage cannot be said to be 

' void. ’ 

In Administrator-General of Madras v. Ananda Chari 
and others (1) the controversy concerned rights of succession 
only. However the finding of Parker, J. would suggest that 
it a prosecution had been launched against the person (Krisi- 
nama) he might have been convicted of bigamy ; Kristnama 
was originally a Hindu and had a Hindu wife living ; he be- 
came a convert to Christianity and married a Christian woman 
according to Christian form: Justice Parker says “I am 
therefore of opinion that the marriage of Kristnama and Sin- 
nammal (the Hindu wife) was valid and subsisting in 1858 
and hence the form of marriage celebrated between Kristnaina 
and Mangalam in the Free Church of Scotland Mission Hall 
could not constitute a valid marriage.” It is a pity that His 
Lordship did not choose to state logically how he arrived at 
the conclusion. It is further regrettablé that the case in 
3 M. H. C. R. App. 7 was not considered by him. = The 
passage extracted above will lend support to the contention 
that a Hindu convert to Christianity marrying again is guilty 
of bigamy__a position directly opposed to the decision in 
3 M. H. C. R. App. 7 (Vide arguments of Justice Flolloway 
extracted above). 


The question arose directly in the case of Millard and 
another (2). Irisi, a Hindu girl was Converted to Christianity; 
some years later she was married to Subban, in accordance with 
the custom of the Paria caste (to which evidently the partics 
belonged). But they separated from each other, possibly 
owing to the husband’s discovery that the wife had been once 
baptized. Sometimes later Irisi was married to a Christian 
named Zachary, by the Rev. Millard (who was arrayed as 
co-accused in the case) : The point for determination was 

whether Irisi committed the offence of bigamy by nani yang 
Zachary: It was assumed that before sht first married Subban 
she had relapsed into Hinduism. The conviction was ulti- 


r ILRoM 466. 2, ILR ro M218. 
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inately"upheld. On a close analysis fhe case discloses many 
features which were presept in the 3 M. H. C. R. App. 7 case. 
Curiously enough that prior case has not been noticed and 
considered. If when Irisi married Subban theeparties were 
Hindus, the later Christian marriage cannot constitute the 
offencesof bigamy according to the reasoning of Holloway, |. 
(in 3 M. H. C. R. App. 7). Hinduism will not consider 
the Christian marriage as a valid one and Christianity will not 
consider the Hindu marriage a valid one and in either case 
there is no valid second marriage. That was Justice Holloway’s 
reasoning. No doubt, the .fact that the prisoner in 
Millard and another was a woman will make some difference 
but that will be for altogether different grounds. 

The case of Ram Kumari (1) was also a case of bigamy 
but as the accused was a woman who under no system of law 
has the privilege of polyandry it does not throw much light 
on the question under review. The 3 M. H. C. R. case ulti- 
mately came up for consideration before their Lordships Benson 
and Wallis, JJ. in the case of R. v. Lazaer (2). The facts 
of that case were a little complicated by the circumstance that 
the accused a native Christian married a Hindu woman without 
renouncing his religion (Christianity). There was therefore 
considerable weight in the contention that the second marriage 
between the Catholic Christian and the Hindu woman was not 
a valid marriage at all and that therefore the offence of bigamy 
was not committed. Their Lordships however found the 
accused guilty and relied on the ‘principle’ enunciated in 
(1) Government of Bombay v. Ganga (3), (ti) In re Millard 
(4) and (iii) In the matter of Ram Kumari (1). As has 
been stated above the circumstances that in these thiee cases 
the accused was a waman and that she could not marry a second 
time under any system of law made the point easy to decide. 
The real dificalty which confronts us was not touched and we 
could pass over the case of R. v. Lazaer (2) as beside the 
point but for the obiter dictum at page 552 to the iollowing 
effect that it would have made no difference if the accused had 
become a Hindu before contracting the second marriage. ‘The 
case in 3 M. H. C. R. App. VII was referred to but their 
Lordships were content with observing that they ‘‘ were not 
prepared to follow it.” Thus for the first time the authogity 
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of 3 M. H. Č. R. Apb. VII came to be doubted onl¥ in the 
year 1907. | 2 t ae 


The question came up for consideration and decision 
directly in R.*v. Antony (1) but it is a matter for regret that 
the learned Judge did not give the subject fuller consideration. 
Abdur Rahim, J., however re-afhrmed the decision in 3 M. H. 
C R. App. VII. . 


The result of the mvestipation is to enhance the doubt and 
the difficulty. In the 3 M. H. C. R. case the test applied 
was two fold__The validity o the second marriage was tested 
by the personal law which governed the accused before conver 
sion and the validity of the first marriage by the law which 
governed him after conversion__a position which however ad- 
vantageous it might have becn to cut the Gordian knot can- 
not be justified on any legal principle. The later cases have 
not touched the real point. The decision in 3 M. H.C. R. 
has been doubted by a Division Bench (Benson and Wallis, 
JJ.) in 1907 (30 Mad. 550) but has been re-afhrmed by a 
single Judge (Abdur Rahim, J.) in 1910 (33 Mad. 371). 

e The real and crucial point for decision according to the wording 
and scope of S. 494 is, whether the validity of the second 
marriage is to be decided according to the personal laws (uf 
marriage) governing the accused at that time or those by which 
‘he was bound at the time of the first marriage. The question 
deserves elucidation and the time has also come when the 
legislature may make the provision in the Penal Code definite 
and unambiguous. 


Negapatam, 
geet: ee A i’. Venkatachart. 


1. (1910) I L R 33 M 371. 
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To ° 4 p 
The Editer, . 
The Mddra& Law Journal. ° 
Contribution in Respect of Costs. ° 
Sir, ~ 


The essence of a Code it is said is to be exhaustive in res- 
pect of the matters dealt with by it but tHe Code of Civil Pro. 
cedure is not exhaustive in many respects. One of the im- 
portant subjects that is not specifically dealt with in the Code 
ts the liability of joint judgment debtors inter se for costs in a 
cause awarded to a plaintiff against the defendants. The ques- 
tion of costs is dealt with in S. 35 and O. 20, r. 6. From these 
two provisions it will clearly appear that a decree must speci- 
fically state from which of the defendants costs are recover- 
able in a cause, in what proportion and out of which property. 
The principle underlying the award of costs is the imposition of 
a penalty on the unsuccessful party. There will be no trouble 
at all if decrees invariably mention specifically by whom, out of 
what property and in what proportion the costs of the plain- 
tiff are to be paid. 


Immense difhculties arise in cases where the decree does 
not so provide but says generally that the costs are to be paid 
by the defendants. If in execution of the decree one among 
the several defendants is made to pay the whole amount of 
costs, his remedy to recover any excess over his share lies only 
in a suit for contribution. 


The Code does not define the rights and liabilities of judg- 
ment debtors inter se. O. 21, r. 15 contemplates a case where 
application for execution of the whole decree is made by a joint 
decree holder. O. 2a r. 16 deals with application for execution 
by a transferee of the decree but nothing is mentioned about the 
rights or liabilities of the judgment debtors inter se. 

What exactly is the legal relationship of joint judgment 
debtors inter se, how much each of them is liable to contribute 
to the person who has paid the whole amount are all matters 
that have to be ascertained in a contribution suit. The right to 
get contribution by one of the judgment debtors who has paid 
the whole amount from the others arises under Ss. 69 and 70 of 
tte Indian Contract Act. What share is he entitled to get frdém 
the other defendants ? Is that share to be ascertained per. 
capita or is he entitled to get only a rateable contribution ? 
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Is the legal r#lationship of the judgment debtors the game as 
that of joint promisors under S. 43 of the Indianontract Act? 
-all these are questions about which there is no specific enact 
ment or case law. 

It has been held in a Punjab case applying the principle 
underlying S. 43 of the Contract Act that such a judgment 
debtor is entitled to contribution from the others in equal shares. 

In cases where fhe statute law is silent, Courts in India 
have to be guided by the rule of justice, equity and good con- 
science. A wide discretion is vested in Courts in contribution 
suit but that is not to be exercised arbitrarily. 

Why should not the High Court, in exercise of its rule 
making power under S. 122 of the Code of Civil Procedure 
amend the rules so as to define the liability of joint judgment 
debtors inter see in such cases ? 

K. R. Venkataraman, B. A., B. L. 


SUMMARY OF ENGLISH CASES. 

CHAMPSEY BHARA AND Co. v. JIVRAJ BALLO SPINNING 
AND WEAVING Co., LTD., (1923) A. C. 480. 

Arbitration Award when can be set aside__Error of 
law— Terms of contract not incorporated__If can be referred. 
When matters in dispute are referred to an arbitrator, he 
is constituted the sole and final Judge of all questions both of 
law and fact. The only exceptions to this rule are when the 
award is the result of corruption or fraud and when an error 
of law is palpable on the face of the award or upon some paper 
accompanying and forming part of the award, as for instance 
a note appended by the arbitrator stating the reasons for his 
judgment. Where the terms of the contract giving rise to 
the arbitration are not incorporated, they gannot be looked to, 
for the purpose of detecting an error of law. 


NE a gc anata 


DonaLp H. Scott AND Co., Lrp. v. BARCLAY’s BANK 


Lrp: (1923) 2 K. B. 1. 

Marine Insurance Approved policy What is. 

Per Scrutton, L. J. —— An approved insurance policy must 
be one to which no reasonable objection could be made and 
which ought therefore to be approved. 

e A certificate of Insurance which does not show on its fac 
ethe terms df the insurance offered in place of the goods if lost, 
is not an approved insurance policy. 
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Per*Atkin, L. J.: The phrase ‘Wapproved ` Insurance 
policy ” indicates a reference to some more objectiye or absol-, 
ute standard than the approvaf of the person to whom it is 
tendered. It means a policy to which no reasonable objection 
“can be taken by reasonable commercial men. 


A grat 


PITCHERS v. SURREY County Cound, (1923) 2 K-B 

57. : a. 

Rioting W hat amounts to_Soldters_If can commit 
Compensation. : 


Per Swift, J.: To constitute rioting under English Law 
five elements must be present ; first the assembly of'a number 
of persons not less than three ; secondly, they must have a 
common purpose ; thirdly, they must act in execution or in- 
ception of the common purpose ; fourthly, there must be an 
intent to help one another by force, if necessary ; and lastly, 
force must be displayed in such a manner as to alarm at least 
one person of reasonable firmness and courage. 

Every person subject to military law is still subject to 
criminal law and a criminal offence committed by a soldier 
would be just as much an offence as if it were committed by a 
civilian, and the same consequences, such as liability to pay com- 
pensation for damage caused, will follow. 


a ee 


IN RE WINGFIELDS, (1923) 2 K. B. 112. 


Appeal__Taxation of bill of costs_Matters of pees 
and procedure. 

Whenever there bas been an action, an application for an 
order to tax the solicitors’ bill for services rendered in the con- 
_duct of that action is a matter of practice and procedure and an 
appeal from the order lies to the Court of Appeal, though 


it may be a final order within the meaning of S. 1 (4) of the 
Judicature Act, 1894. 


Jones BroTHERS (HoLLoway) Lip. v. WoopHousr, 
(1923) 2 K. B. 117. ® 
Estoppel __Doctrine of —Duty of owner of goods let out 


on hire purchase system. 
B 


-~ - 


a 
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In order to create an estoppel there must be a duty owing 
eby the person estopped, towards apother persoh to speak or to 
act, which he has failed to perform ; and damage must’there- 
by have resulted to that other person. No one can rely upon 
the estoppel except the person to whom the duty wae owing 
and who has suffered the damage. ° 


Where underean execution the sheriff seizes goods which 
are let out on hire’ purchase’ system, there is no duty on the 
owner to tell the sheriff anything and if the goods are mis- 


takenly sold, the owner is not in any way estopped. 
j 9 


S. 9. ARILD. vi SOCIETE ANONYME De: AGA NON Hov- 
RANI, (1923) 2 K. B. 141. 


Where under the terms of-a charter-party, the charterers 
were to pay for.all coal consumed, while the owner was to keep 
the vessel efficient throughout the period but if the vessel was 
under repair for more than 24 hours consecutively, hire should 
not be charged for such period : Held, the charterers-were 
liable forthe coal consumed even when the vessel was off 
hire while under repair for more than 24 hours. 


PERFORMING RIGHT SOCIETY, LTD. v. CIRYL THEATRICAL 
SYNDICATE, LTD AND ANOTHER, (1923) 2 K. B. 146. 


Prachice__Cos!s__Defendant paying amount into Court 
Effect. 


In an action for damages for infringement of NAPET 
and .for an injunction, even where the defendant pays into 
Court a sum of money which the Court holds to be sufficient 
damages, . the plaintiff would be entitled to his costs, as he 
is entitled to have his rights pronounced upon. This was the 
original rule of English practice, but though it has been modi- 
ked now, still where the Court thinks it proper that the plain- 
tiff, instead of at once taking the money out of Court, should 
have a determination of the question of liability, it has a dis- 
cretion to say the plaintiff should have his costs. 
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MAATSCHAPPIJ VOOR FONDSENBOĶIT AND *ANOTHER 4. 
SHELL TRANSPORT AND Tpavino Co. AND OTHERS; (1923 \ 
2 K. B. 166. 


Where the plaintiff, a foreign company brought an action 
in England which involved questions concerning foreign assign- 
ments afid the effect of foreign legal proceedings and during 
the course of action, another foreign company obtained per- 
mission to intervene.as a defendant, an order for security of 
costs should not be passed against the latter. 

Bankes, L: J. rested the decision_on the ground that plain- 
tuffs were hemes foreigners afid did not give security, while 
Ecrutton, L. J. and Younger, L. J. put mon the ground that 
the defendants were probably resisting an attack and not put- 
ting forward a claim. 


e meteen en R 


KURSELL v. TIMBER OPERATORS AND CONTRACTORS, 
LTD., (1923) 2 K. B. 202. 


Arbitration Reference out of Court Power to order 
uffidavit of documents or answer interrogatories. 


In a case of reference to arbitration out of Court, the 
arbitrator has jurisdiction to direct any party to make an afhda- 
vit of documents and to answer interrogatories on oath: " ` 


aman maan OREA Inaadimanambael 


MANTON v. BROCKLEBANKN, (1923) 2 K. B. 212. 
ceed kaag cece cnn ‘horse__Liability for 


damages. 

Where defendant put his mare in a field where plaintiff’ s 
horse was, but did not inform the lattér of the same, and as 
a result of the mere kicking the horse, the horse had to be shot 
and an action for damages was brought : Held, reversing the 
decision in (1923) 1 K. B. 406, in the absence of proof of 
‘scienter, a mare cannot be classed among dangerous animals 
and no action lay either on the ground of negligence c or breach 
of an absolute duty. 

The mere possession of an a animal of the class usually des- 
cribed as mansuetae naturae does hot ‘render the owner liabhe 
for injury done by it to the person or to goods. . 
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ADAMS v. MORGAN AND Co., Lirp., (1923)-2 K? B. 234. 


Principal and agent_Right of agant to be indemnified —Basis 
of right. 

Prima facie if an agent carries on a business for a principal. 
he is entitled to a full indemnity__Where for a monthly remu- 
neration a plaintiff carried on a business for the defendants who 
formed a limited cémpany and in the course of the same he 
had to pay income tax and super-tax, he is entitled to be in- 
demnified, though tt may be that if the business were run by 
the defendants themselves, the liability to pay sper-tax might 
not have arisen. This right to re-imbursement also arises. ` 
because plaintiff isin effect a trustee. 


MITFORD v. MITFORD AND VON KUHLMANN, (1923) 2 
F a en 
Divorce Marriage of Englishman with German wife in 


Germany—Decree of nullity in Germany— alidtty of, in Eng- 
iqnd. 


A domiciled Englishman married in Germany a woman 
with German domicile. Sometime later she obtained a decree 
of nullity in the German Courts on the ground of mistake as to 
personal attributes. Later on, she re-married, and then the 
husband applied in England for divorce. Held, the validity of 
a marriage solemnised in Germany according to that law is a 
matter properly cognisable by German tribunals and as the hus- 
band had appeared in the nullity proceedings, he was bound by 
the same. Such a decree is open to examination by an English 
Court to the extent it does not conform to the principles of 
natural justice, but subject to that, it is. aonclusive and binding. 
The validity of the marriage does not depend on the law of 
the husband's domicile, but on the lex loci contractus. | Hence 
the fact that English law does not recognize mistake as to per- 
sonal attributes as a ground for nullity while German law does, 
does not enable an English tribunal to question the legality of 
the nullity order. 


A re 


KENT v. ATKINSON. (1923) P. 143. 
e e 


Damages v. Adultry Death of wife +_hffect. 
A husband can file a petition for damages against a person 
who has committed adultry with his wife, even after the death 
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of the wife. Such a petition has no conhection with the peti- 
tion for divorce*on the samg ground and the old common law. 
action for criminal conversation 1s not affected in this respect by 
anything in S. 33, Matrimonial Causes Act. ° 


THE PORTREATH (1923) P. 155. R 
Shipping . Contract of service Abandonment W hat 
amounts foq-Salvage claim. 


Aftet a collision, the master erdered his crew to abandon 
ship, but shortly afterwards finding it was still possible to save 
her, called for volunteers_.A portion of the crew returned and 
safely piloted her ashore. They then claimed salvage remu- 
neration. Held, a claim as salvors can be put forward only if 
the circumstances are such as to put an end to their contract of 
service. When a short time after ordering abandonment, the 
master on maturer judgment arrived at the conclusion, the ship 
was not sinking, there was no abandonment and no determina- 


tion of the contract of service. The fact that he called for ~~ 


volunteers instead of ordering the crew to go back is immaterial. 


JOTTINGS AND CUTTINGS. 


Crown Debts and Companies’ Winding-up.—Another at- 
tempt by a Government department to obtain an advantage by 
means of the Crown prerogative was defeated by the House of 
1.0rds up-holding the Court of Appeal in Food Controller v. 
Cork. Both in bankruptcy and in companies ° winding-up, 
save for the few excepted Crown debts which are given priority 
in common with certain wages and salaries and compensation to 
workmen, Crown debts are entitled to no general priority, but 
rank Part Passu with other liabilities. This conclusion was 
reached on the true construction of Ss. 186 and 209 of the 
Companies Consolidation Act 1908, but the necessity for the 
consideration of the whole position of Government departments 
is forcibly accentuated by the following sentences in the judg- 
ment of Lord Birkenhead. He said: “ My decision there- 
fore is based simply on inferences which seem to me to be necs-e 
sary as to the effect of the section under consideration, ‘The - 
construction which I adopt makes it superfluous to embark up- 
on any general consideration of the prerogative, or of the dif- 
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terence bêtwetn Crofvn debts as the term was used generations 


, ago, and that term in-a changed age, when it governs sums of 


money: to the immense trading establishments which various 
(sovernmengs have been authorised to create.’ The Law Times. 


* 
Si e 


Wearing Wigs An amusing paragraph has appeared in 
the lay Press of thé change by an eminent King’s Counsel of his 
bob wig for a full-bottomed wig in hurrying rapidly from a 
committee room of the House of Commons, in which he was 
appearing as counsel, to the Bar of the Eiousésof Lords, in 
which he likewise was a counsel in an appeal case, and then of 
his reversion to the bob wig on his return to the committee room 
trom the Bar of the House of Lords. Wigs formed originally 
no part of Bar or, indeed, of judicial costume. The fashion, 
which came into vogue under Charles II., of wearing long artifi- 
cial hair, was succeeded by the use of wigs, and “ the gentle- 
men of the long robe ” who adopted the new fashion came to 
be known “as the gentlemen of the long wigs.” “The 
peruke, ” writes Mr. Serjeant Pulling, in his Order of the Coif, 
“was apparently the greatest extravagance in dress indulged 
in immediately after the Revolution. It was so large as nearly 
to hide the countenance. Jt was -frosted with powder, and it 
would seem as if a long wig was received in Westminister Hall 
as in itself a mark of rank, for we are told by writers of the 
time it was considered the height of human insolence for the 
counsellor, The long wigs belonged only to the judges and ser- 
jcants and King’s Counsel, i. e., the Law officers of the Crown. 
The ordinary counsel only wore, as they do now, the short wig 
with the string of horse hair up at the end, which were, in the 
cighteenth century, called bobtails, in imitation of the fashion 
of the ancient dandies of the times, whô tied up their back hair 
in a string, so long known as a pigtail. ” Tbe novelty of the 
wig as a feature of Bar costume is demonstrated by the extra- 
ordinary contrivances of the serjeants-at-law to-prevent the coif 
from being hidden by the wig. When the fashion of powdered 
hair in lieu of natural hair reached Westminister Hall, 1 
became necessary that the head-dress of the judges or serjeants- 
at-law should not altogether hide the-coif, and as on the top 

eof the white coif the old fashion had been for the judges anc 
scrjeants to wear a small skull cap_of black silk, the perruquiers 
contrived the round patch of black and white as a diminutive 
representative of the coif and cap, ' The round space on the 
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top of the wig was used for the display ®f the coif by-having 
fastened on.it some white lawn, with a diminutive,cap over it, 
in black ribbon. The bob wig” is worn as a matter of conve- 
nience, and although the wearing of a bob wig by one of His 
Majesty's Counsel learned in the law” when- pleading at the 
Bar of the House of Lords might be regarded as conduct 
lacking in respect to that House, the wearing of a full-bottomed 
wig by King’s Counsel in a committee room could scarcely be 
the subject of exception, having regard to the fact that the full- 
bottomed wig is worn in the Courts of Law on special occasions. 
In one instance the wearing of a bob wig in preference to a full- 
bottomed wig has long been held to be in conformity, 
not only with well-established practice, but with the proprieties 
of the position. The robes of the Speaker of the House of 


Commons are, as is well known, similar to the robes of the - 


Master of the Rolls, a circumstance which is due to the fact 
that in days gone by the Speakership of the House of Com- 
mons was often held in conjunction with the Mastership of the 
Kolls, and the Speaker, when Master of the Rolls, wore the 


State robe of this holder of that office when levee costume was 


de rigueur in the Houses of Parliament. Till-the present 
day in one part of the ceremonial attending the election of a 
Speaker in the House of Commons a bob wig is worn instead 
of a full-bottomed wig. When a Speaker of the House of 
Commons_has been elected pursuant to the command of the 
King conveyed to the members of the House of Commons by 
the Lord Chancellor, in obedience to general directions given 
to Lords Commissioners, of whom the Lord Chancellor is one, 
on the presentation of the Speaker-Elect for His Mayjesty’s 
Royal approbation on the day following his ‘election , the 
Speaker-Elect appears at the Bar of the House of Lords, as 
he has appeared previously i in the Chair of the House of Com- 
mons, in a bob wag. When the Speaker has been “ fully ap- 
proved and confirmed the Speaker,” he proceeds from the 
House of Lords to the House of Commons, through which he 


walks to. the Speaker's House, and immediately afterwards re-- 
appears in the House of Commons in a full-bottomed wig in- 


evidence of .the fact that his election has been approved and 
his appointment fully established__The law Times, : 
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- The Mtaning off Jomt Tort.’ The case of The Koursk, 
recently decided by Mr. Justice Hi (July, 29 raised a ques- 
tion of great interest on whiclf, strangely enough, there is no 
clear authorjty, viz., whether, when damage has been caused 
to a third party by the combined negligence of two tort.feasors 
acting independently, an unsatisfied judgment against one is 
a bar to an action against the other. The facts found in 
The Koursk were that ship A was sunk by a collision with 
ship B, for which both ship B and and ship C were to blame. 
The owners of the sunken vessel sued and obtained a judgment 
against ship B, but the latter limited her liability, and therefore 
the amount recovered against her was not a full compensation 
for the loss sustained by the owners of ship A, who thereupon 
proceeded with an action, already begun but stayed during the 
progress of the other proceedings, against the owners of ship C. 
Jt is, of course, well established that a judgment against one of 
two joint tort-feasors is always a bar to an action against the 
other, and when a collision occurs, either between two ships 
at sea or two vehicles on land, accompanied by negligence on 
the part of the persons in charge of both, they are sometimes 
loosely described as ‘ joint tort-feasors.’ Yet in such a case, 
when the vessels are navigated, or the vehicles driven, indepen- 
dently, there is much to be said for the view adopted by Mr. 
Justice Hill, that when there are two independent acts of negli- 
gence there are two torts, so that the ordinary rule does not 
apply. It is true that the damage usually results from the 
combined acts of negligence, and cannot, at common law, be 
referred in separate proportions to the acts of each wrong- 
doer, but the damage, as the learned Judge said, is only one 
clement in the tort. There do not seem to be any decisions 
which actually conflict with his conclusion that the action was 
maintainable. The cases in which a judgment against one 
joint tort-feasor has been held to bar an action against the 
cther are cases in which there was a joint tort in a much stricter 
sense, as where one of the wrong-doers was the servant or 
agent of the other, or the two had combined to do an act from 
which the injury to the third party resulted. The decision in 
this case seems to strike out a new line, and the further progress 
of the litigation will be full of interest because of the legal 
points which it raises. The Law Journal. 
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Costs against the Crown.—Time was when no costs were 

awarded to or dgainst the Grown ; and even now the old rulee 

holds__with a difference. In some cases Parliament has cx- 

pressly enacted that such costs may be awarded, as in the case 

of salvage services rendered by a ship belonging to His Macsty 


where tht Admiralty has a right to costs under the Merchant 
Shipping (Salvage) Act, 1916 (Admiralty Commissioners v. 
Page, (1920) 89 L. J. K. B. 977). Even where there is no 
statutory provision made for costs, the Courts have held them- 
sclves entitled to grant them for or against the Crown where 


no prerogative right is in question. Tt is well that this should 
be so, for in modern times Government Departments enter intc 
numerous contract of a commercial character, and it would he 
oppressive if a subject who is driven to the Court to assert his 


rights were bound to pay his own costs in any event. Wright, 
j. stated the rule thus :_‘ As incidental to departmental ad- 


ministration, there must often be litigation which does not 
chrectly affect any prerogative of the Crown, and as to which 
no good reason can be assigned for the denial of costs to the 


successful party.’ [Rex v. Archbishop of Canterbury, (1902) 
2K. B. at p. 572]. In a case in the Privy Council [Johmvon 
v. Regem, (1904) 73 L. J. P. C. 113], Lord Macnaghten 
spoke of ‘ exceptional cases where justice secins to require that 
the Crown should pay costs." An application of the modern 
view has now been made in Attorney General xv. Port of Queen 
Borough Development Company (July, 18), where the 


Attorney General sued for a declaration on the construction of 
a contract made betwcen the Crown and the company. ‘The 
defendants counter-claimed for rescission under a clause in the 
contract itself. The Crown, for reasons of policy, saw fit to 
abandon its claim, and consent to rescission, and thercfore the 


defendants succeeded all round. In the circumstances Sar- 
gant, J., ordered the Crown to pay the whole of the costs, no 
doubt on the principle enunciated by Mr. Justice Wright 
(supra). Tt is very difficult to see any reason why the Crown 


should not pay costs if it fails in litigation, or recover costs if 
obliged to resort to litigation against a subject who resists a 
just claim. The old rule was made long before Departments 
entered into contracts, and is based on merely technical consi- 


derations, and it is high time that the whole subject should be 
re-considered in the light of.modern developments, 
C bh 
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Journalistic ‘ Ifvention’ in Libel Cases._In the case 
«brought by Lord Alfred Douglas against tht Morning Post 
last week, Mr .Justice Salter ‘applied his judicial discretion to 
deprive of his costs a plaintiff who, in a libel action, had been 
awarded the contemptuous sum of one farthing. A. judge 
has always this discretion when the damages awarded are con- 
temptuous, though,’ the mere fact of the jury giving a farthing 
damages in an action of libel is not conclusive to show that 
“good cause “to deprive a plaintiff of costs exists’ [per Lord 
Esher in Moore v. Gill, 4 T. L. R. 738]. Probabaly the 
learned Judge was considesably influenced in his view by the 
demeanour of the plaintiff in the box, and his general be- 
haviour. One thing, however, in the case is not easy to under- 
stand. The libel charged the plaintiff with having ‘ invented ’ 
and published defamatory matter against the Jews, and with 
having done this because it was a paying thing. The learned 
Judge, in his summing-up to the jury, told them that, in his 
own view, if defamatory matter was published in a paper after 
having been submitted to the editor and passed by him, the 
cditor might be found guilty of inventing the defamatory 
statements if he passed and published the libel, neither knowing 
nor caring whether the imputations were true. The jury 
found for the plaintiff as stated, and it is possible that they 
found little to choose between the two parties, in the dissemina- 
tion of the defamatory matter which was at the root of the 
litigation. It is to be hoped, however, that they did not ac- 
ept the learned Judge’s direction on the meaning of the word 
‘invented’ as matter of law. To publish a statement made 
by another recklessly and without proper inquiry may be mali- 
cious ; but to say that a man who adopts the malicious im- 
putations of another himself invents thgse statements is strain- 
ing the meaning of language. Fortunately, in an action for 
libel the jury has to interpret the words complained of ; and 
probably in the case under consideration the twelve lawful men 
(and women) did substantia] justice. 


* 
* #* 


An lucky Liligant.—In the course of the discussion on 
the Administration of Justice Bill, in which much was said by 
ect both commendation and criticism of trial by j jury, the Sglici- 
tor-Gengral amused the House by recalling a case in which he 
was engaged some years ago regarding the ownership of a 
ditch. ‘At the first hearing, although the judge summed up 
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strongly in favour of my client, the jury d&éagreed “Sir Thomas 
inskip said. ‘We learned, afterwards they were, ro to 2 in, 
favour of my clients. At the Second trial also the judge had 
. again summed up in the same sense. That time they were 11 

to 1 ingmy favour. The case was heard a third time. The 
Judge summed up once more in favour of my client. Again 
the jury disagreed. It was decided to take a majority verdict. 

This time the jury were 7 to 5 agdinst my client. 

My client lost his case and lost his fortune and became bank- 
rupt. Mr. Pringle was quick to draw this moral from the 
story the unsuccessful litigant becgme bankrupt and the unsuc- 
cessful counsel became Solicitor-General. The House laughed, 

but Sir Thomas Inskip had a further explanation. ‘On the 

third occasion though I was engaged in the case, I was unable 
to attend the Courts, he said. “My right Hon. friend Sir 
John Simon was there and took the case for me’. Mr. Pringle, 

who is one of Sir John Simon’s supporters, could but admit that 

that made all the difference. 


CONTEMPORARY LEGAL LITERATURE. 


Cause of action. [Under the Indian Procedure a suit 
may be instituted where the cause of action, wholly or in part, 
arises. (S. 20, cl. (c) Civil Procedure Code). But the 
suit must include the whole of the claim in respect of the cause 
of action (O. 2, R. 2, C. P. C.). Ordinarily a plaintiff may 
unite in the same suit several causes of action against the same 
defendant (O. 2, R. 3 (1), C. P. C.) The Code, however, 
does not define the expression “ cause of action.” — K.N. R] 

The discussion contained in the American Law Review 
for July-August, 1923 on this matter under the title Joinder 
of Causes of Action will therefore be interesting to our readers. 
In several of the States in America a plaintiff may join in one 
suit causes of action when they all arise out of (1) contract, 
express or implied, (2) injuries, with or without force, to the 
person, (3) injuries, with or without force, to property and 
(4) injuries to character. But the causes of action so united 
must all belong to one only of these classes. This last sen- 
tence has apparently been taken to mean that it is impossible 
lor one and same cause of action to include, for instance, in- 
juries to both person and property. Where the defendant by 
negligent driving causes injuries to both the plaintiff’ and his 
carriage, it has been ruled in England that recovery by the 
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plaintiff for*damage fo his cab ts no bar to his suing again for 
lamages on account of injuries ty his person. The same 
result has been reached in Am®€rica by a reasoning based more 
cr less on the sections of procedural and other statutes. 
The three Judges of the Court of Appeal in the English 

Leading case Brunsden v. Hamphrey 14 Q.. B.D. 141 
cach took a different view. The Master of the Ralls thought 
that the test would*be © whether the same sort of evidence 
would prove the plaintiffs case in the two actions, °` and as 
in the onc case evidence of damage done to the plaintitf’s cab 
and in the other of the damage to his person would have to 
he called, he held that the causes of action were distinct. 
Bowen, L. J., was of opinion that the gist of an action tor 
regligence was the harm to person or property negligently 
werpetrated.  * Two separate kinds of injury were in fact in- 
Hicted and two wrongs done. The mere negligent driving 'n 
itself, if acompanied by no injury to the plaintiff, was not 
actionable, for it was not a wrongful act at all till a wrong 
arose out of the damage which it caused. One wrong was 
donc as soon as the plaintiff’s enjoyment of his property was 
substantially interfered with. A further wrong arose as soon 
as the driving also caused injury to the plaintifs person. ” 
Coleridge, L. C. J., dissenting, said : “ It appears to me that 
whether the negligence of the servant or the impact of the 
vehicle which the servant drove, be the technical cause of 
action, equally the cause is one and the same; .. . .it seems 
to me a subtlety not warranted by law to hold that a man 
cannot bring two actions if he is injured in his arm and in his 
lug, but can bring two if besides his arm and leg being injured, 
his trousers which contain his leg, and his coat sleeve, which 
contains his arm, have been torn. ” 


As already observed. it would seem that several of the 
American States have adopted the majority wew of the English 
Court of Appeal as laying down correct law. For other- 
wisa, with the above case before them of a single act producing 
different results, viz., injurv to person and to property simul- 
tuneously, they would not have compelled a plaintiff to sue 
twice, once for each kind of injury. The case-law in those 
States also supports this inference. 

n In some of these cases, however, the Courts have soyght 
vid from outside the Practice Codes to arive at the same con- 
clusion. “ The Court found that the Statute of Limitations 
in regard to claims for personal injuries was different from 
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that for claims for property damage ;* that the latter was 
assignable but the former was not; that the forrger survives, 
death and goes to the next of kin, while the latter is preserved 
jer the benefit of the estate.’ (in New Jersey). e 

The Courts of some States hold that “a single wrongful 
act can give rise to but one cause of action, though it may 
result in different injuries, or injuries to different rights, as 
the cause of action arose out of the act itself and not out of 
its results.” But on an examination ol the Practice of these 
States it is invariably found that damages for injuries to per- 
son and to property may be claimed in onc suit. 

The New York Court of Appeals put the splitting of such 
a wrongful act into two causes of action on the ground of 
conventence in the administration of justice. It pointed out 
the great difference between the rules of law applicable to in- 
juries to the person and those relating to injuries to property. 
“The personal injury claim ts barred in three years; the 
property claim in six years. The former cannot be assigned 
and it would abate and be lost by death before verdict ; like- 
wise by defendant's death. On the other hand a claim for 
property damage is assignable and survives death ; it may be 
seized by creditors and would pass to an assignee in bank- 
ruptey. ” 

The writer suggests that simplicity of pleading and ex- 
peditious transaction of business will both be obtained by re- 
moving the restriction on joinder of causes of action when the 
damage all arises out of the same transaction. 


[In India there is no such restriction on joinder as that 
ebtaining in some of the American States. Here not only 
can a claim arising out of one tort be joined with one arising 
out of another in the same suit, but even a cause of action based 
upon a contract may be joined with one arising ex delicto. I: 
may be open to question, therefore, whether there is any reason 
why the English rule should be followed here. The Civil 
Procedure Code goes much further the other way than even 
the American Courts differing from the English view, in that 
it makes one even recurring causes of action for the purposes 
of O. 2, R. 2— Fide the Explanation to that provision. The 
Limitation Act cannot be invoked, as the Explanation is opera- 
tive though one of the recurring causes of action may be-time 
barred ; in the face of the Explanation, there can beno point 
in the argument that a part only of a cause of action cannot 
be time-barred at the date of the suit, as there are, ex hypothesi, 
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different portions of fvhat the Explanation declares to be one 
«cause of acon for the purpose of y enon: saM IN RE: 
BOOK REVIEWS. 

Cope @F CRIMINAL PROCEDURE WITH COMMENTARIES 
by Mr S. Ranganatha Aiyar, B. A., B. L., High Court Vakil, 
Madras. A 

Mr. Ranganatha Aiyar s Criminal Procedure Code is emi- 
nently a busy practitioner’s book and becomés in handy 
just when the profession is badly in need of an 
annotated Edition of the Code as amended. One great defect 
of most annotated editions of these Codes is that it is impossible 
to use them in Court as between section and section and even 
diferent parts of the same sction too much matter is interposed 
that it not unfrequently becomes a matter of despair to find 
out the sections when you want them. By putting the com- 
mentary in small type, by avoiding lengthy citations, by omit- 
ting redundant authority (which an overprolific law reporting 
ts daily vouchsafing to us) and lastly by omitting the tantalising 
cross references to the numerous legal journals (which has 
become the wont of late), he has been without any degree im- 
paring the utility or the completeness of the commentaries, able 
to state the substance of the case-law on each section within a 
reasonable compass in a page or two or three or four at the 
utmost. So that one is not at any time hopelessly out of 
sight of the sections. With his intimate knowledge of the 
Criminal Procedure, the author has been able to arrange the 
substance under suitable headings so as to really help the prac- 
titioner. The system of marking off cases superseded by the 
alterations in the law must be found particularly useful. The 
udditions and alterations made by the amending Acts have been 
shown in Italics. Extracts from the report of the Select 
Committee have also been given wherever useful. Although 
these reports are not recognized aid to construction, there is 
no denying their usefulness in arriving at a proper understand- 
ing of the section. The moderate size of the book and the 
equally moderate price are by no means the least recommenda- 
tions of the book. The bulk is not such as to repel students 
and they will find most of the matter they need know in a 
reasonable compass in this volume. We have little hesitation 
gn recommending the book. 

We might perhaps suggest the advisability of giving as an 
addendum the cross references omitted from the text as it 
might be found useful by the profession in the mofussil who so 
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often keep only unauthorised publicatiors. We have been 
able to notice seme typographical errors, not seriqus ones. , 

THe Law or Benami by Radharomon Mookerjee, 2nd 
Edition, 1923, Published by Messrs. R. Canabray & Co., 
Calcutta. 


It must be admitted that there is still some amount of con- 
tusion about the nature and incidents of thebenami transactions 
and although the recent decision of the Privy Council 
in Gur Narayan v. Sheo Lal (1) has cleared it up to some 
extent. Lately, the Madras High Court had to consider 
whether a benamidar, who is the ewner of the legal estate can 
transfer it so as to pass the legal title to the transferee and 
whether such a transferee can maintain a suit on his title. 
When the decided cases are not uniform, a book which dis- 
cusses the principles with reference to all the relevant autho- 
rities noted up to date as the one under review is bound to be 
of great assistance. The fact that the first edition of the book 
was sold out within a year of its publication is, we consider 
suficient proof of the usefulness. We have no doubt that 
the present edition will be found to be of great use to all 
lawyers and judges. 


THE INDIAN ARBITRATION Act by G. J. Advani, Karachi, 
1923, Rs. 10. 

We have great pleasure in announcing the publication of 
an exhaustive commentary on the Indian Arbitration Act by 
Mr. Advani, a Pleader of the Karachi bar. The principles 
underlying the sections have been fully explained and the 
object and scope of each section and provision of the first sche- 
dule are concisely indicated. In addition to giving the cases 
in their appropriate places, the author has critically noticed 
such of them as require comment. The appendices to the 
hook which give ‘the rules framed by the High Courts under 
the Act and the various chambers of commerce are of especial 
value to lawyers and laymen. We are sure that the book will 
be found greatly useful to all the members of the bench and 
the bar and to business people who will find it an accurate 
guide on the subject of arbitration. 


“ THe Mapras Execrion MANUAL, 1923, Db? 
A. Bhashyam, High Court Vakil, Madras. Rs. 5. ` 


1% (1919) I L R 46 Cal 566: 36 ML J 68, 
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lt is with pleasure that we announce the publication of the 
e Madras Election Manual by Mrak. Bhashyafn, a well-known 
member of the Madras Bar. The book is particularly wel- 
come as it is published at a time when the elections to the vari- 
ous public bodies are engaging largely the attention of the coun- 
try. Mr. Bhashyam as one who stands as a candidate for an 
clection is in a peculiar position to realise the difficulties of 
going through the various rules and regulations scattered in the 
numbers of the local Government Gazette and the public and 
the candidates have every reason to thank him for collecting to- 
gether in one volume all suck materials. The rules and regu- ` 
lutions are given corrected up to 1st of October, 1923. The use- 
tulness of the book is considerably enhanced by its giving the 
instructions issued by the Government to the various Election 
Ofhcers. The index is exhaustive and we are in a position to 
say Mr. Bhashyam has placed before the voters, candidates, 
clection agents and clection officers a complete and up to date 
book on the subject. 


THE SIMPLE AND COMPOUND INTEREST TABLES, by Vetka 
Suryanarayana, B. A., B. L. 

We acknowledge with thanks the receipt of the Simple and 
Compound interest Tables which have been prepared with grear 
care and which are bound to be of assistance to lawyers, busi- 
nessmen and others. 


IN + 
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SOCIAL AND LABOUR LEGISLATION 
IN INDIA'S PARLIAMENT. 





| INTRODUCTION. ; 

The purpose of the article is to record and examine, the 
various beneficient measures of social and labour legislation 
carried out by the Indian Legislative Assembly during the last 
three years. a i l 

The International Labour Conference held at Washington 
under the auspices of the League of Nations adopted a number 
of conventions and resolutions for the protection and relief of 
labour, and India was represented at the Conference by 
Mr. Joshi. Sir Thomas Holland, the then Industries member, 
moved the Indian Legislative Assembly by a series of resolu- 
tions to approve and ratify those recommendations and con- 
ventions. The assembly adopted the resolutions and granted 
leave for the introduction of the necessary legislation. In 
accordance therewith, various bills relating to factories, mines, 
workmen's compensation, emigration, etc., were introduced, 
discussed and passed into Law. We shall consider those enact- 
` ments seriatim. 

The Indian Factories Act, Il of 1922. 

The old Factory Act of 1911 had anticipated some of the 
recommendations of the Washington Conference. It contain- 
ed provisions prohibiting the night labour of Women and 
children in factories and for the granting of maternity leave 
and allowances to women, etc., but it did not go'far enough. The 
new Act marks a definite advance on those provisions. It places 
a limit of sixty hours maximum per week (S. 27) forall work- 
ers in factories, mines, ete., with a weekly holiday (S. 22) anda 
lunch interval af one hour arranged according to the convenien- . 
ce of the employees ¢S. 21). A labourer who works for more 
than 60 hours is entitled to over-time, allowance. of, one,and a 
quarter times his pay. The Act raises.the,age below which, child, 
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ren cannot Be allowed to work from ọ to 12. A child is defin- 

„Ed under S. 2 (1) as a person under the age of.15. But children 
Letween the ages of 12 and 15®may be allowed to work as half- 
timers but they have to produce an age certificate that they are 
above 12. Half-timers are entitled to educational facilities at the 
hands of their employer. Heavy penalties are prescribed for 
procuring false certificate as to the age of children, as also for 
the non-observance*of certain duties imposed on factory owners. 
Women are absolutely prohibited from working in factories 
between 7 p. m. and 5 a. m. (S. 24). The definition of 
‘ Factory ’ also is enlarged. The new Act applies to all premises, 
wherein on any one day in the year not less than 20 persons are 
employed and where work is carried on with mechanical power, 
clectrical power, etc. The Act applies as well to coffee and tea 
estates. Under S. 2 (3) (6) the Government can declare any 
premises where not less than 10 persons work-to be a factory. 
Ss. 8 A, 19A, and B and the Schedules appended thereto, pro- 
vide rules to safeguard the health and safety of children and 
operatives in certain kinds of factories. 


The defect in the Act is that the enactment of detailed pro- 
visions for the safety and health of operatives is left to the rules 
to be drafted under the rule making powers and the rules that 
lave been“ framed are not exhaustive. An expert 
committee of Factory inspectors -- with an ex- 
perienced’chairman from England should sit to draft rules, spe- 
cially to prevent workers engaged in printing, grinding, shoe 
making industries from the dangers of dust. These are techni- 
cal things‘and require expert assistance. - 


The new Act confers many advantages and rights on the 
factory labourer. The employees of a factory can jointly 
make a request or ask for changes in the ryles of the Factory. 
lt is the duty of the factory labourer to see that his employer 
fulfils all the obligations prescribed by the statute. 


The. Indian Mines Act. 


_ An Act amending the old Mines Act also was necessitated 

by the. .acceptance of.the recommendations and conventions 
“of the International Labour Conference at Washirfgton 
and also by the Factory Act of 1922. Itis an anamoly 
that the Factory Act should have preceded the regulation of 
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labour fôr mines. In all countries the seeond preceded the first 
and that for the excellent reason that work in mines is more. 
hazardous than work in the fattories. This Act is not con- 
ceived with the same breadth of view and catholicity as the 
Factories Act. For the purpose of this Act, a child’ is de- 
fined as a person who is below 13 and all persons above that age 
are adults and a mine is an excavation for the purpose of search- 
ing or obtaining minerals, and includes works on the surface as 
well as under-ground operations. Three provisos are added 
to exclude from the definition of a mine and hence from the 
operation of the Act, minor prospecting operations, dressing of 
minerls, etc. Manufacturing processes other than coke-mak- 
ing, do not come within the purview of the Act. Under this Act 
also, a weekly day of rest is enjoined as in the Factories Act: A 
Chief Inspector of mines is to be appointed by the Governnient 
of India. Various rules are made, regarding the ‘formation, 
management and control of mining boards and committees 
which are detailed in Chapters III and IV. Health ‘and Sani- 
tary arrangements are prescribed in Chapter V’and:are’more 
or less identical with those prescribed-under the Factories Act. 
The hours of work excited a good deal of comment: and 
discussion in the Legislative Assembly. -A maximum of 60 
hours in a week of six days for labour above-ground and 54 
hours for labour under-ground is prescribed. Children‘are 


absolutely farbidden from being inside or near a mine. The 
great defect in the Act is the non-prohibition of women being 
employed under-ground.  In‘civilised European Countries, 
women were disallowed from working underground long ago, 
so early in fact as 1842. The new Act does not prohibit'wo- 
men working in mines, even in nights. It'is the opinion of all 
social workers that it is criminal folly to‘allow women to work in 
mines. ` Reform on this point is regarded by them the ‘basis 
of all other reforms designed for the amelioration of mine la- 
bourers. A wholesome warm food on his return home affords 
the best safeguard against any temptation for the ‘labourer to 
go to the grogshop. As it is, nearly go per 
cent of the mine-workers drink ‘hard. The joint 
committee has expressed the hope that in the course of 5 
years legislation would be introduced prohibiting women in thie 
mines altogether., The chief difficulty in the way of introducing 
the necessary legislation is said to lie in the fact that mines em? 
ploy labour “less as individuals than as families.” The rule mak- 
ing powers are extensive. The Central Government frames the 
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rules regarding technical matters while rules regarding purely 
administrative matters are left to ¿e Local Gpvernments con- 
*cernëd. Thé confusing rules under*the old Act in regard to pe- 
nalties are’abolished. New rules are framed with maximum 
sanction. This Act comes into force from rst July 1924. 


: ` 6. 
Workmen s Compensation Act. i 


6 

This is the first enactment of its kind in the Indian Statute 
Book which provides “for the payment by certain classes of 
employers, to their workmen of compensation for injury by ac- 
cident.” There was no law before by means of which work- 
men could get compensation for injuries sustained during the 
course of their work. This Act applies to workers in more 
cı less organised industries such as workers in mines, factories, 
docks, railways and Indian Seamen on merchantships, members 
of the Fite’ Brigade, telegraph and telephone lines-men, ùnder- 
ground sewage workers, etc. A person drawing more than 
Rs. 300 pér mensem is not entitled to any compensation unless 
he is a manual or labour-worker.' A minor under this Act is 
a person’ below 15 years. ‘‘ Dependents” of a deceased 
workman entitled under the Act to compensation are his wife. 
husband, mother, father, minor daughter, minor son, mino: 
brother and unmarried sister. 


“~ 


- 


If a workman gets a atal injury, he is entitled to thirty 
months’ wages subject to a maximum of Rs: 2,500 ; in the ‘case 
of a minor, a sum of Rs. 200 is given to meet funeral expenses. 
Should a workman sustain an injury which permanently incapa- 
citates him and which is of a nature enumerated’in Sch. I ap- 
pended to the Act, he is entitled to 42 months’ wages if an adult 
or 84 months’ Wages if a minor subjeft to a maximum of 
Rs. 3,500. If it ‘is an injury which does not completely dis- 
able a workrnan, then the compensation is based on the loss of 
earning capacity. Unfortunately no formula or arithmetical: 
basis on which this calculation has to be made, is prescribed in 
the Act. These sums ‘could be commuted into a lump sum by 
means of an agreement with the employer, but such agreements 
ere to be registered béfore the Commissioner under S. 28 of the 
Act. The compensation is not attachable jn execution of a 
Civil Court decree. The waiting period, before compensation 
operates} is 10 days. The workman has to give notice to his 
employer of his proposed claim. If the employer offers free 
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medical treatment, the workman shall have to stay for 3 work- 


ing days riedr the precincts of the work-spot_— else his right to, 


compensation will be in abeyanc® till he so does: 


If an employer insures in respect of liability uftder the Act 
and becomes later a bankrupt, the insurance amount does not 
vest in the Official Assignee so as to be available to the work- 
man. The Law of .Workmen’s Compensation has increased 
litigation in all European countries where it is in force. With 
the avowed object of limiting to a minimum the scope for litiga- 
tion in this country, this Act has been drafted on lines of ex- 
treme caution and simplicity so that employers and workmen 
can settle their claims without the intervention of Courts. 
Special officers called Commissioners are appointed to try these 
compensatian cases and no Civil Court has any jurisdiction to 
try them. An appeal lies to the High Court, on a question 
of law, from the decision of the Commissioner. The Com- 
missioner tries only incase the employer and the work- 
man fail to agree. This is enacted with the avowed object 
cf avoiding legal intricacies and the proverbial law’s delays. 


There are some defects in the Act, for instance, the exten- 
sive power given to the Commissioner to-levy stamp-fee for the 
claims. But “it is only an experimental measure” as the 
Hon'ble C. A. Innes said in the Council and has been drafted in 
such a manner as to create the least doubt as to the respective 
1ights and liabilities of workmen and employers. A workman 
should know by:mere reading of the Act the és ca and the 
advantages he possesses. 


- The Emigration dct, VUL of 1922. 


The status of em grants overseas is a sore problem in 
Indian Politics. The Act of 1908 had become a dead letter 
after the Great War. The active sympathy of Lord Hardinge 
and the strenuous and persistent endeavours of Lord Chelms- 
ford led to the abolition of the Indenture system, though only 
by a notification under the Defence of India Rules, which was 
necessarily of a temporary character. A permanent legisla- 
tive enactment regulating emigration in the light of changed 

conditions and experience gathered recently, was found neces- 
sarya The new Act is not “designed to prevent a person from, 
emigrating, but is mainly intended to protect and safegyard the 
interests òf the illiterate, unskilled and skilled labourer who 
seeks to emigrate. The Government of India wanted to raise 
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the statutes‘of Indian§ overseas and official deputations from the 
Straits Settlements, Ceylon, Mauryius waited on the Emigration 
“Committee and narrated the®various ameliorative and other 
social measyrres in farce in the aforesaid territories of the 
British Empire. This Act permits emigration of unskilled 
labour from certain parts on certain terms and. conditions to 
such countries as the Government of India may specify under a 
notification ratified’ by the two legislative chambers. Other- 
wise emigration of unskilled labour is prohibited. | Emigration 
of skilled labour is also prohibited if there be sufficient reason 
for the course. A skilled labourer has to answer the Local 
Government a categorical list of questions and get its permission 
before emigrating. 

The Government of India appoints Emigration Agents in 
countries to which emigration is permitted. Their duty is 
to safeguard the interests of Indians outside British India and 
to inform the Government of India of the welfare and status 
cf Indians. They are expected to offer advice, render pecuniary 
help, get a passage home, get redress of the grievances if any 
of the labour-emigrant. The Emigration Agent is in effect 
the loco parentis of the overseas emigrant. Two Indians of 
the Madras Civil Service are gazetted as Emigration Agents at 
Singapore and Colombo. 

It is made penal if any unskilled or sjid emigrant is in- 
duced to enter into an agreement or is fraudulently induced to 
emigrate. A police official can arrest any person guilty of 
such offence without a warrant but no prosecution can be launch- 
cd without the sanction of the Protector of Emigrants or of a 
District Magistrate, where there is no Protector of Emigrants. 

This Act came into force almost immediately but a saving 
clause S. 32 prescribes that the provisions of the Act shall not 
apply for a period of 12 months from thé date of the Act to per- 
sons emigrating to Ceylon and Straits Settlements. But recent- 
ly, notifications prescribing rules as required by S. 10, approved 
and ratified by the Supreme Legislature regarding Emigration 
to Straits Settlements, Ceylon and Mauritius also have been pub- 
lished and come into’ force from the date of notification so that 
the old Act of 1908 stands repealed. 

Indian Ports Act, 1922. 


e This amending Act prohibits the employment of children in 
wharves, docks, ports and in harbour prefnises, absolutely. It 
may be said that labour is not sufficiently represented in the 
Legislative Assembly and the same state of affairs will continue 
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so long as the prospects of the Educêtional an Social im- 
provement of the labouring,class do not appear to. be pro~, 
mising. For the present, we fear of labour not from labour. 
itself, but from representatives of lahour, discontented and 
otherwise. It is creditable that the Legislative Assembly without 
such representation has enacted laws far in advance of the de- 
mands of labour or for the matter of that far in advance of 
what labour in its present nebulous state 8f organisation, can 
effectively avail itself. If these Actsare worked judiciously 
and effectively, the labourers’ lot will be considerably improved. 
The labourer will in fact acquire a new life and status and the 
lawyer will have his occupation. -He can con- 
stitute himself a protector anddeliverer of the labourer, 
by putting him right, and by helping him to get his own in the 
new era that awaits him. 

C. S. Pampapathi Sastri, B. A., B. L., 

i Vakil, Mayavaram. 


CORRESPONDENCE. 

To | 

The Editor, ae 
Madras Law Journal. 

The Stamp Amendment Act : Act XLII of 1923. ' 
Sir, i 
THE recent amendment of the Stamp Act may give rise 
to some doubts and difficulties. The Act is said to have re- 
ceived the assent of the Governor-General on the 1st October, 
1923.’ It was published in the Gazette of India on-the 6th 
October and in the Fort St. George’ Gazette on the 16th Octo- 
ber, 1923. The Act does not say when it comes into opera- 
tion. Under the General Clauses Act, S. 5 (1) it would there- 
fore come into operation on the 1st October, 1923. Docu- 
ments executed between the 1st and 16th October, 1923 would 
most likely have been stamped under the old law. Promissory 
notes which have been taken between those two dates with 2 
cne anna stamp. under the old law would require to be stamped 
with two annas and four annas respectively accordmg as the 
amounts covered by them exceed Rs. 250 or Rs. 1000. A 
suit to enforce a promissory note for more than Rs. 250 and 
exgcuted between these two dates would be unsustainable as 


the document could not be put in evidence and stamp-penalt} 


could not be levied therefor. (Vide Ss. 35, 40 and 41 of 
the Stamp Act). The legislature should take the earliest 
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opportunity*of giving legislative sanction to such documents 
jaken beforg the 16th October, 1963 or what would have been 
more reasonable, the Act itself should have been declared to 
come into fogce on a date certain, of ons the puturi could have 
due notice (1). ; 


Another question arises with ng to-S: 4% of the 
Stamp Act. The section was formerly applicable to bills of 
exchange and promissory notes chargeable with a duty of one 
anna. If so promissory notes payable on demand which are 
now chargeable with a duty of more than one anna will be out- 
side the scope of this section. It does not appear that this 
matter was considered by the legislature. It may however be 
mentioned that the application of S. 47 to promissory notes 
even under the old Act was itself an anomaly, as the very per- 
son who ts bound to affix the stamp is enabled thereby to charge 
the payee with the stamp-duty which he himself had defaulted 
to pay : (vide 19 Bom. 635 at 639). 


Under the old Act instruments chargeable with a duty of 
cne anna under Arts. 19, 36, 37 and $2 are by the new Act 
made chargeable with two annas. The result of this is that 
these documents have now become immune from the disabilities 
which formerly attached to them under Ss. 35, 40 and 41 of 
the Stamp Act in case of such documents not being duly stamp- 
ed. The Madras Stamp Amendment Act VI of 1922 when 
it made a similar enhancement of duty on mortgage of crop, 
Art. 34 (@) of Sch. I (a), from one anna to two annas, made 
a corresponding amendment in Ss. 35, 40 and 41 by bringing it 
within the exceptions in those sections. 


Another question is as to how promissory notes with a 
duty of two annas and four annas are to be taken. S. 11 of the 
Stamp Act permits the use of adhesive stamps for instruments 
chargeable with a duty of one anna. . Rule 5 of the Govern- 
ment of India Rules made under the Act provides : “A promis- 
sory note or bill of exchange shall, except as provided by S. 11 
or Rr. 13 and 17, be written on paper on which a stamp of 


‘[(1) This may in some cases be a real hardship. .The Select Committee 
had recommendef, a temporary relaxation of S. 35 .(for a period of one year) 
but this seems to have been dropped in the Council, apparently because it was 
thought that as the change was there restricted to notes of the value of more 
fKan aso Rupees, it would affect only money lenders and other people who fhay 
he expected to learn of the change in the law in due course. But even on this 
hypothesis, they cannot come to know of the fact of the Governor-General’s 


assent before it is duly notified.—E£d,] 
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the proper value with or without the wofd ‘ Hundt’ has been 
engraved or embossed.” Ig would therefore appear that pro-, 
missory notes for more than RÌ. 250 should be engrossed on 
general stamp-paper or impressed sheets “bearing the word 
‘Hundi,’ .This result has one advantage, i. e., that it will 
now be mpre difficult to forge or ante-date such pronotes. It 
is however likely to be attended with some amount of inconve- 
nience to bankers and money-lenders who*are accustomed to 
keep printed forms and do business on a large scale (2). 


It is not unlikely that promissory notes are taken with 
“ postage and revenue ” stamps of the requisite value exceed- 
ing one anna in ignorance of the rule referred to above., In 
such cases the remedy will be under R. 18 of the Government 
of India Stamp Rules, by a suitable application to the Collector. 


S. Govindarajan, 


QI O29 9. _ Pleader., 


ACT NO. XLIII OF 1923. 


Received the assent of the Governor General on the 1st October, 
1923. 

An Act further io amend the Indian Stamp Act, 189, 

WHEREAS it is expedient further to amend the Indian 
Stamp Act, 1899; It is hereby enacted as follows :— 

1. This Act may be called the Indian Stamp (Amendment) 
Act, 1923. 

2. In Schedule | to the Indian Stamp Act, 1899,— 


(1) In each of the following Articles, namely, No, 19, No. 
36, No. 37 and No. 52, in the second column, for 
the words ‘ One anna ” the words ““ Two annas ’ 
shall be substituted ; 

(11) In Article No. 4?— 

(a) in Division B, in the first column for the words ‘‘Fire- 
Insurance ” the words “ Fire-Insurance and other 
classes of Insurance, not elsewhere included. in this 


Fa) In speaking oneSir P. S. Sivaswami Aiyar’s amendment the Finance. 


Member is reported to have said that rules will be made providing fðr the use 
of adhesive stamps in these cases as well.—Ed.] 
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“article, Covering goods, merchandise, personal 
° £ffects, crops, and other propert? against loss or 
damage ; ” and 
(b) in Division E, in the first column, for the words “‘sea- 
insurance or a policy of fire-insurance ” tHe words 
“of the nature specified in Division A or Division B 
of this @rticle ” 
shall be substituted , 
(ist) For Aricle No, 49 the Tolowa shall be substituted 
namely :— 
“Promissory note [as defined by section 2 (22)— 
(a) when payable on demand— 
(i) when the amount or 
value does not exceed Rs, 
250 ; One anna, 
(ii) when ihe amount! or 


value exceeds Rs, 250 but 
does not exceed Rs. 1,000°| Two annas, 


(if) in any other case, -- | Four annas, 
(b) when payable otherwise| The same duty as a Bill of 
than on demand, Exchange (No, 13) for the 


same amount payable other- 
wise than on demand, 


To 
The Editor, 
a Madras Law Journal. 





fa 
‘ 


The Land Acquisition Act. fx 
Sir, 

Now that the legislature is going to make some amend- 
ments in the Land Acquisition Act it nfay not be out of place 
to make a few observations and suggestions. | 

Under the Act, lands can be acquired for public purposes 
and for companies. S. 3 (f) defines public purpose as includ- 
ing the provision of village sites in districts in which the Local 
Government shall have declared by notification in the official 
Gazette that it is customary for the Government to make such 
provision. This definition is of course not exhaustive as is 
seen from the use of the word “includes.” But it is evident 
“hat making provision of village sites for agricultural labourers 

e or for 4 certain class of people would fall under the Act only 
where it has been customary for the Government to make such 
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provision and a declaration to that effect Should be made by the 
Local Government. That jg, the provision of village sites for, 
agricultural labourers or for a cass of people should have been 
ancient and invariable. But it does not appear that it has been 
customary with the Government in ‘this sense to make provision 
of village sites for agricultural! labourers as is being done now 
or for a certain class of people. 

Section 6 cl. (1) says “ subject to thf provisions of Part 
VII of this Act whenever it appears to the Local Government 
that any particular land is needed for a public purpose or for 
a company a declaration shall be made ete., ” provided no such 
declaration shall be made unless the compensation to be award- 
ed for such property is to be paid by a company or wholly or 
partly out.of public revenue or some fund controlled or manag- 
ed by a local authority. S. 6 sub-cl. 3 says: “ The said de- 
claration shall be conclusive evidence that the land is needed 
for a public purpose or for a company as the case may be * * 
etc. So that it comes to this that if any land is needed for a 
public purpose 4. e., making provision of village sites for agri- 
cultural labourers or for a certain class of people which has 
been followed by the Government from time immemorial in 
districts in which the Local Government shall have declared by 
notification in the oficial Gazette, a declaration shall be made 
if the compensation is to be paid by a company or out of public 
revenues or some fund controlled or managed by a local authori- 
ty and such declaration shall be conclusive that it is for a public 
purpose and no evidence can be allowed to disprove it. It is 
however improper that by mere declaration it should be taken 
that the land is needed for a public purpose, as defined above 
thus shutting out all evidence to disprove it on the part of the 
land holders whose lands are compulsorily acquired. Along 
with the amendments that are going to be made the legislature 
should define clearly and unambiguously what is public purpose 
and S. 6 also should be amended so as to allow 
the owners of the land whose lands are acquired to disprove 
that which is only nominally declared to be public purpose. Un- 
less a proper definition of “ public purpose ” is given there is 
bound to be difficulty and unnecessary litigation. In the light 
of the fact that it must be customary with the Government to 
make provision of village sites and that compensation is to be 
awarded out of public revenues etc., both these conditions art 
wanting in land acquisitions ‘which are now being rftade and 
most of them thus seem to be ultra vires. 
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Secondly the Act’is defective in respect of references to be 
snade to the.Court by the Collectors S. 18 (1)*says “ Any per- 
son interested who has not accepted the award may by written 
application to the Collector require that the matter be referred 
by the Collector for the determination of the Court whether his 
objection be to the measurement of the land or the amount of 
the compensation, to 4 persons to whom it is payable or to the 
apportionment of ks e compensation among the person interest- 
ed.” S$. 19 says '“ In making the reference the Collector shall 
state for the information of the Court etc. So that in cases 
where persons interested have not accepted the Collector’s 
award they may put in a petition asking the Collector to refer 
the matter to the Court but the sections do not make it obliga- 
tory on the Collector to refer the mattér to the Court. He 
may, if he chooses refer ; otherwise not. -But in S. 35 cl: (3) 
and 9. 49 (1) cl. 3, the Collector is obliged to refer the matter 
to the Court. While in cases of temporary occupation of ara- 
ble and waste land under S. 35 cl. 3 and under S. 49 the Col. 
lector is obliged to refer the matter to the Court it is just that 
under S. 18 (1) also in cases where lands are permanently ac- 
quired the Collector should be obliged to refer the matter to 
the Court. Otherwise it would be a hardship to the owner of the 
land. Inthe light of the foregoing S.-19 also should be 
amended. In S. 25 also irrespective of the fact whether the 
applicant has refused to make claim to compensation before the 
Collector without sufficient reason or with sufficient reason the 
section should be so amended as to make the Court award com- 
pensation not less than and may be in excess of the amount 
awarded by the Collector. 

Lastly in the case of refusal to refer a case to the Court 
by the Collector under S. 18 cl. (1) the Act is silent as to whe- 
ther a Higher Court can interfere with the Collector's impro- 
per refusal, The question will shortly came before a Full 
Bench. The Act nowhere makes provision for such a contin- 
gency and it is necessary that the Legislature should mee pro- 
vision for it. 


o K. R. Venkataraman, B. 4 Buds 
18th Oct. 1923.. 
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SUMMARY OF ENGLISH CASES. ° 
6 4 f 
J. WaALLISs LTD. v. LEGGE (1923) 2 K. B. 240. 


Alimony—Calculation of._If can be attached m execution. 

-~ Alifnony is an allowance which, having regard to the means 

of the husband and wife, the Court thinks right to be paid for 

maintenance of the wife from time to time. By its very nature it 

is incapable of being assigned, nor can it be attached in execution 
nor a receiver appointed to collect the same. 





ROSE AND FRANK Coy. v. J. R. CROMPTON AND BRO- 
LHERS LTD. : (1923) 2 K. B. 261. 


Contract _Intention to bind in honour —Ousting of juris- 
diction If enforceable. 

Where two persons who had been doing business with each 
other under a binding contract entered into a new arrangement 
including a third party therein and the document contained a 
clause that it was not a legal arrangement enforceable in Courts 
of law, but only an honourable pledge among themselves, it was 
not a binding contract on which an action will lie. The clause 
cannot be rejected as repugnant to the rest of the agreement. 

Per Scrutton, L. J. — A Court cannot seek the intention 
of parties from language used in a part only of the document 
but in the whole. 


LONDON COUNTY COUNCIL v. GAINSBOROUGH (1923) 2 
K. B. 301. l 
| Shops Closing Acts —Every day other than Saturday — 
Weekdays other than Saturday —Sunday if included. 


Under the Shops’ Closing Acts of 1920 and 1921, the ex- 
pression “ every day other than Saturday” includes a Sunday, 
but ‘‘ weekdays other than Saturday” does not include it. 


CALDWELL v. JONES (1923) 2 K. B. 309. 
Licensing Act S. 4— Consumption Meaning of. 
` Where the Licensing Act of 1921 made it an offence to con- 
sume liquor on licensed premises at stated hours, the fact that” 


the consumer got the liquor from elsewhere but drank Mat the 
licensed premises does not make it any the less an offence. The 


Gaai 
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word ‘cofisume’ mist be given its natural and ordinary 


meaning. | 9 ° 


DURHAM COUNTY CoUNCIL v. TANFIELD OVERSEERS 
(1923) 2 K. B. 333. A 

Colliery — Rating — Basis of —Actual output if test. 

For purposes ‘of rating a colliery there is no obligation to 
follow the practice of assessing it at the actual output of the pre- 
vious year. The output will vary according as there were 
strikes or not and the proper basis would be what a tenant 
would give for them for the year in question. 


MARSHALL SHIPPING COMPANY v. BOARD OF TRADE 
(1923) 2 K. B. 343. 

Tort — Public officer —Liabihiy Service how effected 
Unincorporated body. 


Where an unincorporated body like the Board of Trade 
is sued, there is no rule which dispenses with personal service 
onthe members. Where the writ is served on the Permanent 
Secretary it is not good in law. 

“Where the claim is stated to be one arising out of contract, 
no action will lie against a department of the Crown, the proper 
proceeding being-a Petition of Right. 

Where the action is brought to recover back money extort- 
cd colore officii, the action lies against the person who actually 
extorted money. 

Where the tort in question was committed by the shipping 
controller and on the abolition of the office, the rights and lia- 
bilities vested in the Board of Trade, the latter will be liable in 
respect of any matter for which the Shipping Controller could 
have been sued. . 





Jackson v. Voss (1923) 2 K. B. 354. 

Income Tax —Children — En ventre sa mere —Deduc- 
tion if clarmable. 

Finance Act, 1920 provided a certain dedtiction in the 
case of persons having children at the commencement of the 


“year of assessment. Held, a child en venjre sa mere is nof one 


falling within the particular provision, though for some other 
purposes.it may be considered as a “ child living,” 
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In re FASEY : EX PARTE TRUSTEES, (1923) 2 Ch. 1. 


Bankruptcy —Fraudulett conveyance Devise to defeat, 


or delay creditors — 13 Eliz. Ch. 5. 

A person in embarassed circumstances agreedeto sell to a 
company to be formed all his property on condition they allot- 
ted him æ number of shares, appointed him their managing di- 
rector and paid his business debts. Held, the object of the 
transaction was to remove his assets out of the reach of‘the cre- 
ditors and hence it tended to defeat and delay creditors within 
the meaning of 13 Eliz. Ch. 5. 

Per Lord Sterndale M. R— dhe fact that one creditor 
incidentally. got a benefit does not prevent the transaction from 
being void. 

The principle to be applied i in such cases is as laid down in 
4 Ch. 622. .“ If the deed is bona fide i. e., if it is not a mere 
cloak for retaining a benefit to the grantor, itis a good deed un- 
der the Statute of Elizabeth.” 


NICHOLLS 4. Tavistock Ursan DISTRICT COUNCIL, 
(1923) 2 Ch. 18. 
Market__By-law restraining sale by auction _V alidity, 


A by-law made by the owners of a market which altogether 
prohibits sales by auction in a public market is invalid, as it 
prohibits the exercise of a common law right. One which re- 
quires the consent of a superintendent for such a sale by auction 
is also equally invalid. 


1 


SORRELL v. SMITH, (1923) 2 Ch. 32. 


Conspiracy__tIntexference with freedom. of trade__Com- 
bination__If actionable, 


Any interference in combination to interfere with a man’s 
right to carry on his business ashe wills and 
to deal with such people as he thinks fit is a 
violation of legal right, which, if procured by 
threats and resulting in damage to him, is actionable if there 
be no sufficient justification for the interference. 

Where the defendants combined to interfere with’ the 


plaintifs right to trade as he willed by means of threats, unless® 


sufficient justification exists, it is actionable if it results oMwould 
result in damage. 
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To justify an otherwise gala act on the ground of pro- 
„tection or promotion of trade interest, it mustebe shown it was 
“his direct trade interest to do the act in question 


In re BURNYRAT : BURNYEAT v. Warp, (1923) 2 Ch. 
ga ; 


Will _Construction__Codicil__Gift to children of bro- 
thers. and sisters —Remoteness. 


A testator in his will provided for the lien to be given to 
his wife for life and after her death to the children of his 
brothers and sisters. By a codicil, he provided after | her 
death his trustees should hold it in trust for the children of his 
brothers and sisters who should be living at her death or born 
at any time before any one of such children attained majority. 
At the time of his death, the testator’s parents who were about 
G5 years old were still alive. Held by the majority of the 
Court of Appeal, the gift was void for remoteness. 

The gift in the codicil revoked that in the will and if the 
former failed for any reason, intestacy would follow. 


VAUDEVILLE ELECTRIC CINEMA, LTp. v. MURISET. 
(1623) 2 Ch. 74. 


Mortgage_F'ixtures__Cinema__Chairs fastened to floor 
Lf pass__Rectification _Mistake —Napure of. 


Where the proprietors of a Cinema mortgage the cinema 
hall with its fixtures and appurtenances, chairs attached to the 
floor are included in the security and so are available to the 


mortgagee. 


A person who seeks to rectify a deed upon the ground of 
mistake must be required to establish clearly that the alleged 
intention to which he desires it to be made conformable gon- 
“tinued concurrently in the minds of all parties down to the kone 
of exefition. There must be a common and not a unilateral 
mistake to justify rectification. 
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IN RE KAUFMAN SEGAL AND Dane : Ex PARTE THE 
TRUSTEE, (192g) 2 Ch. 89.9 

Bankruptcy Hire purchase agreement__Ownership. 

Some months. before a person was adjudged dnsolvent he 
sold some articles to another who however allowed the articles 
with the dormer on a‘hire purchase agreement. The trustee 
in bankruptcy moved for an order that they belonged to the 
bankrupt. Held, from the circumstances the inference- of 
ownership arose. 


Cory v. DAVIES, (1923) 2 Ch. 95. 
Easement__Right of way__Co-lessees__W hen implied. 


A lessee cannot acquire a right of way over the land of 
another lessee under the same lessor either by prescription at 
common law or under the doctrine of a lost grant or by pres- 
cription under the Prescription Act. 

But in such a case law can imply in order to give effect to 
the intention of the parties grants and reservations, as to a right 
of way, or such easements as may be necessary to give effect to 
the purpose of the grant or the manner in which land is to be 
used. (1915) A. C. 634 followed. 

Several lessees under the same lessor may by express grant 
as between themselvs create easements of way. 


CRADDOCK BROTHERS v. HUNT, (1923) 2 Ch. 136. 
Vendor and purchaser__t.Mistake Rectification “ne 
to order conditions for exercise of jurisdiction. 
By a mutual mistake of parties, an error crept into an 
agreement for sale of land and this was repeated in the sale 
deed. Held by a mafority of the Court of Appeal (Younger, 
L. J., dissenting) the mistake could be rectified by Court, 
though the effect of it might be to vary the terms of a written 
agreement by a parol variation and to grant specific perfor- 
mance of such a written agreement. (1922) 2 Ch. 809 affirmed. 
Per Warrington, L. J. :_-The conditions to the exercise of 
jurisdiction by Courts of equity are that there must be an ante- 
cedent contract, a common intention of embodying it in writing 
clear evidence that by a common mistake some term not 
agreed upon was put in or something agreed upon was omitted” 
Per. Younger, L. J. — To allow such a rectificatio& would 
be to infringe the Statute of Frauds and in addition it would 


11 


82) s THE MADRAS LAW JOURNAL. f  [vor. "xuv. 
Ld 
e J 
involve spedific perforfnance of a written agreement with a parol 
variation. (S ° 
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THE Kane v. FORDE, (1923) 2 K. B. 400. 
. Criminal law—Indecent assault Age of girl ° 


_ Ina case-of indecent assault, where a man is charged with 
having carnal knoWledge of a girl under 16 years of age, the, 
question whether the accused had reason to believe the girl was 
of such age is one for the Jury. 


O aaa genenan 


PICKLES v. FOULSHAM, (1923) 2 K. B. 413. 
Income tax__Earnings from employment abroad__If 
possession_tncome Tax Act, 1918, Sch. D, Case F. 


Where under the terms of a contract of service a person 
serves abroad, his salary being paid into his bank in England, 
he is not assessable to income tax under Sch: D, Case V of the 
Income Tax Act. He had not anything which would amount 
o “ possession ”-under that Act. 


Ware v. WHITLOCK, (1923) 2 K. B. 418. 


W orkman._Compensation__A greement by next friend— 
Recording of__Effect__If removable from register. 


Where under the Workmen’s Compensation Act, an 
agreement is entered into by the next friend of an infant work- 
man and his employer whereby a lump sum is paid as compen- 
sation for injuries sustained and the same has been duly record- 
cd in the register as provided by the Act, the County Court 
Judge has no jurisdiction to have the record altered or ex- 
punged in the absence of proof of fraud, undue influence or 
other improper means through which the agreement was arrived 
at. 


i 
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ORD v. ORD, (1923) 2 K. B. 432. 
Income tax__Annuity__Omission to deduct__Effect. 


A person who pays an annuity is entitled to deduct thf re- 
"from the amount of income tax upon it ; but where he pays the 
whole Of i it-voluntarily without deducting the amount of the tax, 
he is not éntitled to recover back the amount of the deduction. 
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ORD v. A (1923) 2 K. B. 433. a 

Res judiedta__A dulter$_Proof ae for arrears op 
annuity. 

In a suit for arrears of annuity by a ike aginst. i hus- 
band, the latter pleaded adultery without specifying particulars. 
The plea was held not proved and the claim decreed.. Ina 
subsequent action for further arrears, a pdea of adultery was 
again raised without giving any specific acts of adultery. Held 
the question was not res judicata unless on enquiry it is found 
the specific acts relied upon are the same as were relied upon 
cn the previous action. The nature of the allegations should 
be gone into before the Court can hold the action is barred by 
res judicata. 


RYALL v. HOARE, (1923) 2 K. B. 447. 

Income Tax__Commission__ Annual profits or gains” — 
If taxable. 

Where a person who guarantees an overdraft in a Bank is 
paid a commission, such amount is assessable to income tax 
under Sch. D, para. 2, Case 6 of the Income Tax Act, 1918, 
though the transaction is only one out of which casual profits 
arose. 

“ Annual profits or gains’’ explained. 


In rE TAYLORS’ Druc Company, (1923) 2 Ch. 174. 

Trade mark__Infringement__Risk of confusion. 

A trade-mark can be refused to be registered on the 
eround that it would create confusion between goods offered for 
sale under a name reading partly like it though no confusion 
had actually arisen at the sale of similar goods sold in the samc 
shop. 





LONG v. GOWLETT, (1923) 2 Ch. 177. 

Res judicata__Estoppel by record Efect. 

A right of way across the lands of a higher riparian-owner 
was claimed as an easement but failed. Held, by reason of 
that decision the defeated party cannot again set up a prescrip- 

ih right, to pass along the land. 

Estoppel by record operates not only in respect of the 
particular relief asked for and not granted, but also in respect 
of the whole right claimed. l 


4 e 
54 THE MADRAS KAN JOURNAL. j » [VOL. XLV 


THOMPSON v. aie (1923) 2 Ch. we 
. Administration _.Transfer Jf funds Effect of. 


The carrying over of funds by means of an order in an 
administrati®n action to a Separate account does not operate as 
e judgment or declaration of right in favour of the ‘persons 
indicated as the owners by the title of that account nòr does it 
conclusively bar thareal owner. 





In RE PARENT Tyre Coy., LTD., (1923) 2 Ch. 222 

Company__M emorandum__Objects__Extension. 

Where the directors of a company resolved by means of a 
rcsolution to alter some clauses in the memo of association so as 
to enable it to carry on a fresh business, the alteration can be 
confirmed by a court of law. 





IN RE GARDNER : Huey v. CUNNINGHAM, (1923) 2 Ch. 
230. 

Will Trust in favour of three Death of one in the life 
time of testator _Effect. 


Where a will created a trust in favour of three specific 
persons, one of whom died in the life time of the testator, no 
intestacy follows as the result of the death, but that portion 
is payable to the legal representatives of the deceased 
beneficiary: | 
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JOTTINGS AND CUTTINGS 


The Judicial Appotntments__Rumour, we know, is a ‘ ly- 
ing jade, ’ but rarely has she been proved to be so untrustworthy 
as the judicial appointments announced ,on the opening day of 
the Term. Sir Ernest Pollock, whose claim to the position 
could hardly have been challenged had he remained Attorney- 
General, has been appointed to succeed the late Lord Sterndale 
as Master of the Rolls, and thus one Common Law occupant 
of the office has been succeeded by another. Sir Ernest Pol- 
lock bears one of the greatest of legal names, and he himself 
has done not a little to add to its lustre. He is but the second 
Master of the Rolls who has been promoted straight from,the 
Bar since Jessel was appointed nearly half a century ago, tthe 
ether having been Lord Alverstone, who; like Jessel himself, 
was a Law Officer when he left the Bar for the Bench. Sir 
Robert Younger, who has been created a Lord of Appeal in 
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ordinary fills the place in the ultimate appellate Court 
which has been allowed o remain vacant since Lorde 
Cave became Lord Chanceflor nearly twelve months 
zgo. His career has been singularly rapid. » Appoint- 
cd a (Chancery judge eight years ago, he has, after 
cnly four years’ service as a Lord Justice, become a judi- 
cial member of the House of Lords, in which his wide know- 
ledge of the law and his large powers of expression will find a 
not inappropriate sphere. So successfully has Sir Charles Sar- 
gant discharged his duties as a Chancery judge--an office he has 
filled for ten years and more-—that his promotion to the Court 
of Appeal has been well earned. With the possession of a 
profound knowledge of Equity principles and practice he has 
combined a gift of caustic humour which will not, it may be hop- 
` cd, forsake him in the serener air of the Appeal Court. The 
appointment of Mr. Tomlin, K. C., as the new Chancery judge 
has been cordially welcomed by the profession. Even as one 
of the foremost advocates at the Chancery Bar he has shown 
that he possesses the judicial temperament, as well as the intel- 
lectual qualities, essential to the successful discharge of judicial 
duties. Law Journal p. 465. 
* 


a: 

The Retirement of Lord Coleridge. Having completed 
his fifteenth year of judicial service, Lord Coleridge has retired 
fromthe Bench. The King’s Bench Division will be distinctly 
the poorer for his loss. If there have been many more learned 
Common Law judges, there have been very few who, in the 
ordinary work of the Division, have shown a more impressive 
dignity, a sounder judgment, or a more conscientious desire to 
ao justice. He has, perhaps, been at his best in conducting an 
Important criminal trial, and his summing-up at the famous 
Dickman murder trial__which is included in the well-known 
' Notable English -Trials ’ series__is a singularly good example 
of the fine diction and masterly arrangement of facts which have 
distinquished so many of his judgments. ‘The whole legal pro- 
fession will sincerely hope that so worthy a bearer of a great 
literary and legal name will have the health and opportunity to 
make a fitting use of the leisure he has earned so well. Pre- 
sumably the only reason why no successor to Mr. Justice Cole- 
r'dge has yet been appointed is that the sanction of Parliament, 
must be obtained btfore the vacancy is filled up. hen, in 
consequence of the heavy arrears in the King’s Bench Courts, 
Parliament passed in 1910 an Act authorising an increase in the 
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number of*puisne King’s Bench judges from fifteen to seventeen, 
tt was provided that whenever awacancy arogt whilst the num- 
ber of such judges was fifteen or upwards, ‘ such vacancy shall 
not be filled unless and until an Address is presented from both 
Houses of Parliament representing that the state -of business 
in the King’s Bench Division requires that such vaeancy shall 
be filled.’ Already the death of Mr. Justice Bray early in the 
present year had reduced the number of puisne King’s Bench 
Judges to sixteen. The place of Mr. Justice Bray has been 
allowed to remain vacant, but it is almost unthinkable that the 
Government will not take the necessary steps immediately Par- 
liament reassembles to fill the further vacancy created by Lord 
Coleridge’s retirement. The state of business in the King’s 
Bench Courts is, it is true, very much better than it was. But 
arrears must inevitably recur if the Bench is undermanned, and 
the appointment of Mr. A. J. Ashton, K. C., as a Commissioner 
cf Assize is sufficient indication that the numerical strength of 
the Division ought not further to be reduced. Lid. 
+ 

Great Legal Families.__The promotion of a Pollock to 
cne of the Highest judicial posts in the country and the retire- 
ment of a Coleridge from the Bench after fifteen years’ distin- 
guished service have not inappropriately recalled the fact that 
{‘ngland has its great legal families not a few. The Pollocks, 
the Stephens, the Coleridges, the Denmans, the Chittys, the 
Mellors__these are the families which stand out, perhaps, most 
prominently in the annals of the English law. To which of 
them is the palm of distinction to be given ? Lord Coleridge 
is the third member of his family who has sat as a Common 
Iaw judge, his father and his grandfather having served on the 
Bench before him. That, so far as judicial distinctions are 
concerned, is an unbeaten record in English legal life. But 
the Stephens, and the Pollocks, in the wider field of legal at- 
tainment, have records that must be hard to beat, though in 
neither have three generations directly in succession produced 
a High Court Judge. The Pollocks, indeed, come very near 
to the Coleridge record. If the new Master of the Rolls is 
not both the grandson and the son of a judge, he is the grand- 
son and the nephew of one. Chief Baron Pollock, in gddi- 
tion to being the father of Sir Ernest Pollock’s father, whd?was 
the Sepior Master of the Supreme Court, was the father of 
Baron Pollock __‘ the last of the Barons’ — and of Sir Edward 
Pollock who has been an Official Referee for a quarter of a 
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century. Then there is Sir Frederick * Pollock, wne of the 
greatest of living jurists. Who, with this outstanding record, 
before them, will challenge the clim of the Pollocks to be fore- 
most in the race of hereditary lawyers ? It is, in any event, 
a remarkable record, in which, as in the records of our other 
1amous legal families, may be found a reflection of the continui- 
tv of English Law. Ibid. 

x . 
¥ OF ‘ 

Masters of the Rolls.__The appointment of Sir Ernest 
Pollock to the Mastership of the Rolls disposes one of the 
most coveted prizes in the legal profession, though for more 
than half a century the post has been shorn of a feature that 
rendered it peculiarly attractive to the political lawyer, namely, 
the eligibility of its occupant to membership of the House of 
Commons. It was this privilege that, on the formation of 
Lord Grey’s Government, made the Rolls the first object of 
Brougham, who would thus have been enabled to enact the 
double role of high judicial functionary and political firebrand. 
But Lord Grey was too wary to establish his ‘ masking and 
pounding’ ally in so powerful and independent a position, and 
Brougham was constrained to content himself with the Chancel- 
lorship, having contemptuously rejected the post of Attorney- 
General. - 

Starting with the nineteenth century, of all the new 
Master's predecessors, perhaps Sir William Grant achieved 
the greatest reputation. Promoted from the Solicitor-General- 
ship in 1801, he presided in the Rolls Court for seventeen 
years, displaying there every great judicial quality. Nor was 
he less eminent in the House of Commons, where he more than 
held his own with even so consummate a debater as 
Charles Fox. From Grant to Plumer, who had previously 
officiated as Attorney-General and Vice-chancellor, was a 
sharp descent. Though undoubtedly erudite, his prolixity was 
a byword, and brought the Court into disrepute, which how- 
ever, Gifford's efficiency soon contrived to dispel. Gifford’s 
premature death made the course clear for Copley, who, with 
eminent judicial capacity, was less conspicuous in his Court 
than in the House of Commons, where he figured in a memora- 
ble encounter with Canning, which, however, did not prevent 
him rom shortly afterwards accepting the Chancellorship in | 
that statesman’s ‘ patth-work’ administration. Copley was 
followed by Leach, promoted from the Vice-Chancellorship, 
who achieved the composite reputation of an unsound judge, 
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a slavish c@urtier, and an absurd man of fashion. Moreover, 
e his treatment of counsel was so oWensive that he was subjected 

to a formal remonstrance fr8m a deputation of the leading 

practitionerg in his Court__happily a unique incident in the re- 

lations of Bench and Bar. He is probably; nowadays, chiefly 

remembered in connection with a mot contrasting his summary 

judgments with Lord Eldon’s notorious hesitancy, the Chancel- 

lor's Court being described as that of Oyer sans terminer and 

the Rolls that of Terminer sans oyer. 

But the demise of Leach brought a very different man on 
the scene, namely, Pepys, the Whig Solicitor-General, a protege 
of Brougham, who later on, with bitter indignation, beheld him 
ascend the Woolsack from which he himself had been irrevo- 
cably ejected. Pepys proved an admirable judge, and restored 
the Court to its proper sphere as an Equity tribunal. Almost 
colourless as a legislator, he devoted himself whole-heartedly 
to his judicial duties, the masterly performance of which was 
rewarded with an earldom, an advancement that occasioned his 
quandam patron fresh pangs of mortification. Bickersteth, 
who on succeeding Pepys was created Lord Langdale, while as 
a judge little inferior to his predecessor, applied himself with 
tireless energy to rescuing the public records from the neglected 
condition into which they had been allowed to fall, thereby 
gaining the title of the ‘ Father of Record Reform.’ Render- 
ing eminent public-service in various other ways, he is also 
memorable for the scathing reply which he gave to a characte- 
ristically “‘ harum-scarum’”’ question of Brougham, who was 
presiding at the Privy Council, on an application for a charter 
by the University of London. “What,” enquired the Chancel- 
lor, ‘is to prevent the University of London from conferring 
degrees without the authority of an Act of Parliament ? ` 
“The universal scorn and contempt of mankind,’ was the un- 
expected answer, not a little to the reckless interrogator’s dis- 
comfiture. i 

Bickersteth, who, by the way, refused the Chancellorship, 
was succeeded by Romilly, Attorney-General in the latter days 
of Lord John Russell’s first Administration. As a ‘ Record 
Reformer’ he was a worthy follower of Langdale, though by 
no means his equal as a judge. He also was later on the reci- 

, pient of a peerage, which has since become an almost invarfable 
appanage to the Mastership of the Rolis. In that respect. 
however, Jessel, the next Master (Promoted from the Solici- 
tor-Generalship), was an exception. But if unadorned with :: 
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coronet, he was ctowned with a judicial reputation onby parallel- 
ed by that of Grant. Durag his tenure of office the Rolls g 
Court acquired a prestige that/appropriately illumined its final 
stage as a separate tribunal, and, by a felicitous chagce, its last 
President was an Equity judge. With him its jurisdiction 
ceased, and it may be noted that after he was appointed the eli- 
gibility of the Master of the Rolls to the House of Commons 
was abolished. 

The subsequent holders of the office while unaffected as 
custodians of the public records, have, in their 
judicial capacity, been merely presidents of the 
Court of Appeal. Of their number Brett 
(Lord Esher) had formerly been Solicitor-General, and Web- 
ster (Lord Alverstone) Attorney-General ; the others had not 
held office as Law Officers, and were mostly unconnected with 
politics. Of what may be described as the new order of Masters 
of the Rolls, four names only stand pre-eminent__those of 
Lord Esher, Lord Lindley (eventually a Lord of Appeal), 
Lord Cozens-Hardy, and Lord Sterndale. With due res- 
pect for the sterling qualities of the other three, the palm must 
be awarded to Lord Lindley, an Equity lawyer of very high dis- 
tinction. 

The present Master of the Rolls enters upon his office with 
a record worthy of a family eminent for its legal attainments, 
and, though there may be some little disappointment at the 
succession not going this time to a Chancery judge, there can be 
little doubt that he will fully maintain its ancient and honourable 
traditions. He has certainly no affinity with the class who 
take per stirpes et non per capita. William Toynbee in The 
Law Journal. 

à 
PEEN 

The Judges and the Executive. ONG without a fitting as- 
sociation with the observations made by the President of th: 
Law Society at Plymouth on the declining regard for law was 
the vigorous protest made by Sir Kingsley Wood, M. P., in his 
paper on “The Judges and the Executive’ against the illegal 
actions of Government Departments in their dealings with pri- 
vate citizens and against the growing method of legislation by 
Order in Council. Fortunately, as Sir Kingsley Wood did not 
fail€o point out, the Judges have set their faces sternly against . 
these encroachments “by the Executive ; but while the | Bench 
have, by their defence of private liberty, served to confirm the 
belief of the ordinary citizen in the supremacy of the law, thé 
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fixecutivefhave, by their readindgs to override the law, strength- 
e ened the spirit of lawlessness Anong a cert#in section of the 
community. No Government can attempt to disregard the law 
without engouraging less responsible bodies to treat it disres- 
pectfully. Nor is Parliament without blame in its studies dis- 
regard of such a time-honoured insttiution as trial by jury. 
Trial by jury is the popular element in our administration of 
justice, and any change which reduces that element tends to im- 
pair the public sense of responsibility for the maintenance of 
the law. Itis well that an experienced lawyer and publicist 
like Sir Kingsley Wood shpuld recognise that trial by jury is 
* essentially a principle of our law,” and that any serious inter- 
fenence with it is likely to prove most mischievous, particularly 
at the present time. Ibid. 
b 
Law in University Education. Lord Justice Atkin said 
thatatthe present moment the first question that 
occurred to one was whether law was worth 
a place at all in any education, because we had recently heard, 
on the authority of the President of the Law Society, that there 
never was a time at which law was regarded with less respect 
than at the present. He was inclined to think that what the 
President had in mind was that mass of unprincipled enactments 
which emanated in bulk, or in the form of statutory orders, re- 
gulations, and bye-laws, from Government departments and 
other authorities, by which the ordinary subject was now con- 
trolled. But he (Lord Justice Atkin) thought it was of great 
importance to the community that the ordinary layman’ should 
be better acquainted with the law than at the moment was the 
case. It was not so much that law was regarded with disres- 
pect as that it was so often regarded with suspicion ; the ordi- 
nary man was apt to look at it either as a dishonest game or 
as a piece of mediaeval magic. That was a very low conception, 
and it appeared to him that it would be desirable, if possible, 
to correct it ; and it would be very well corrected by the intro- 
duction of iw into ordinary education. But the result was 
that the most capable, clear-headed, experienced men of affairs, 
attempt at understanding it, and they flew for refuge to any- 
body who called himself a lawyer, and very often followed his 
.2dvise,-very much as in the old days in savage tribes the hief 
followgd the dictates of his medicine mañ. He thought thar 
was a very low conception of law, and that it would be desira- 
ble, if possible, to correct it. He believed it might very well 
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be corrected by introd i 4 “ ordi i 

y introducing law into the ordinary education. 
He imagined that there could Me no question that law was one of , 
the most practical subjects with Which the mind of the young, 
or, for the matter of that, the old could be occupied. It was 
a subject that met them in every phase of their existence, and 
in every relationship of life, either with the family, the munici- 
pality, or the State. It was essentially a matter which concern- 
ed the man or woman who aspired to take any part in politics. 
He had no hesitation at all in saying that our existing Code of 
law, by that he meant the body of law which was administered 
was sound and good, and, as far as one could see though in 
minor respects it was, no doubt, capable of improvement, it was 
as good and efficient a code of law as it was possible for the 
human mind to devise. It grew up through centuries. It 
had not been laid down at any one moment by the mind of any 
one man, or by the votes of the majority of any one representa- 
tive body. It had adapted itself to the needs of a great 
country that had passed through many vicissitudes, always deve- 
loping. And it had so adapted itself to the needs of com. 
merce in this country that at the present moment it was the one 
commercial law which controlled at least two-thirds of the 
trade of the world. People were very often not aware of the 
extent to which transactions done between two foreign countries, 
owing to different causes, partly owing to transport conducted 
by English vessels, partly to forms of contract which contained 
reference to arbitration in England, and to other causes, an 
cnormous amount of foreign trade was in fact regulated by 
English standards. It was the foundation of our own free 
institutions. There could be no doubt that two of the princt- 
ples upon which British liberty rested were principles which 
were practically as old as the English common law. One was 
that every Minister of the Crown was personally responsi- 
ble in the Courts of law, and had no privilege to protect him 
from anything that he did contrary to the law. The other 
was that great princilpe of the right of habeas corpus, which 
entitled every subject to have explained before a Court of law 
the reason why he was deprived of personal liberty. ‘The law 
was also to an extent which he thought was not always appre- 
ciated, well settled and defined in statutory codes, which, in his 
kon, were very difficult to improve. The whole of the 
law of sale of goods, the law of bills of exchange, the law of” 
marine insurance, and the law of partnership had eaMh been e 
expressed in code, and they included in that way the great bulk 


e that, the law of contract had be 
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of the law affecting ane ey ss platens In addition to 

t greatly developed. It was 
not the subject of statute law.” It had been gradually develop- 
cd by logical minds dealing, no doubt, with problems as they 
presented themselves on concrete facts from time to time, but 
so developed as to constitute at the present moment a logical] 
end coherent systgm which, he considered, was as efficient an 
instrument of education and mental training as were the precise 
principles of geometry or algebra. It was logical and com- 
plete, and was capable of forming one of the most efficient edu- 
cational instruments that one could desire to find. And it ap- 
peared to him that clear, definite, scientific principles, the prin- 
ciples which could be constructed and explained and expounded, 
would form the most admirable basis of a general education. 
It was to be remembered that the law had grown up at a timc 
when there were quite definite standards, very simple standards, 
the standard of truth, and the standard of honesty, and the 
standard of loyalty. If they studied the English law they 
would find the importance that was attached to truth and the 
penalty that was imposed for deviations from truth when peo- 
ple were engaged in transactions that formed the subject of 
legal obligations ; and this, it appeared to him, formed an 
extra reason why law should be encouraged as forming part 
of a general education. ` He thought it would be possible in 
some schools to teach some of the elementary principles of law 
as part of the school education. He rather doubted whether in 
this country it could be so taught as to form a completely satis- 
factory professional qualification. In dealing with universities In 
this connection one must not think merely in terms of the 
London University. It would be necessary to get whole-time 
men as teachers, men who were familiar with practice, and ıt 
would be very difficult to get them because they would be di- 
verted by the richer reward the practice of the Profession could 
offer. And it would be difficult to get part-time teachers, ex- 
cept in some University which was so located that they had the 
opportunity of practising and at the same time teaching the law. 
That was not to say that the principles of law could not be 
taught in a University in such a way as to be of the very greatest 
advantage to the man who intended eventually to practise. If 
the University was going to give vocational teaching tHe1e 


“could be little question that it would be dealing with subjects the 


full range of which was not within the ordinary practical expe- 
rience of those who were being taught. It would be dealing 
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with questions of commerce, fmmercial law, famiby relations, 
and many othe? topics of which the young man or woman at, 
the University stage had not had very much experience, and he 
was inclined to think that such teaching would be better as a 
post-graduate course. He had no doubt that it would be of 
enormous advantage to the man seeking to begin the study of 
law that he should have read thoroughly some other subject 

That it should form part of the teaching in some other faculty 
than that of law was a matter of which there could be verv 
little doubt. He had been quite unable to think how it was 
possible to teach history, English history in particular, with- 
out teaching, at any rate, some of the principles under which 
the English law had grown up, some of the principles of the 
relation of the executive to the judiciary, some of the principles 
of the criminal law, of the functions of judge and jury, and of 
the problems of equity, with the liberty of the subject. He 
apprehended that it was impossible to teach commerce without 
teaching law. He should like the commercial man to have 
a knowledge of the general principles of English law. Some 
of the students of London University would aspire to take a 
part in political or municipal life, and an acquaintance with the 
principles of English law was essential to them, and must bi 
acquired, he should say, for a degree in arts. He was not 
in the least desirous of turning the ordinary layman into a 
lawyer__it would be quite impossible in any general course of 
study to make the student capable of advising upon any prob- 
lem of difficulty that might arise. But he should learn some- 
thing of the principles under which justice is administered. It 
“was quite remarkable how very often, in dealing with problems 
in private life, the principles which were the very essence of the 
administration of justice in the law were forgotten, such as that 
a man should not be condemned without being heard, that he 
should be considered to be innocent until he was proved guilty, 

and that nothing should be circulated which was defamatory of 
a man unless there was reason to know that it was true. It 
was just as well that the layman should understand that he did 
not make a contract unless he and the other man were both 
agreed on all its terms. It was remarkable how few business 
mep acted upon that simple principle. He was speaking well 
within the mark when he said that half the disputes that came, 
before the Courts, cértainly on questions of law before any ap- 
pellate body, were caused by the extra-ordinary inability of 
business men to express themselves in a way which was incapa- 
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ble of mistgke, and the ambles of expression in ordinary 
commercial documents__and in stutes as well, were the most 
“frequent cause of the disputes evhich reached the higher Court. 
le would like the ordinary layman to be educated to some ex- 
tent in some of the ordinary principles which controlled his rela- 
tons with his neighbour, in the management of his property, 
and in the management of himself, and of his motor-car__that 
was to say, the duty*he owed to his neighbour to take reasonable 
care not to cause him injury. There were questions as to the 
elementary rules of evidence which were capable of being made 
fascinating. He suggested that all these matters should be 
made the subject of a course which would be very easily taught 
and understood and, it seemed to him, would have a really 
beneficial effect upon the whole conduct of commercial, social 
and political life. He spoke with a fairly long experience of 
the law. He must say he resented the attacks that were made 
from time to time upon the law as a whole, though he had no 
resentment at all for persons who tried, reasonably and pro- 
perly, to amend it. But as the result of a long experience of 
the law, he was bound to say he had been imbued with a great 
admiration for it, for the clear and logical principles upon 
which it was based, and if he could secure that some of his 
hearers would share the opportunity of studying it and would 
have the great benefit that would accrue from it, he should 
be very grateful for the opportunity which had been afforded 
him of addressing them. The Law Times. 


CONTEMPORARY LEGAL LITERATURE. 


Unlawful Molestation :__Under this head a writer in the- 
Law Quarterly Review for April, 1923 attempts to reduce a 
vexed subject to a few simple rules. He thinks that the 
judgments of Peterson, J. in Hodges v. Webb (1), and of 
Atkins, L. J. in Ware and de Freville v. Motor Trade Asso- 
ciation (2) have shed considerable light upon a mass of autho- 
rities and dicta. The first rule is that so long as one does not 
commit a definite legal wrong against another, one can push 
his freedom of action to such lengths as may be actually harm- 
ful or injurious to another. To procure a breach of an existing 
contract between two persons is an actual specific tort. But 
not so to induce another to refrain from entering into a contifict, 
or to put an end to an existing contract in a lawful manner. 
Thus t6 ask a monthly servant to leave service in the middle of 
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the month is actionable if af servant does leave teervice and 
the master (thee plaintiff) Suffers damage; but to ask the, 
servant to give proper notice ‘and then to quit the master’s 
service, or to ask him not to renew a contract whjch would be 
in his option to renew, is not actionable. The plaintiff's suit 
in the lagter case will fail even if it is shown that the defen- 
dant’s motive was simply to injure the plaintiff, and in getting 
A “ sa. 
the third person to cease his transactions with the plaintiff, the 
defendant was acting with ill-will and maliciously. If what 
the servant did (to continue the example) at the 
stance of the defendant was not illegal, the defen- 
dant’s inducement will not be illegal either. No right inher- 
ing in the plaintiff which has been violated by the person per- 
suaded or by the defendant, no suit can lie against either. 
Allen v. Flood (3) is conclusive that “ an act otherwise lawful, 
though harmful, does not become actionable by being done 
maliciously in the sense of with a bad motive or with intent to 
injure another. ” 

The second rule is that even acts lawful under the above 
head will nevertheless become unlawful if the means whereby 
the interference is carried out are in themselves illegal. The 
use of threats and coercion, however, cannot per se be said to 
be using unlawful means. To threaten means to induce a certain 
result by holding out to another the fear that certain unpleasant 
consequences will ensue if he does not bring about that result. 
In Allen v. Flood (3) what was said virtually comes to this : 
“cease to employ A or I will remove 90 per cent. of your 
workmen from your employment, and ruin your business, at 
any rate temporarily.” If this was not a threat, then there 
is no sense inthe word. As Peterson, J. said in (1920) 2 Ch. 
et p. 88, a mere threat cannot by itself give a cause of action. 
What is threatened must itself be the commission of a civil 
wrong or a crime, if the threat and the harm to the plaintiff 
are to constitute a cause of action. Thus threats to use per- 
sonal violence__whether against person or property, to libel, 
or to with-hold payments legally due to the persons to be in- 
duced to act in a certain manner,__these threats, because of the 
ilegality of the deeds they threaten, bring what would other- 
wise have been a harmless proceeding into the list of actionable 
wrêngs. 

The law is the same where the molestation is not of a 
single individual but of a combination of several persons; except 
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in one imp@rtant particular. Nevera! persons acting in con- 
cert interfere or cause an interferêhce with B, ether by inducing 
an illegal act or by the employment of illegal means, they are 
liable for thẹdamage that ensues. Conversely, if what is done 
would be lawful if done by a single individual, it does npt cease 
to be so by mere force of numbers because many have combined 
to do it. The exception comes in here and this is the third 
rule, viz., that when the combining parttes have been actuated 
by malice, the injury to the plaintiff caused by them becomes 
actionable, though the same acts if committed by a single indi- 
vidual would not have madg him liable however malicious he 
might have been. Malice in this connection means that the 
parties-were impelled to the course they adopted by a single or 
at any rate a predominating desire to injure the plaintiff. If 
they acted, for instance, in the protection of their legitimate 
interests, the suspicion of malice will not attach. In cases of 
combination, therefore, the question of motive not only becomes 
relevant but all important in fixing liability. Atkin, L. J., 
said in (1921) 3 K. B. at p. 84 : “ It appears to me finally 
decided by the majority in the House of Lords in Allen v. 
Flood (3) that an act otherwise lawful is not made unlawful 
by an intention to injure, except in the case of a combination to 
injure ;”” and again, at p. 90-1, “ on the one hand a lawful act 
done by one does not become unlawful if done with an intent to 
injure another, whereas an otherwise lawful act done by two 
or more in combination does become unlawful if done by the 
two or more in combination with intent to injure another. ` 
see also per Lord Parker in (1913) A. C. 781 at 797; in 
the Mogul case, (1892) A. C. 25 at p. 59; the same case 
in the trial Court, 21 Q. B. D. at p. 553. 


[The writer supports his opinionsewith numerous autho- 
rities but space forbids a fuller notice of the article. ] 


. A contributor to the Law Quarterly Review for October, 
1923, writes a note on the same subject, commenting on the 
recent decision in Sorrel v. Smith (1). Russel, J. in this case 
“has eliminated malice from the list of essential ingredients 
for grounding an action of this kind ; combination is enough, 
if the aim and result of such combination is to interfere with a 
man’s right to carry on business as he will and to deal with gich 
people as he thinks fit; damage must he shown, and there 
must, of course, be an absence of justification, and, to constitute 
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such justification, it must be fo that it was ingthe direct 
trade interests ofethe defendarffs to do the act in question. .... 
hae Ga But the really difficiflt and confusing part of the 
judgment is the inclusion of ‘ threats’ as a necessary item, and 
this is a word so very hard to define.” This writer is inclined 
to the view that the test laid down by Atkin, L. J. in Ware and 
de Freville v. Motor Trade Association (2) is far safer and 
more in consonance with the authorities. 

Another contributor to the same Journal is of a similar 
opinion ; and’ he hopes that the point decided by Russel, J. 
in Sorrel v. Smith (1) will once moge find its way to the House 
of Lords. He says flatly that the learned Judge was wrong. 
He thinks that Atkin, L. J. was right in Ware's case (2). 
But in this case, Russel, J. distinctly found that the defendants 
“were not actuated by any spite against the plaintiff or by any 
intention or desire to injure him.” The writer thinks that on 
the facts of the instant case, the learned Judges should have 
held that a sufficient justification did exist. There is nothing 
wrong in attempting to increase your sales by increasing the 
number of sellers, and that is all the defendants did in this case. 


d D A 


BOOK REVIEWS. 


Tur Law or MINors IN BRITISH INDIA Rs. 6. 1922 AND 
THe LAW OF GUARDIANSHIP AND PROCEDURE by P. Rama- 
natha Aiyar, B. A., B. L., Vakil, Trichinopoly, Rs. 6. 1923. 

The standard treatise on the subject having special refer- 
ence to the ' Indian law is, of course, that of Sir Ernest 
Trevelyan. While the leading principles on the law of Hindu 
Minors have been fully dealt with citing the more important 
cases decided by the Indian High Courts and appearing in the 
authorised reports, he thas as a rule omitted reference to the 
numerous decisions reported in the non-official journals. 
Though this method of treatment may have its advantages 
from the point of view of a treatise on the subject, it undoubt- 
edly gives room for the publication of a work discussing the 
questions in fuller detail and giving references to all the deci- 
ded cases reported in the Official and non-Official reports of all 
the superior Courts including the Judicial Commissioners’ 
Cots and the Chief Courts. This want has been satisfied 
‘by the publication af the works under review written by ane 
author whose name is familiar to all lawyers in this ceuntry. 


I. (1923) 2 Ch, 32. f 2, (1941) 3 K By 4b 
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Mr. Rangnatha Aiyar is wel\nown for the careful and ex- 
haustive research in the law or®the subjectseon which he has 
written. These volumes fufly maintain the high levél of use- 
fulness whch the profession has learnt to associate with his 
name. The book on Minors deals with all aspects of the 
rights and liabilities of minors. The companion work on the 
Law of Guardianship and Procedure deals with the allied sub- 
jects in all their fullness. We have gone carefully through 
some portions of the works and we do not find any case of 
use omitted. The appendices to the Law of Guardianship 
covering nearly 200 pages, giving all the imperial and local 
Acts with footnotes of cases are likely to be of especial value 
to all lawyers and judges. With such decided advantages, we 
have no doubt that these books will find a place in the libraries 
of the members of the bench and the bar. 


CONFESSIONS AND EVIDENCE OF ACCOMPLICES bv. P. N. 
Chaudhuri, 3rd Edition, 1923. M. C. Sarkar and Sons, Calcutta : 
Rs. 10. 

We are in receipt of the 3rd edition of the above work on 
Confessions and Evidence of Accomplices. These subjects are 
of every day interest to lawyers having to do with criminal 
cases, the magistracy and the judiciary ; and a work which col- 
lects the whole law on the subject with reference to the English 
and the Indian decisions is therefore bound to be of very great 
assistance in their daily work. ‘The author has dealt with the 
Jaw as affected by the Code of Criminal Procedure Amendment 
Act of 1923. The case-law has been brought up to May, 
1923. We have every reason to believe that this edition deal- 
ing with the law and procedure of Confessions and Accomplice 
Evidence will be very popular with the profession especially as 
it has been thoroughly revised and brought up to date. 


SALES IN EXECUTION PRINCIPLES AND PRACTICE by M. 
swaminatha Aiyar, Vakil, High Court, Second Edition, 1923. 
Rs. 5. i 

We had occasion to review the first edition of this work 
in our pages. This edition is a great improvement on its 
predecessor and is bound to receive an even greater measure of 
recognition from the profession. The treatment of the inci- 
dents of sales under Rent Laws with special reference to Behgal 


*and-Madras will be found of great uses The introduction 


which gives the English and the foreign laws of Execution will 
undoubtedly enhance the value of the work. 
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THE ‘INDIAN BAR’ PROPOSAL. 


The discussion of this question in its present form may 
be said to have commenced with the resolution moved by Mun- 
shi [swar Saran in the Legislative Assembly in February 1921, 
recommending legislation “ with a view to create an Indian bar 
so as to remove all distinctions enforced by statute or by prac- 
tice between barristers and vakils.’ As finally adopted, the 
1csolution merely recommended the eliciting of opinion from all 
quarters before undertaking legislation in the proposed direc- 
tion. The present committee is in a sense the outcome of that 
discussion. 

A perusal of some of the speeches delivered during that 
debate will help to bring out some of the points which those who 
advocate the change have in view as well as certain considera- 
tions which seem to weigh with those who are opposed to any 
change. The mover of the resolution naturally laid emphasis 
upon the removal of the distinctions now obtaining between bar- 
risters and vakils ; but he also advocated the constituting of a 
recognised body consisting exclusively of lawyers in India to 
provide for legal education, to exercise disciplinary control over 
the bar and to deal with all other matters relating to the pro- 
fession. Among the reasons advanced in opposition to the resolu- 
tion, some merely insisted on the maintenance of vested interests 
to the absolute exclusion of all change. Mr. Bryant (whose 
speech may be taken as typical of this attitude) urged that if 
barristers and vakils are to be placed on the same footing,‘ the 
bar will lose the privilege which it enjoys of filling one-third of 
the vacancies that arise in the High Court’ and he thought that 
this would be ‘ a blow at the very root of the British connection 
with India on the judicial side.’ From this it is refreshing to 
tuln to the speech of Mr. Norton who (though he was careful 
enough to say that he was speaking only for himself) we ven- 
ture to hope, represents the attitude of many an honourable 
Englishman with a genuine interest in India. | He began by, 
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asserting thie "the distinctions b&ween the barrister and the 
“wakil should cease ’ and he also,sympathised with the desire of 
the legal profession in India to have the training and control of 
the members @f the bar in their own hands. But like a true 
friend he sounded a caution against any steps calculated to de- 
bar the entrance of English Barristers into the profession in 
this country. Mos Indians will agree with him not merely 
in his appreciation of the services rendered in the past by Eng- 
lishmen to the cause of the legal profession in this country but 
also in his view of the advantages of a preliminary training in 
the freer atmosphere of England before a person is called to 
the bar. On this point, the prevalent Indian opinion was right- 
ly expressed’by the then law member who agreed that it would 
be a misfortune if the result of the proposed change was the 
exclusion of the members of the English bar from the Indian 
Courts. But as Mr. Norton rightly pointed out the barrister 
in India must be prepared to succeed by his own merits and we 
hope no Englishman worth his salt will press for the perpetua- 
tion of the distinction between barristers and vakils merely be- 
cause in that way a few posts on the High Court bench can be 
secured to barristers. The legal profession in India 
has long been insisting on the abolition of all 
statutory réservations of judicial appointments in 
favour of particular classes and the recognition 
(by way of at least a convention) that all appointments to the 
bench should be made from the bat and that, only on the ground 
of merit. It will be worse than unfortunate if the course of 
the present discussion should be marred by considerations of 
sectional interest in the matter of official preferment. 

The other objection adverted to by Mr. Bryant raises a 
large question viz., whether the control of the legal profession 
should be left in its own hands. His appeal in this connection 
to the principle that no man should be a Judge in his own cause 
is obviously mistaken, but there can be little 
doubt that it substantially represents the view of many laymen. 
The course of events in recent years compels one to think that in 
more than one quarter in this country, there is scarcely likely 
to be anything like full sympathy’ with this aspiration of 
the bar and we are not sure whether it may not be expedient 
gat any rate for the present) to put forward a modified pfo- 
posal oy the subject of disciplinary control. ° 

We are sincerely sorry to contemplate the possibility of any 
strong cleavage of opinion amongst Indians themselves on the 
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question of Barristers versus fakils. If the legal brofession is 
(as in theory it*is assumed to be) a truly competitive profession 
where success is founded on merit, it is dificult to believe that 
success will depend upon the perpetuation of cla% interests or 
sectional conflicts. | We can quite understand a desire in some 
quartersthat the interests of those now in the profession should 
be safeguarded from any possible prejudige on account of the 
proposed change and we shall welcome any limited proposals 
made with a view to secure this end. But we hope that with 
such safe-guards, all Indians will realise that the best interests 
of the profession require its unifieation. The points of differ- 
cence are in many respects trivial and some of them, like the 
right of pre-audience, the privilege .of appearing without a 
Vakalat etc., are already undergoing changes in the direction 
of uniformity. The one distinction which may be said to have 
material value is that relating to the right of audience on the 
original side of the High Court ; and we trust that the experi- 
ence in Madras will convince even’ pessimistic minds that no 
serious or disastrous consequences. will arise even in this respect 
irom the abolition of the distinction. 


Intimately connected with this topic there remains .the 
question of the need for the system of dua] agency. Here again, 
it ought to be made clear that nothing in the proposed changes 
will adversely atfect the privileges or emoluments of those 
who have up to this day been enrolled as attorneys or solicitors. 
But, there can, we think, be little doubt that in the long run the 
dual agency is unnecessary in, if not unsuited to, this country. 
The two sides of this question have been frequently and fully 
discussed in England and in America as also in the Colonies. 
Lven in England, where the dual system has all along been in 
vogue, there is a decent volume of opinion in favour of its 
abolition. For a dispassionate examination of the pros and 
cons of the subject, we cannot do better than refer to the dis- 
cussion in the concluding portion of the chapter on the Amert- 
can Bar in Viscount Bryce’s book on The American Common- 
Wealth (Vol. II Chapter 104). The experience of the vakil 
class as well as that of barristers themselves in those parts of 
the country where they are permitted to deal directly with cli- 
‘ents, may well be relied on as establishing that the dual system 
- as not indispensable either in the interests of the profession or 
in the larger interests of the community. And this view seems to 
receive confirmation from the experience of the bar in America 
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and in such@f the Colonies as me not adopted the dual agen- 
«y system. In practice however the division df functions will 
be found to establish itself almost automatically and the absence 
of a hard afd fast-line of demarcation seems on the whole 
preferable. . 

Three important legal incidents are in Englislr practice 
associated with the Dasis on which the dual system there rests. 
‘The first is that the barrister (unlike the solicitor) is not 
regarded as an officer of the Court. ‘This in a measure is the 
result and in another sense the reason of the rule which vests 
in the Inns of Court the righteof admission of as well as the dis- 
ciplinary control over barristers. The second is that the bar- 
rister is not an agent of the client and therefore not liable to be 
sued for negligence, incapacity, etc. The third (which isa 
corrollary of the second) denies to the barrister the right of 
suing the client for remuneration. As to the first, it may be 
pointed out that even under the existing system in this country 
the English theory has been departed from in so far as under 
the Letters Patent, the right to enrol as well as the power of 
control is even in the case of barristers vested in the High 
Courts. The Vakil has from the early days of the British 
administration been looked upon as an officer of the Court, even 
to the extent of being held (at one time) punishable for absence’ 
without notice to the Court (see Madras Reg. 14 of 1816) 
while the analogy of his position under the Muhamadan law 
has led to his being regarded as an agent of the client so as to 
involve the recognition of rights of action between them. If 
vakils and barristers are to be placed on the same footing, it 
must be determined whether any and if so which of these inci- 
dents should be recognised. 

In so far as the future lawyer is to be permitted to act on 
behalf of the client, it is inevitable that he should be entrusted 
with funds for the conduct of the case and it is only fair that 
he should be put under a liability to account therefor to the 
chent. If one is prepared to go so far, there is no reason 
in principle why a right of action on both sides should not be 
recognised. If the right to admit to the bar as well as the 
power of control over its members is to be taken away from 
the Court and vested in an independent body, the theory that 
dic is an ‘offcer of the Court’ won’t hold good of the future 
lawyer except in a very general if not indefinite sense. 

It must however be pointed out that for the realisation of 
the ideal of a unified Indian Bar, it will not suffice merely to 
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abolish the distinction between Barristers and Vakil. The 
proposals to be made must als be calculated to secure at least 
in course of time the displacement of the several grades of 
practitioners (now existing) by a single homogenapus group. 
Whatever, the need or the justification may have been in the days 
when highey legal education was in its infancy, for the creation 
cı recognition of different grades of pleaders, muktears, etc., 
such necessity has now almost ceased and there will be little 
diffculty in securing even in the remotest mofussil stations the 
services of men who have received the best legal education. 
All artificial distinction between thosg practising in the mofussil 
and those in the metropolis or between those practising before 
different grades or kinds of Courts should be done away with 
and the whole body should be placed on the same footing, sub- 
ject to the control of the same authority. It may not also be 
tvo much to hope that all parochial or provincial prejudices will 
slowly die out anda practitioner enrolled in one province 
will (at any rate in theory) find no obstacle or opposition to his 
appearing before the High Court of another 
province. Even under the Act of 1879, a practi- 
tioner enrolled in one High Court can appear 
before any mofussil Court in any part of British India. As 
a matter of courtesy the High Courts are no doubt given the 
power to grant or refuse permission in such cases, so far as ap- 
pearance before them is concerned. The occasions when the 
question will arise are in all probability likely to be few and far 
between and it will be in the best interests that no petty conside- 
rations should be allowed to restrict the freedom of such inter- 
provincial relationship. 

Should it be decided to vest the control of the legal pro- 
fession in an independent body, it will be in the fitness of things 
that that body should also be placed in charge of legal educa- 
tion and be entrusted with the privilege of regulating admis- 
sion to the bar. The question has not infrequently been dis- 
cussed whether legal education is properly within the sphere of 
the University or can be left to a professional body. Once it 
is recognised that only a graduate of a University can be per- 
mitted to attend a course of legal education with a view to join 
the bar, there is little reason for insisting upon the further 
association of the University with what may for convenience be 
termed the technical side of legal education. We may invite 
attention in this connection to a recent speech of 
Lord Justice Atkin (reported in the Law Times, and 
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extractedgin the Madras Law\foural, Vol. 45, .p. 90) -and 
to two papers entitled ‘ Legal Education : Acadamic and Pro- 
fessional ’ in 29 Law Quartefly Review, pp. 406, 412. While 
there is mych to be said in favour of the view that-legal educa- 
tion must be made part of the general education of every citizen 
and in -that sense part of.a University culture, sugh a course 
must of necessity_be restricted to a study of general principles. 

To correspond to the conception of an “ Indian Bar’ the 
controlling body must properly be an All-India organisation 
and this is also necessary to ensure uniformity in the standard 
ot legal education and of professional conduct. But in view 
of the area involved, it will be convenient to found the organisa- 
tion on the basis of provincial councils with a provision for a 
central committee composed of members elected from the 
provincial bodies: While.the theory of vesting the control in 
the Judges as such need not be continued, it will be desirable 
tc have on these bodies a judicial element also__in the capacity 
of lawyers (just as Judges are found among the Benchers 
an England). And, if as may be hoped, a stage is reached 
when all Judges in the country will be drawn from the ‘ Indian 
‘Bar,’ none can deny to them a right to take part in the councils 
controlling it. 

As to the constitution al the. Previngal Bar Councils, it 
goes without saying. that they must truly represent the bar of 
the whole- province. -The number of its members may. vary 
according to. the size of the province. Taking the Madras 
Presidency for instance, about 20. will be reasonable and of this 
about 8 may be elected by those practising in the City of 
Madras and the remaining 12 by those practising in the mofus- 
sil (from among themselves) the.mofussil being divided for this 
purpose into convenient circles. It is a matter for considera- 
tion whether (for the present at any. rate) the Council may not 
include say 2 or 3 persons nominated by the High Court (from 
the bar). The power of ‘dealing with cases of alleged profes- 
sional misconduct can be conveniently exercised only by a smaller 
body__.say of five members ; three of these may be selected 
for the time being from the Bar Council and the other two may 
be Judges of the High Court (preferably persons who have 
themselves been members of the Indian Bar, before their ele- 
vation.to the Bench). It would be desirable to provide that 
from the decisions of this smaller Committee an appeal shall 
lie to the All-India or Central Committee, either at the instance 
of the practitioner affected or at the instance of the leader of 
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the Bar (presumbaly the Advoghte-General) wheneper he is 
satished that a quéstion of principle is involved. In all other 
matters, the Central Committee can preferably act only as an 
advisory or consultative body. It seems neither ne&essary nor 
desirable to go below the Provincial Councils and create Dis- 
trict Councils as statutory bodies. To entrust them with any- 
thing beyond routine matters will entail sacrifce of uniformity 
of standards. In every District Centre there will probably 
he a Bar Association and it will be sufficient for all practical 
purposes to recognise its president or secretary as the accredited 
representative of the local Bar, in all communications between 
the Provincial Council and the local Bar. 





MADRAS HIGH COURT. 
APPELLATE SIDE RULEs. 


The High Court has made the following amendments 
of the Appellate Side Rules, 1905, and publishes them for the 
information of the Public. They shall come into force im- 
mediately :— 


1. In Rule 1, sub-rule (3) clause (b) 
Omit the words ‘ or an appellate ’ 
2. In Rule 1, sub-rule (3) clause (d) 
Omit the words “from an appellate decree or” 
3. In Rule 1, sub-rule (3) 
Add‘ (e) from a decree of the City Civil Court’ and 
‘(f) from an appellate decree or order excepting 
when such appeal is posted for admission under rule 
11 of Order XLI, Civil Procedure Code.’ 
Transfer Rule 2 (4) (b) to Rule 1 as Rule (1) (A) 
Renumber Rule 2 (4) (c) as Rule2 (4) (b) 
Alter Rule 2 (4) (d) to ‘ for the issue of a writ of 
habeas corpus’ and renumber as Rule 2 (4) (c). 
7. Cancel Rule 2 (4) (e) and (f) 
8. Transfer Rule 2 (4) (g) to Ruler as Rule I (1) (4). 
9. In Rule 7 for ‘and if from the judgment of one 
Judge, etc., > to the end of the rule substitute ‘ and if 
from the judgment of a single Judge or from the 
judgment of one Judge of a Bench of two Judges, it 
shall be heard by a Court consisting of at least two 
Judges other than the Judge or Judges, who heard 
the appeal or matter. 
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UNIFICATION OF THE INDIAN BAR.* ` 


` Before attempting to answer the various questions suggest- 
«l by the Committee, I will first ¢ddress myself to the main 
question as to the character and functions of the Bar that is to 
be constituted either on a provincial or on an All-India basis, 
as in my view the consideration of every other question depends 
upon this main issue. 

Is the Bar to be constituted on the eee of the dual 
agency as it obtains in England ‘at the present day or on the 
principle of non-differentiation of professional functions ? 

“ In dealing with this subject the one thing which must form 
the keynote of any reorganisation of the profession in this 
country is the history and the present working of the profession 
in a particular province and not any apriori reasoning as to the 
merits of a particular system in the abstract. 

The main test of the efficiency of a system is the success 
which it has achieved in the past under the peculiar conditions 
of the country though in any reform that is to be attempted we 
have to seek light from and draw upon the experience of other 
ccuntriés. No useful purpose is likely to be served by dealing 
with the arguments for and against the dual system. On the 
one hand it has been urged that the dual system contributes to 
cficiency as the result of a division of labour, that it brings in- 
to existence a band of specialists, that the Advocate who is not 
in touch with the client and has not been collecting materials 
ior a case is likely to bring to bear a freshness of outlook in the 
conduct of a case, that it at least makes one section of the pro- 
fession clean,’ that it imparts a dignity and prestige to the Ad- 
vocate because of his non-identification with the client owing to 
the interposition of a professional gentleman between himself 
and the-client. On the other hand it has been urged with equal 
force that the virtues*claimed for the dual agency system are 


“Memoran/lum submitted by Mr, A. Krishnaswamij Aiyar Vakil, High: Court 
to the Indian Bar Committee. ny 
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imaginary, that it is purely a NG accident in England, that 
in the early stages of a mans profession it i8 impossible to de- 
marcate the professional functions, that there is no necessary in- 
congruity “and antagonism between the pleading and acting 
functions, that advocacy is the best school of law, that the aver- 
age practitioner under the single agency system has # good work- 
ing all round knawwledge and is better than either the Barrister 
or Solicitor of the dual agency system, that there is no high 
principle involved in compelling a young man to make a choice 
when he enters the profession and closing the door against all 
honourable ambition and putting an embargo upon the full play 
of talent in the case of one set of practitioners, that the dual 
agency strikes at the fundamental pringple of the administra- 
tion of justice in making litigation so expensive as to act as a 
deterrent to the poor man in asserting his just rights. 


At any rate it cannot be said that there is anything sacred 
or inviolable in the dual agency system when we find that that 
is not the system obtaining in the great continent of America, in 
the Colonies and in most of the Courts in this country. Vis- 
count Bryce bears testimony to the fact that in spite of the non- 
existence of the dual agency in America, the profession as a 
whole has “ stood ona level with the profession taken 
as a whole in England and that the bar in America has reached 
a power and social consideration relatively greater than the 
Bar ever held on the eastern side of the Atlantic.” In recount- 
ing the advantages of the single agency system in the light of 
American experience, he points out “that the average city 
practitioner in America is a much better lawyer than the aver- 
age Barrister or Solicitor. The single agency system affords a 
far better prospect of speedy emplqyment than the beginner 
who is not strongly backed can look for to in England.” He 
says that “ according to the universal witness of laymen and 
lawyers, no man who combines fair talent with reasonable iñ- 
dustry fails to earn a competence within six or seven years of 
lus carreer and to have an opportunity of showing whether he 
has in him the makings of something great. The gain to the 
client is still clearer and even those very few American counsel 
who say that for their own sake they would prefer the English 
plan admit that the litigant is more expeditiously and effectively 
served where he has but one person té look to and deal with 
throughout. © It does not suit him, say the Americans, to be 
lathered in one shop and shaved in another,” 
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”Ewven in England in recen T there has beep a sharp 


difference of opthion though it must be admitted that the » 


volume of opinion in favour of the total abolition of the exist- 
ing system is not quite strong as yet. It.1s somewhat note- 
worthy that such an eminent authority as Sir Edward Clarke, 
was in favour of the fusion of functions. A section of Solici- 
iors and a section of the junior Bar have alsogbeen in favour of 
the single agency system, as practice tends under the dual agen- 
cy system to drift into the hands of a few practitioners who are 
influentially connected or who are related to Solicitors. The 
late Mr. Benjamin, who was acquainted both with the English 
and American systems was of opinion that for countries not 
having a historic bar, it would be difficult to maintain the sepa- 
ration which exists in England. 7 3 

Now with regard to the Indian Bar inasmuch as I am not 
acquainted with the details of the conditions in the mofussil in 
other provinces, I propose to deal with our own province. The 
most important litigation in this Presidency is from the mofus- 
si! as will be borne out from the number of appeals that go up 
to the Privy Council every year, and there is no dual agency or 
anything like that in the mofussil. On the appellate side of 
the High Court wherein most complicated questions are discuss- 
ed and important causes decided there is no dual agency. In 
the Original Side the Vakil both acts and pleads. In import- 
ant causes it may be a senior practitioner is associated with « 
junior practitioner or it may be that he utilises the services of a 
junior practitioner in the work of preparation. But the ques- 
tion isnot whether in the case of a very. busy practitioner a 
junior is also associated with him but whether the junior if he 
does the junior Counsel’s and Solicitor’s work in certain cases 
does not also do in certain causes what may be called an Advo- 
cate’s work of arguing cases and of examining: witnesses. [Í 
know of a number of young men who are doing the preparation, 
the instructing work as well as what I might call the pucca .Ad- 
vocate’s work of conducting and arguing cases and to their cre- 
dit it must be said that they do the one kind of work quite as efh- 
ciently as the other kind of work. The Barrister, though in law, 
is entitled to be instructed directly by the client, is as a matter of 
fact and practice instructed by the Attorney on the Original 
side and appears only when so instructed. But as, itis his 
position in this Presidency is an anomalous one. On the Ap- 
pellate Side he both acts and pleads and deals directly with the 
clients. In the Criminal Sessions, in the Magistrate’s Courts 
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and in thg Courts in the mofi i] there is nothing to distinguish 
a barrister from a Vakil in regard to the fuħctions discharged 
by him. 

It is dnteresting to note that in the days of the Sudder 
Court whose jurisdiction has been inherited by the» appellate 
side of the High Court, the Barristers and the Atterneys were 
allowed.to practige in the Sudder Court not in their capacity 
as Barristers and Attorneys but by being enrolled as Vakils. In 
Sir Charles Wood’s despatch accompanying the first Charter of 
the High Court it was explained that the Advocate and 
‘Attorney of the Supreme Court were ex-officio Vakils of the 
Sudder Court and there was nothing in the Charter to prevent 
the admission of Advocates and Attorneys to be also Vakils of 
’ the High Court, should the Judges consider such a course to 
be expedient. 

- That is the system as it obtains today in this Presidency. 
Now what about its efficiency and soundness ? The achieve- 
ment of the Bar within a brief period of 60 or 70 years speaks 
for itself. On the Appellate Side the Vakil holds a pre-eminent 
position today. The towering personalities of the last genera- 
tion of lawyers are such as to do honour to the profession in 
any country. A Bar which has produced a Bhashyam Aiyan- 
gar, a Subramania Atyar, a Krishnaswami Aiyar, a Sundara 
Aiyar and a Sankaran Nair may certainly be proud. of its 
achievements. They were not merely ‘ hair-splitting Appel- 
late Side lawyers’ but they were men who conducted the 
heaviest original litigation in this Presidency with credit and 
distinction to themselves and to the profession and. they were 
the products not of a system of dual agency but of the single 
agency system. 

On the Original Side the Vakil holds a dominant position 
to-day and it has never been suggested that he does not conduct 
his cases with equal ability as his Barrister brother who: con- 
ducts his causes through the inter-position of a. professional 
gentleman. Nor has anything been suggested against the in- 
tegrity, the prestige and dignity of the Vakil Bar as a whole. 
The Hon’ble Mr. Justice Coutts Trotter with his intimate ac- 
quaintance of the English and the Indian Bar has on more 
than one occasion expressed his generous appreciation of ene 
Indian Bar... 

There has been no complaint on the part of the feo 
public that their work was not properly attended to or that 
justice suffered by reason of the fusion of functions. On the 
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other hand if the voice of the flitigant public is to bẹ any factor 
at all, I am alfnost certain that the litigant public would pros 
test against the dual agency especially having #egard to the 
enormous costs which that system would entail in A poor country 
like this. There has been no agitation from within the ranks 
of the pwofession in the Presidency that the profession must be 
re-organised on the basis of a dual agency in the interests of 
eficiency or otherwise. In the light of the considerations 

above set forth after giving my best attention to the subject I 
am decidedly against the reconstitution of the Bar on the basis 
cf a dual agency. And the reasons among other reasons al- 
ready indicated on which my conclusion is based are as 
follows -— | 

1. Any re-organisation must be on the basis of the exist- 
ing system and the existing system is predominantly the single 
agency system if I may be permitted to use that expression. 
The introduction of the dual agency system in the mofussil or in 
the Appellate Side of the High Court is impracticable and in 
my judgment -unthinkable under existing conditions. The 
litigant public long accustomed to instruct the pleader directly 
cannot easily reconcile themselves to instructing through an 
uitermediary. 

_ 2, There is no point in crystallising the dual agency on 
the Original Side of the High Court which is after all a very 
small portion of the machinery, for the administration of justice 
in the Presidency. I do not know if the exponents of the 
dual system on the Original Side of the High Court mean to 
suggest that the Advocate is to appear instructed by an inter- 
mediary in every Court or that he is to be fettered by the prin- 
ciple of dual agency only on the Original Side and is to be at 
liberty both to plead and act on the Appellate Side of the High 
Court and in other Courts. I do not think the latter course 
can be seriously suggested by any advocate of the dual system. 
If the unification of the Bar is the dominant principle underly- 
ing the re-organisation scheme, that object is not likely to be 
achieved by making the Advocate a kind of chameleon changing 
his colour according to the Court in which he appears. If the 
merit of the dual system be ‘ keeping a particular section of the 
profession clean ° that object is not likely to be attained by per- 
mitting the Advocate to deal directly with the clients in other 
Courts. than on thé Original Side of the High Court. 

_3. This is not a commercial country and there is not very 
much -scope for a purely solicitor’s work and the young man 
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who starts þis life as a Solicitor is not likely to get any business 
of the kind which his brother.in England might tet. 

4. On} of the chief problems which the profession 1s 
confronted wath at the present day is the problem of there not 
being enough of employment for young practitioners_ethough 
us yet we are not confronted with the problem of the ‘ perpetual 
devil.’ That evil gs likely to be accentuated under the dual 
system. Ás it is from my experience of the Bar in Madras 
I can say that a young man with a certain amount of industry 
and average ability is able to make a living early enough in his 
professional career. ‘ 

5. The average practitioner under the single agency 
system is more efhcient than the average representative of 
either branch of the profession under the dual system. 

6. The single agency system gives the fullest scope for 
the free expression and development of one’s talent. The 
liberty to act and plead does not preclude a voluntary division 
of labour and adjustment of work according to one’s aptitude. 

7. Litigation is more expensive under the dual system 
than under the singie system. A poor client is not likely to 
feel gratified when he is told that as a result of the re-organisa- 
tion of the profession, for his future Civil Revision Petitions 
and Second Appeals, he must approach the Advocate through 
an intermediary. From my experience on the Appellate Side 
I can confidently say that there is very little scope for a purely 
Solicitor’s work and the absence of gentlemen solely devoting 
themselves to preparation work has in no way detracted from 
the efficient conduct of the causes on the Appellate Side. 

8. While I am against re-organisation on a dual basis I 
am not against a general re-adjustment of the profession as a 
whole. There are anomalies in the prafession which have to 
be removed if the Bar is to occupy an even more useful and 
honourable position in soceity than it is doing at present. The 
existence of different grades of practitioners doing same or 
similar work within the City and outside and the necessary 
clashing of interest is not conducive to the creation of a real 
‘ espirit de corps’ in the profession. The High Court Vakil 
at the top of the profession is classed as a junior to a new 
fledged member of the Bar from England though both exercise 
the same kind of functions on the Appellate Side and in the 
mofussil, and he rightly feels it a grievance. When at the 
bar he is entitled in this Presidency to appear on the Original 
side, on the Appellate Side, in Insolvency Appeals, but not 
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before the Judge exercising Original Jurisdiction in, Insolvency. 

As a Judge he*is entitled to sit, and dispose of cases in Insol, 
vency. Again the Vakil is required to file a a in token 
of his authority from the client whereas a Vakalat is dispensed 
with inthe case of a Barrister, even on the Appellate Side. On 
the Origenal Side the Barrister feels it a handicap to be com- 
pelled to be instructed by an intermediary whereas the Vakil 
is at liberty to plead and act. 

In my view these andmalies could be easily removed, the 
profession strengthened and the unification secured by the Bar 
being reconstituted on the basis of the single agency system. 
A reconstitution on single agency basis has the great merit of 
being on a line with the prevailing system. I do not.see any 
insuperable difficulty in the way of such a re-organisation. You 
have only to permit the Barrister and the Advocate on the 
Original Side to plead and act, and to abolish the distinction 
between a Pleader in the mofussil and a High Court Vakil. 
The Second Grade Pleadership Examination has already been 
done away with. A person is not admitted to the Pleadership 
Class unless he is a graduate any more than for the B. L. Class. 
The Pleadership Examination is nearly of the same standard 
as the B. L., and therefore no hardship is likely to be felt by 
abolishing the Pleadership and-by requiring a uniform standard 
in the case of all practitioners. The litigation in the mofussil 
is of equal complexity with that in the Presidency Town and it 
is but right that the same set of practitioners should minister 
to the needs of the litigant in both places. 

I would therefore suggest the reconstitution of the Bar on 
a single agency system and for the present on a provincial basis. 
A Bar Council may be constituted for the whole of the Presi- 
dency with representatives both from the mofussil and the Pre- 
sidency Town. ‘The right to call to the Bar may be vested in 
the Bar Council. A member of the English Bar will have to 
be admitted to the Provincial Bar just like any other. I would 
leave it to the Bar Council that may be constituted for the 
Presidency to impose and regulate the tests for being called to 
the Bar. The Bar Council may proceed on the University 
I aw Examination basis and may accept the B. L. Degree 
Examination in addition a training in a Lawyer’s Chamber for 
sometime as affording the necessary qualification for admission 
to the Bar. The standard of legal education in this Presi- 
dency is as high as in England if not higher. But 
I would not crystallise its direction for the 
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future. Ig course of time there need be nothing to preclude 
dhem from having a Bar Examjnation leaving it*for the Univer- 
sity to devot’ its attention to the academic side of law. | 
would also eXpect the Bar Council tó freely admit the members 
cf the English Bar: The question as to what conditions they 
would impose on a member called to the English Bareas a‘pre- 
1equisite to his beigg admitted to the Provincial Bar with a 
view to secure the efficient conduct of causes in Indian Courts 
is'a matter of minor detail which I would leave to the Bar 
Council to decide. -I would also advocate the disciplinary 
jurisdiction over the members of the profession being vested in 
the Bar Council, a Committee of the Bar Council being consti- 
tuted judges for the purpose. J see no objection to two 
judges who are also members of the Provincial or Indian Bar 
being members of the committee. Such a tomposité committee 
would obviate the necessity of an appeal to the High Court. 
Otherwise an appeal will have to be provided for to the Court 
o1 to the Central Bar Council referred to below. 

Though I am for the organisation of the Bar on a single 
agency basis, I am not against the idea of certain senior‘practi- 
tioners, if they chose at a particular stage in their career, volun- 
tirily imposing upon themselves the disability of not appearing 
without a junior and the Bar Council and the Court recognising 
their status in some way though they would and ought to con- 
tinue to be members of the same Bar. In other words they 
would be something like the K. Cs. in England. 

For the present I am not in favour of an All-India Bar 
with the right to call for the Bar being vested in a Central 
Council, having regard to the different and varying conditions 
in the several provinces. At the same time I am in favour of 
the privilege of appearing in other Higle Courts being confer- 
red on a member of the provincial Bar as such or as a matter of 
inter-provincial Bar comity, a member of one provincial Bar 
being admitted to another provincial Bar. A Central Bar 
Council may be constituted merely as a kind of consultative and 
advisory body as also to secure and promote inter-provincial 
Bar relations. 

If the Bar is constituted on idie single agency basis one has 
necessarily to concede rights of action to the client as against 
fhe professional gentleman and the professional gentleman 
must have a corresponding right of action as against the chent 
for fees. 
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Since’ submitting my Memorandum I noticed that a point 
was attempted tô be made by some members of the Committee » 
about conveyancing being an art and about the necefi of there 
being a specially trained agency to minister to the heeds of the 
public im regard to that matter. If I may say so, the whole 
of this diseussion proceeds on a misapprehension. 


In the mofussil and even in the City® of Madras to a 
large extent the ordinary conveyancing is all done in the 
vernaculars. Ordinary transactions with which people are ge- 
nerally concerned are sale, mortgage, gift, exchange, partition, 
partnership agreements and agency. The Forms in regard to 
all these transactions have been standardised in the vernaculars 
and have become the ordinary equipment of a village Karnam 
or draftsman. It is noteworthy that such an important and in- 
fluential commercial community as the Chetty community with 
their transactions extending to the whole of Burma, French 
Cochin-China, Straits Settlements and South Afri- 
ca seldom have recourse to strict professional 
conveyancing though for the purpose of ad- 
vice and title etc., they might go to a professional gentleman : 
but they rest content with existing vernacular Forms. | As re- 
gards sale, there is practically a single Form in vogue through- 
out the Presidency and as regards leases and mortgages the 
Forms to some extent vary according to the tenures and the 
particular forms of mortgage in vogue in the particular tracts 
of the Presidency, and as the profession is aware the forms ol 
mortgages in the Transfer of Property Act itself are based on 
the conveyancing in vogue in the Country. 


The Transfer of Property Act has simplified the so- 
called art of conveyanging so far as the transactions dealt with 
in the Act are concerned. The danger is not that the drafts- 
man may be unacquainted with particular Forms but the drafts- 
man may ignore the statutory covenants and incidents in his 
zeal for artificial forms. The simpler the conveyance, the less 
the danger of the draftsman getting into pit falls. If itis a 
question of proper acquaintance with the statute and its work- 
ing, a gentleman who actually appears in Court and deals with 
questions which crop up in Court is more likely to see that a 
conveyance is in accordance with the statute than one who shuts, 
himself up in his chambers and does the work. . 


1 


We have nota complex real property law to deal with 
in this Country but a codified law read in the light of judicial 
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decisions and the personal laws of the Hindus and Muhamma- 
dans. nya the most adverge critic of the Vakil branch of the 


+ 


profession Must admit that the Vakil is better equipped than his 
solicitor brother in regard to these subjects. 

It was brought in the evidence that in the City Vakils 
aie doing a good part of such conveyancing work a$ there may 
be a demand for én the City and I gather that some of the 
Judges that were examined have borne testimony to the skill 
and efficiency brought to bear on the work. On the other 
hand, I hope I am not doing violence to the sentiment of a sis- 
ter branch of the profession when it is pointed out that the cases 
of conveyance which were the subject of adverse comment be- 
fore Courts are the handiwork of Solicitors and one may 
be permitted to think that the mistakes are due to their not hav- 
ing had to deal with legal questions in arguments before the 
Courts. 

In C. S. No. 235 of 1918 on the file of the High Court of 
Judicature at Madras, the Hon’ble Mr. Justice Coutts Trotter 
observed in his Judgment “The construction of Wills is an 
unfamiliar task to a common lawyer. But I had hoped that 
the task would in this case be lightened by the fact that the in- 
strument was not a translation from a vernacular but was drawn 
up in an English form by a firm of English Attorneys. That 
hope, I regret to say, has proved ill founded.” In that case 
even the age of majority in the case of Hindus was forgotten 
by the draftsman, and in 35 Calcutta 896 at page 902 the Privy 
Council referred to the testator succeeding in expressing his in- 
tentions in spite of the assistance of an English Solicitor. 

There is very little scope for a special band of young 
men being trained to assist the flotation and formation of Joint 
Stock Companies and within my experience I can say that mem- 
bers of the Vakil Bar including men in leading practice have 
been doing the work of drawing up Articles of Association and 
other documents ; only they pay more attention to the actual 
wording of the Companies Act and the decisions given thereun- 
der than their Solicitor brethren. The articles and memoran- 
dum of association of the Indian Bank, Ltd. and the memoran- 
dum of Chidambara Vinayakar Mills and of 
the Kaleswarar Mills and other limited compa- 

enies under Indian control and management have 
been drafted only by Vakils. I have looked into a number of 
Articles of Association drafted by important solicitors and soli- 
citor firms and I do not find any work of art there. They are 
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mere reproductions of Firms in England often times forgetting 


the existence of euch an institution as the joint fanfily among , 


the Hindus. I do not believe that any advocate of fhe dual sys- 
tem can say that America is not a great industrial aid commer- 
cial Country. The industrial or commercial development of 
America yas not retarded by the non-existence of the dual 
agency system and by the existence of the unjtary system. 


From my knowledge of English law I believe that a good 
number of conflicting decisions of the Court of Chancery on in- 
terpretation is not a little due to one branch of the profession 
alone devoting itself to conveyancing work without having to 
combat legal questions before Courts of law. 


A. Krishnaswamy Iyer. 





SUMMARY OF ENGLISH CASES. 


INLAND REVENUE COMMISSIONERS v. BURSEL, (1923) 2 
K. B. 478. 


Income Tax — Limited Company —Winding up——Undi- 
vided profits _If income. 


A limited Company, on being wound up, profits for past 
years which had never been divided but remained in the coffers 
ot the Company were distributed among the shareholders. 
Held, the amounts are in the nature of assets and as such they 
cannot be taxed. (1920) 2 K. B. 657 followed. 





Harpy AND Co. v. HILLERNS AND FOWLER, (1923) 2 
K. B. 490. i 


Sale of goods —C. 1. F. Contract —Passing of title — 
Righ to examine and reject Sale to sub-purchasers_ Efect— 
Sale of Goods Act, Ss. 34 and 35. 


Where under a C. I. F. contract of sale goods are deliver- 
ed to the buyer which are not in accordance with the contract 
the buyer has a right to reject them and the seller is entitled on 
receipt of the notice of rejection to have the goods placed at 
his disposal and in his possession forthwith. If at that money 


the buyer has sold and delivered a portion of the goods to ano- * 


ther, he thereby has done an act which is necessarily inconsistent 
with the seller’s right. 
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This act puts an end of the buyer's right to reject, though 

6 otherwise the reasonable time allowed for exAmination and re- 

jection has\not elapsed. Scope of Ss. 34 and 35 of the Sale 
of Goods Atct explained. 

Per Atkin, L. J.,In an ordinary C. I. F. contract if the 
goods are not in accordance with the contract the preperty does 
not pass to the pwrchaser upon his taking up the documents if 
he has not had at the time an opportunity of examining and 
ascertaining if the goods are in conformity with the contract. 


ROWLAND v. DivALL, (1923) 2 K. B. soo. 


Sale of goods _Right to sell Implied covenant — 
Breach — Rights of parties. 


In every contract for sale of goods there is an implied term 
to the effect that the seller has a right to sell the goods and on 
a breach of the condition the buyer is entitled to sue for money 
paid as on failure of consideration. 

Where the goods sold are stolen goods and as such the 
seller has no right to sell, the buyer is not deprived of his right 
tu get back the money because from the very nature of the 
transaction he is not in a position to grant a restitutio in inte- 
grum. 

Where the article sold is a motor car, the fact that plaintiff 
had the use of it for a few months, does not make any difference 
in the matter. 


INLAND REVENUE COMMISSIONERS v. WESTLEIGH 
ESTATES COMPANY AND OTHERS., (1923) 2 K. B. 514. 


Revenue__T ax on profiis__' Company carrying on trade 
or business or any undertaking of a similar character ” — Com- 
pany as executor, Social club or mere annuitant. 


Under the Finance Act, companies “ carrying on trade or 
business or any undertaking of a similar character” were to be 
liable to a profits tax. Held (1) a company whose sole object 
and work was to do the work of executors and trustees to an 
estate, which had vested in a large number of beneficiaries 
does not fall within the clause ; (2) a Railway which is a mere 

“annuitant and nothing more and the shareholders of which pay 
> income tax on their share of the annuity is also outside the des- 
cription ; and (3) a social club wherein in addition to subscrip- 
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tion members pay for comforts supplied and services rendered 
will be liable under the clause. | ( 





BENNET v. UNDERGROUND ELectric RatLways Com- 
PANY OF LONDON, LD., (1923) 2 K. B. 535. 


Income Tax —Expenses of management — Loss due to 
exchange difficulty _If a deduction. 


On account of exchange difficulties, a Company in meeting 
demands abroad, had to spend a sum of money, in respect of 
which it claimed exemption as an “ expense of management.” 
Held the expenditure was not an item in respect of management 
expenses. 





EDWARD v. PORTER AND Mc NEALL v. Hawes, (1923) 
2. K. B. 538. 


Husband and wife__Fraudulent misrepresentation of wife 
— Liability of husband. 


Where a wife fraudulently misrepresents that her husband 
wanted money for a certain purpose and that she had his autho- 
rity for borrowing the money, Held by the Majority of the 
Court of Appeal (Younger, L. J., dissenting) the fraud is one 
connected with a contract and the husband is not liable thereon. 
Case-law and the Married Women’s Property Act, 1882 exa- 


mined. 





In RE WuisTon : WHISTON v. WOOLLEY, (1923) 2 Ch. 
ART 

Will. Cotstructién — Mistake in the number of legatees 
-—Rules as to —_E fect. 


A testator devised all his real and personal estate exclud- 
ing what he had inherited from his deceased second wife to 
his six children, of whom three were by the second wife. To 
these latter he devised what had belonged to their mother. 
Even before the will, one of these latter had been reported 
inissing during the war, but the testator refused to believe it. 
It was subsequently proved that he had died before the will. 
Feld, on a constructién of the will, his share in all the proper- 
ties lapsed to the general residue and must be divided 
among the five surviving children. 
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Where a gift to children describes them as consisting of a 

e specihed number, which is less than the number in existence at 

the date ofthe will, the Court rejects the specified number on 

the presumption of mistake and all the children in existence at 

the daté of the will are held entitled, unless it can be.inferred 
who were the particular children intended. ° 


In RE HILL : PUBLIC TRUSTEE v. O'DONNELL, (1923) 
2 Ch. 249. 

Will__construction__Bequest for “ themselves and their 
respective families ” df a trust Nature of estate. 


A testator bequeathed his estate to his brothers and sisters 
in equal shares “for the benefit of themselves and their fami- 
lies.” There were no words creating any trust. Held, the 
Court ought not to be too astute in construing an expression of 
motive as an intention to create a trust. The legatees must 
be deemed to have an absolute estate in their shares. 


IN RE ROBINSON : WRIGHT v. TUGWELL, (1923) 2 Ch. 
332. 

Will — Legacy — Conditions — Impracticability — Dis- 
pensing with— Power of Court. 


Where a legacy for a charitable purpose is in the main 
practicable, but there is a subsidiary condition which is im- 
practicable, the Court has ample jurisdiction to execute those 
trusts cypres, modifying the trusts by dispensing with the subsi- 
diary purpose so as to carry out, as nearly as possible, the main 
charitable intention of the testator. 

In determining whether a conditior may be dispensed with 
on the ground of impracticability, Courts ought to take a broad 
view. 


CIVIL SERVICE CO-OPERATIVE SOCIETY, LTD. v. TRUSTEE 

OF Sir J. R. D. Mc GRIGOR, (1923) 2 Ch. 347. 
Landlord and tenant__Bankruptcy of lessee__Notice_— 
Forfeiture__Demand and acceptance of rent due after Bank- 

, riptcy_tlf amounts to waiver. 

The lessees covenanted by a lease deed not to assign, sublet, 
ctc., and there was a clause for re-entry in case of bankruptcy. 
On their own petition the lessees were adjudged insolvents and 
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the trustee took possession of the premises. The Jessor gave 


a 14 days’ notice to quit and then filed his action. a Held, the” 


notice was reasonable and he could enforce his fights of re- 
entry and forfeiture. The fact that the lessor demanded and 
accepted from the trustee the rent due subsequent to the bank- 
ruptcy dogs not in law amount to waiver of forfeiture. 


Case law on the point considered. ° 





UNIVERSAL STEAM NAVIGATION Co. v. JAMES MCKELVIE 
& Co., (1923) A. C. 492 affirming (1922) 1 K. B. 528 C. A. 

Principal and Agent Signature “as agents ” — Descrip- 
sion in the body as charterers__Demurrage__Liability of the 
d gents, 

In the absence of exceptional circumstances, where the 
signature is qualified by the words “ as agents,” the persons 
signing are absolved from personal liability. 

The principals, who were the real charterers in this case, 
were disclosed to the plaintiffs and there were terms in the 
charter-party which could apply to the signatories only in their 
capacity of agents. 4 

Held, therefore, notwithstanding that the defendants were 
described in the charter-party as “ charterers” and the char- 
terers were by its terms made liable for any demurrage, the 
defendants’ personal liability was excluded by their adding the 
phrase “as agents” to their signature. 

“ Lennard v. Robinson, (1885) 4 E and B overruled. 

Gadd v. Houghton, (1876) 1 Ex. D. 357. 





INLAND REVENU COMMISSIONERS v. PORT OF LONDON 
AUTHORITY, (1923) A. C. 507 affirming (1922) 2 K. B. 599. 


Income Tax__Excess profits duty__Ascertaiment of capi- 
tal__tUnpaid purchase-money__Borrowed money__Debt__De- 
ductions for__tfinance (No. 2) Act, 1915, Sch. IV, Part 3, 
Kr. 1-3. 

The Port of London Authority was created by Statute 
in 1908. It took over the assets of three London Companies, 
and issued its own stock to the debenture-holders and share- 
holders of the said Companies according to the value in the 
market of their former holdings. The Port stock bore inte- 
rest, was redeemable after a certain period, and so on. Held 
that the Authority acquired its assets otherwise than by cash ; 
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that the stock issued was neither “ unpaid purchase money” 
nor “ borrgwed money.” nog (per Viscount Cave, L. C., Vis- 
count Fal Lord Atkinson and' Lord Sumner ; Lord Philli- 
more dissenting) did it constitute a “ debt” within the meaning 
of these phrases in the Finance (No. 2) Act, L915," ‘Sch. IV, 
Part 3, Rr. 1-3. 

Held, therefre, that in ascertaining the capital of the 
Authority in order to determine whether its income exceeded 
a certain percentage on the capital so as to make it liable to 
pay excess profits duty, the value of the stock issued to the 
share-holders and debenture-holders of the old dock companies 
should not be deducted. 


Observations on the term “ debt,” 


KRAMER v. ATTORNEY-GENERAL, (1923) A. C. 528 affir- 
ming (1922) 2 Ch. 850, C. A. 

Alien__German national__W ho is, within the meaning of 
the Treaty of Peace Order, 1919._Whether a person who ts 
both a British subject and a German national is one. 

‘Both in the Treaty of Peace and in the order the expres- 
sion “ German National” means a person who is by German 
law a subject of Germany. 

It makes no difference that the person whose property is 
charged under the Order, cl. 1 (xvi), is also a British subject. 
The word “enemy” in Art. 297 refers to enmity between 
country and country and between country and individual. 

Reference may be made to the Treaty to ascertain the 
true construction of the Order which is based thereon. 


Pustic Trustee v. Wor, (1923) A. C. 544, reversing 
(1923) 1 Ch. 56, C. A. 

Alien Married woman__Life-estate of With restraint 
on anticipation- hether her “ property, rights and interests” 
in England.__Treaty of Peace Order, 1919_Statutory charge. 


Notwithstanding that a German national who is a married 
woman has no power to anticipate, her life-interest in a fund 


in England is subject to the charge Create by the Treaty of 
Peace Order, cl. 1 (xvi). 


A restraint on anticipation, head not a mere personal 
disability, and though it may render the property inalienable 
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by. any act of the woman does not exclude the possibjlity of the 
creation of a chdrge adversely tq her. 


The Peace Order can operate upen the tepane estate uae 
a married woman restrained from anticipation because’ it is 
property of’hers and is by statute affected by action ey 
to her and‘not by act aonig by her. 
° 


aeee ee Taman 


PORTLAND ENEA Co. v. MURRAY AND OTHER CASES; 
(1923) A. C. 566. 

Workman s compensation —Partial incapacity of injured 
workmen Method of assessment Review of Weekly Pay- 
ments Workmen's dian ga Act, 1906 (6 Edw. 7, 
C. 58), 8. 1 and Sch. I, paras. i (b), 3, 16. 


Workmen injured by accident arising out of and i in the 
course of enmployment are entitled to compensation. - The 
compensation payable:may vary with circumstances, the earning 
capacity after accident depending upon the changes in.the labour 
market. Where therefore no compensation was. payable under 
the-rules in. the First Schedule of the Workmen’s Compensation 
Act, 1906, -payable to incapacitated workmen during a 
certain period owing to the fact that inflated wages made them 
earn more for the light work they could do than ordinarily, 
held that the right to compensation which had been suspended 
revived when, the wages having fallen, their earnings no longer. 
exceeded the average pre-accident wage. l 

Quaere, whether a review of the weekly payments cannot 
be asked, though there had been no suspension of the payment, 
upon a mere averment that the wages in respect of partial « em- 
ployment have fallen. 


The case, of Mcd liden, (1920) A. C. 39. referred to. 





CHATTERTON v. TERREL, (1923) A. C.. 578, affirming 
(1922) 2 Ch. 647, C. A. - 

Landlord and tenant__Lease__Cpvenant not to assign or 
underlet or to part with possession of the tenèment without the 
lessor’s consent_Sub-letting of portion with consent_Subse- 
quent letting of the remainder without lessor’s consent__Breach 
of covenant__Forfeiture. 

Where the tenant has covenanted not to part with the 
possession of the premises without ‘the lessor’s consent, it is 


J—16 


+ 
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a’ breach qf the covenant to part with the possession af the 
e whole witheut such consent, though previously possession had 
been partedẹwith a portion with consent. : 

The case might have been different if the tenant had re- 
tained possession of some part of the premises, on the principle 
that if there be a covenant not to assign or underlet the pre- 
mises, it is not a #reach to easier or sub- let part of the pre- 
mises, 





SECRETARY OF STATE FOR HOME AFFAIRS v. O'BRIEN, 
(1923) 2 K. B. 361, C. A. 

Habeas corpus__Order directing issue of writ__Determi- 
nation of the legality of the applicants detention__Discharge 
not ordered__Appealability of the ee Jurisdic- 
tion Act, 1876 (39 and 40 Vict, G59) 3 523; 

In spite of the wide generality of the words in S. 3 of the 
Appéllate Jurisdiction Act, 1876, which allows an appeal to the 
House of Lords from any order (subject to certain exceptions 
which do not apply) of the Court of Appeal in England, held 
(by Earl of Birkenhead, Viscount Finlay, Lord Dunedin, and 
Lord Shaw of Dunfermline ; Lord Atkinson dissenting), that 
where a Court of Law having power to entertain an applica- 
tion for a writ of habeas corpus comes definitely to the conclu- 
sion that the applicant is entitled to his discharge, no other 
Court either by way of review or of appeal can upset that 
judgment. | That the Court of Appeal had merely decided 
that the applicant's detention was illegal and had not directed 
his discharge was held immaterial, and the House dismissed 
the appeal as incompetent. 

Per Lord Shaw of Dumfermline : Considerations justify- 
ing the Courts to arrive at the intention of the Legislature, 
overlooking the plain meaning of Sections in a Statute : Strad- 
ling v. Morgan, (1858) Plowd 199, 205. 

‘Cox v. Hakes, (1890) 15 A.C. 506. 

Barnardo v. Ford, (1892) A. C. 326. 





FOOD CONTROLLER v. CORK, (1923) A. C. 647, affirming 
(1922) 2 Ch. 369, C. A. 

Company__W inding up__Debt due to Food Controller__ 
vrown debt__.Priority__Companies (Consolidation ) Act, 1908 
(8 Edw. 7, c. 69), Ss. 186, 209. 

S. 186 of the Companies (Consolidation) Act, 1908 pro- 
vided that, on the voluntary winding up of a Company, the 


i 
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property of the Company shall be applied in satisfaction of its 
liabilities pari pdssu. S. 209 gives priority to ceptain debts, 
including spectfied Crown debts, over all other dels. Held, 
that the generality of the words of S. 186 must be supplement- 
ed and corrected by the particularity of the exceptions enumera- 
ted in S. 209. 5S. 186 must be read as if the words “ save as 
hereafter provided ” were written into it. e Held, therefore, 
that a debt owing to the Food Controller not being one of the 
Crown debts specified in S. 209, the prerogative priority attach- 
ing to it as a Crown debt was taken away by S. 186 read with 
S. 209, (by necessaty implication). 
Observations on the phrase “ Crown debts. ” > 





Demerara Bauxite Co. v. Louisa HUBBARD, (1923) 
Ae 007 95h: | 

Solicitor and client_Coxfidential relationship —Purchase 
uf an option by the solicitor from the client__Failure to disclose 
material information__V otdability. 

Although the relationship of solicitor and client in a strict 
sense has discontinued, the same principle applies so long: as 
the confidence, naturally arising from such relationship, is 
proved or may be presumed to continue, and even if the solici- 
tor is no longer retained or acting, his duty, in the contempla- 
tion af.a.Court of equity, may still be such as to throw. dpon 
him tle-dhus of upholding the validity of 4 purchase or lease 
from his clients, and in considering whether this onus lies upon 
him the test appears to be the proper answer to the question, 
whether in the particular transaction he owes his former client 
any duty in the contemplation of a Court of equity. The 
principle has long been established that, in the absence of coms 
petent independent advice, a transaction between persons in the 
relationship of solicitor and client, or in a confidential relation- 
ship of similar character, cannot be upheld, ‘unless the person 
claiming to enforce the contract can prove, afirmatively, that 
the person standing in such a confidential position has ‘dis« 
closed, without reservation, all the information in his posses- 
sion, and can further show that the transaction was, in itself, 
a fair one, having regard to all the circumstances.. This 
principle is one of wide application, and must not be regarded 
as a technical rule of English Law. 

Their Lordships held, that in this‘case the solicitor had 
failed to make the exact disclosure of the facts essential to 
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cnable the client to determine whether the offer made by the 
solicitor tq her was a fair qne. The question is not one of 
henesty, buy of a full disclosure of all the relevant facts and of 
a` fair ‘price. Holding, further, that the client -had no com- 
petent independent advice, their Lordships: declared. the tran- 
section unenforceable, and that it was nat subsequerttly-ratified, 
cven if such ratifeation:be possible. 


_ 


HALLEN v. SPAETH, (1923) A. C. 684, P. C. 

Landlord and tenant__Lease__A greement that lessor pur- 
chase by valuation the buildings erected by the lessee, etc., such 
valuation to be fixed by arbitration tf parties fail to agree 
Covenant by lesseé not to transfer the premises without lessor s 
consent in writing__Breach of the covenant— Failure to pro- 
ceed to arbitration__Lessee’s right to sue. 


The lease was for 10 yeafs and in case there was no re- 
newal the lessor bound himself to purchase “by valuation the 
buildings erected by the said lessee and also the growing crops, 
stock and implements. ° If the parties could not agree on the 
valuation, the matter was to be referred to arbitration. The 
lessee bound himself not to transfer the premises demised with- 
out the consent in writing of the lessor. Without such consent. 
however, the lessee sub-let the estate to two persons, for his 
whole term of 10 years, the leases to them containing precisely 
the same covenants as his lease, with “a difference only? i in’ the 
rent payable. — | j 


Held, that lessee’s breach of covenant not to transfer 
without consent gave the lessor only a right to damages ; ; that 
a sub-lease for the entire term of tHe sub-lessor (the original 
lessee) amounted to an assignment or transfer [Beardman v. 

Wilson (1)] ; that the contract did not require the lessee per- 
sonally to put up the buildings, and, as the lessee was liable to 
pay for them to the sub-lessees, he had sufficient interest -to 
maintain this suit against the lessor, although’ he had ‘parted 
with the entire interest in the term ; but that the lessee had no 
right to sue for the value of the buildings, until the valuation 
had been fixed by arbitration in accordance with the provisions 
uf the lease. A 


While by the common law parties | could not contract 
validly to oust the. Courts of their jurisdiction, they could con- 


~ I, LR 4 C, P. 574 
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tract that no right of action should accrue until a third person 
had decided the ‘amount to which there was to be & right. 
Scotay. Avery, (1856) 5 H. L. C. 811. applied. 
Dawson v. Fitzgerald, L. R. 9 Ex. 7 : 1 Ex. D. 257. dis- 
unguished. 


. 


JAMIESON v. DOWNIE, (1923) A. C. bg1, P. C. 
Crown=—Prérogative to resist discovery_If taken by im- 


plication—Claims againsi: Government and Crown Suits ‘Act, 
1912 (New South Wales), S. 4. 


The words of S. 4 of the claims against Government and 
Crown Suits Act, 1912, of New South Wales, that the ‘pro- 
ceedings and rights of the parties are to be “as nearly as 
possible” those as between subject and subject, take away any 
prerogatives of the Crown with regard to discovery. 

While rights of the Crown could not be taken away except 
by express statutory provision or the operation of clear and 
necessary implication, the implication may arise from the use 
of general words which, properly construed, will exclude the 
right. 

The reasoning in Farnell v. Bowman, 12 A. C. 643 
applied. 

JASPERSON v. Dominton Tosacco, Co; (1923) A. C. 
yoo, P. C. 


E. Principal and Agent__Third party inducing breach of 
agents duty Principal suffering damage —_If third party lia- 
ble. 


|. Where, in consequence of a third person cr an agent 
to commit breach of the duty he owed to his principal, the 
principal became liable to pay damages to others, held that the 
principal might recover from the third party. 

Interference directed to bringing about a violation of le- 
gal right is a cause of action, and it is a violation of legal-right 
to interfere with contractual relations recognised by law if there 
be no sufficient justification for the interference. It is an il- 
lustration of this principle when the interference is directed to 
inducing an agent to act in contravention of his duty by pledging, 
his principal’s credit. 

Lumley v. Gye (1953) 2 E.& B. 216 and Quinn v. 
Leatham (1901) A. C. 495 followed. 


wa 
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REX i CANADIAN N. Ry. Co., (1923) A. C. 714, P. C. 


“ Staiķte ” What is Construction *Penalties — 
Power of CẸurt to relieve from__Albert a Act of 1987, S. 2 (8) 
Penalties imposed by contract, etc., and by Statute__-Listine- 
lion between, 

The words “ any statute’ occurring in an Alberta Statute 
in their natural ofdinary sense would include a Dominion (of 
Canada) statute “ Statute ” means an Act of a legislature hav- 
ing legislative authority within the Province. The grammatt- 
cal and the ordinary sense of the words in statutes is to be 
adhered to unless they would lead to absurdity, repugnancy or 
inconsistency with the rest of the instrument. 

The power given to Court by an Alberta Statute to relieve 
penalties is applicable only to such contractual penalties, and 
forfeitures as those as to which the Court of Chancery had ex- 
ercised jurisdiction. 





INLAND REVENUE COMMISSIONERS v. Huni, (1923) 2 

K. B. 563. 

- Income-tax__Super-tax__Notice to make a return—On 
nen-resident —By post abroad df valid Assessment in de- 
Joult-of return Finance (1909-10) Act, 1910 (10 Edw. 7, 
C. 8), Ss. 66, 72. 

- A notice under S. 72 of the Finance (1909-10) Act ona 
non-resident may be served by post-dutside the United King- 
dom. If a person fails to make a return on being so served, 
the special commissioners may assess him according to the best 
of their judgment ; and after he is validly assessed, he may be 
informed of the assessment by notice served abroad. 

Principles of International Law as fo assuming jurisdiction 
without the realm considered. 





CALTHORPE v. McOscar, (1923)-2 K. B. $73. 

- Landlord and Tenant__Lease._Covenant to “well and suf- 
ficiently repair” etc._.Premises-__Standard of re pair —Breach 
of the covenant —_-Measure of damages. 

Where a lease of houses then new for a term of 95 years 
sentenced terms that the tenant do “ well and sufficiently repair” 
, cte., the buildings and deliver them up to the lessor at the end 
“of the term in such repair, held that the terms would be satis- 
fied 1f the houses were in such repair as, having regard to the 
age, character, and locality of the houses, would make them 
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reasonably fit for the occupation of tenants of the class who 
would be likely tb take them ; and damages for brfach of the e 
covenant should be assessed accordingly. - í 


Proudfoot v. Hart (1890) 25 Q. B. D. 42 applied. 
Case-law on the subject discussed. 


j ANENG aa e 
JACKSON v. ANGLO-AMERICAN OIL Co., (1923) 2 K. B. 
601. 
Costs_Successful Defendant_When can be deprtved 
ef —Trial Court Discretion of__Interference on Appeal. 


A successful defendant can be deprived of costs only on 
one of the three grounds mentioned in Ritter v. Godfrey (1920) 
2, K. B. 47. Where the trial judge does not apply the accept- 
ed principles in regulating the exercise of his discretion as to 
costs, the appellate Court will interfere. _ 


Where a plaintiff’s suit for damages for: the defendant’s 
negligence was dismissed on the ground of his (plaintiff’s) own 
contributory negligence, held that the defendant was wrongly 
deprived of costs. 


b 


“Issue ” in a case explained. 


- COLLINS v. Hopkins, (1923) 2. K. B. 617. 


Landlord and Tenant —Lease —Furnished house —Im- 
plied Warranty —Fiiness for habitation —Risk of infection 
Breach of warranty —Damagés. 


Where a furnished house is let, there is an implied war- 
ranty that the house is reasonably fit for habitation on the date 
fixed for the commencement of the tenancy. If this warranty 
is not satisfied, because for instance there is substantial risk of 
infection to the lease and his household, the lessee is entitled to 
renounce the tenancy and he is also entitled to damages. So 
held in a case where the house had been recently occupied by a 
` a person suffering from pulmonary tuberculosis. 


in re SIR JOHN JACKSON. JACKSON v. HAMILTON, 
(1923) 2 Ch. 365, C. A. ° 

Will _Construction —Beguesis to “ Domestic servants” 
, Chauffeur —Coachman —Gardener If entitled to take, 
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` The testator, Sir John Jackson, left a will giving numerous 
legacies, intluding some to hig business employees, and some to 
his “ dome§tic servants ” in amounts varying with the wages 
and the length of service of each. The Chauffeur and the 
coachman of the testator followed the. testator from*his town 
residence to country residence and back and lived in rooms over 
the garage and stables respectively ; and the gardener lived 
in a cottage provided for him at the country residence. Held 
that these three were “ the domestic servants ” in contra-distinc- 
tion to the business employees of the testator, and were accord- 
ingly entitled to the legacies. 

What a testator means by the use al certain words is a` 
question to be decided on the construction of the will in each 
case, ; 
Ogle v. Morgan (1852) 1 D. M. & G 359 does not lay 
down as a fixed principle that an out-door servant, not living 
under the master’s roof, is excluded from coming under the 
expression “ domestic servant, `’ 


IN RE SHAKESPEARE MEMORIAL ' TRUST. EARL ` OF 
LYTTON v. ATTORNEY-GENERAL, (1923) 2 Ch. 398. l 

Charity _. Endowment — Educational grounds — Pur- 
poses beneficial to the community Validity. 

The scheme of*the Shakespeare Memorial Trust was to 
provide a nationalstheatré as a memorial to Shakespeare with 
the objects of performing Shakespeare’s plays, reviving English 
classical drama, encouraging modern plays of great merit and 
otherwise furthering the development’ of the modern drama, 
stimulating the art of acting and so on. . Held that the trust 
was a charitable trust either on, educational graunds or on the 
ground that it was a trust, for purposes ‘beneficial to the com- 
munity other than relief of poverty or the advancement of edu- 
cation or religion. 

Commissioners for Special Purposes of Income Tax v. 
Pemsel (1) applied. 


IN RE CLARKE : BRACEY v. ROYAL NATIONAL LIFE-BOAT 
INSTITUTION, (1923) 2 Ch. 407. 
: Will Bequest of residue_ Four ‘classes of objects__One 
class indefinite charitable objects__Two classes named charities 
‘One class indefinite charitable and non-charitable objects at 


Gee Dot eee 1. (1891) A. C. 531, 583. 


e (J 
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the choice of executors V alidity.__Power to executors to dis- 
lribute the residite among the four classes_Vali¢ity_W hat 
the Court should do. ‘ 


The testator disposed of his residuary estate among four 
classes of objects, of which (4) was indefinite charitable ob- 
jects, (b)*and (c)-.were named (definite) charities, and (d) 
was such other charities and institutions “ &s my executors in 
their absolute discretion shall think fit.” And he directed 
the division of the residue among the four classes in “ such 
shares and proportions’ as his trustees (executors ?) should 
determine. 


Held : The bequest to class (a) was good although it con- 
templated aid to persons of some means: Trustees of the Mary 
plated aid to persons of some means : Trustees of the Mary 
Clark Home v. Anderson (1904) 2 K. B. 645, 655 ; Attorney- 
General v. Wilkinson (1839) 1 Beav. 370; In re Gordon 
(1904) 1 Ch. 662, 668 ; In re Estlin 89 L. T. 88 followed. 

The bequest to class (b) was void as the executors might 
in their discretion select the use the legacy for “ institutions ’ 
which might not be charitable, and hence the legacy was to in- 
definite charitable and non-charitable objects. 

The gift to class (d) being void, the power given to the 
cxecutors to distribute the residue among.the four classes was 
also void. 

The effect of the residuary bequest was to vest the residue 
in the four classes in equal shares until the executors should 
exercise the power : see Lambert v. Thwaites (1866) L. R. 
2 Eq. 151, 155. 

In this case the power being invalid, the residue remained 
so’ vested. . 

As class (d) could not have its 1|4 share of the residue. 
such share went to the next of kin (as on intestacy). 

Principles to be applied when gifts are made to indefinite 
charitable and non-charitable objects explained and discussed. 

Morice v. Bishop of Durham (1804) 9 Ves. 399 ; 10 Ves. 
522 applied and In re Macduff (1896) 2 Ch. 451 distinguished 
and explained. 

Salisbury v. Denion (1857) 3 K. & J. 529 and Hoare v. , 
Osborne (1866) L. R. 1 Eq. 585 applied. 


JAN 
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JOTTINGS AND CUTTINGS. 


Judicigl Hours.__The jfidicial day, which again begins at 
10-30, instead of 10-15, has undergone many changes. When 
Sir Thomas More was Lord Chancellor it began at eight 
o’clock and sometimes the Judges ended their labours before 
the present occupants of the Bench begin theirs. ' Ihe Chan- 
cery was soon so empty of causes,’ writes Sir Leslie Stephen 
of one of the most expeditious of Chancellors, * that on one 
occasion he returned to his house at Chelsea at ten o'clock in 
the morning, and, calling for wine, thanked God he had not 
one cause.’ That is certainly not the happy position of the 
King’s Bench Judges at the present time, though, by reverting 
to the old sittings from 10-30 to 4 o'clock without restoring the 
Saturday sittings, they have reduced the judicial week by two 
hours and a half__a reduction which, if the total loss of judi- 
cial time be taken into account, even the appointment of an 
additional judge would not be sufficient to make good. Not 
that all the King’e Bench judges are unwilling to sit on Satur- 
day morning whilst reverting to the shorter hours on other 
days. - It deserves to be recorded that Mr. Justice Darling 
sat last Saturday to complete the trial of a special jury case. 
Eight o'clock was, too, the early hour at which His Majesty's 
judges began their Jabours in Chief Justice Fortescue’s time. 
“The Judges of England, ’ he writes in his De laudibus legum 
Angliae, ‘do not sit in the King’s Courts above five hours a 
cay__that is, from eight in the morning till eleven ;’ and, 
having thus that the judicial day in his time was similar in 
length to that of our own, the old Chief Justice proceeds : “The 
Courts do not sit in the after-rnoon. The Judges, when they 
have taken their refreshment, spend the rest of the day in the 
study of the Laws, reading of the Holy Scriptures, and other 
innocent amusements, at their pleasure.’ How the present 
race of judges occupy their leisure it were unbecoming to in- 
quire. At the beginning of the last century the Courts were 
accustomed to open an hour later. A letter from Lord Ellen- 
borough, written in 1802, is included in the private papers of 
Wilberforce, in which the Chief Justice speaks of his sittings 
at Westminster beginning at nine. An extract from the Law 
Journal of | November 6, 1823, shows that 
exactly a century ago Sir Charles Abbott, who 
then occupied the ofhce of the Chief Justice, was announ- 
ced to sit at half-past nine. About the middle of the last 
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century—in 1852__the Common Law Judges began their sit- 
tings at ten o’clock, and in 1876 the more familjar hour of. 
10-30 was fixed. But these changes were all mage at a time 
when Saturday had not been struck out of the list of working 
days__when even its status as a half-holiday had not been 
widely established__The Law Journal. 


x 
+ 
x 


Long Sittings in Court.__Not only did the judges of other 
times sit much earlier than their present-day successors__they 
often sat very much later. This is the tale of judicial endu- 
rance told by Sir John Hollams in his ‘ Jottings of an Old Law- 
yer’ 

“The Courts at Guildhall sat, when I first recollect, at 
half-past nine in the morning, and frequently until late in the 
evening. I have several times been in Court at Guildhall until 
ten or eleven at night. I well recollect a special jury action 
being called on before Lord Campbell at twenty minutes to six 
on a very severe night just before Christmas, Lord Bram- 
well, Counsel on one side, and Mr. Justice Shee, on the 
other, joined in protesting against commencing the case that 
night. Lord Campbell merely said, ‘Swear the. jury,’ and 
he tried the case out that night, although it took several hours.” 

Sir Harry Poland, in recalling the fact that Erskine made 
his famous speech in Lord George Gordon's case after mid- 
night, remarks : ‘If some of the old judges who were accus- 
tomed to sit at eight in the morning till past midnight were to 
know of the present sittings, from 10-30 a. m. to 4 p. m., 
would they not think that the lawyers of the present day were 
a degenerate race?’ These long sittings in former times 
were, of course, an qutrage upon jurymen and witnesses, as 
well as a gross injustice to parties and prisoners ; but-a judi- 
cial day of five hours, with no sittings on Saturdays-and a Long 
Vacation of ten weeks, may, not unnaturally be regarded as 
strangely brief by litigants who, not wholly without cour) com- 
pan of Law s delay._Ibid. 


e YA 
Judge and Solicitor._t_it the Wolverhampton County 
Court on October 30, before His Honour Judge Tebbs. Mr. 
A. R. Beavon said that he would like to mention an incident 
which occurred at the Walsall County Court on October 18, 
when, in a case in which he was concerned, he made use of an 


e 
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expression criticising His Honour’s judgment. On reflection 
he was qui confident that it was a most improper expression 
to use, and he now wished to withdraw it, regretting that he 
should have made it on the spur of the moment. His Honour 
said that he was glad Mr. Beavon had mentioned the ancident, 
because it was not only what Mr. Beavon had said, but what he 
himself had said also. What Mr. Beavon had said at the 
close of the case was that he was sorry he had not the right of 
appeal because he did not agree with the decision. * Naturally, ’ 
said his Honour,.‘ I resented that, not that I think my opinions 
infallible. What I do object to, and what I did object to 
was that an Advocate should get up in open Court and say 
what you did say. It would be impossible to conduct cases 1f 
Advocates criticised the opinions that a Judge expressed. This 
made me say things I am exceedingly sorry for. I say it quite 
frankly__I lost my temper. It was not a personal indignity, 
and I can understand a litigant who might think it was in his 
province to criticise my judgment ; but when you said it as an 
Advocate it rather hurt me, and I said things about you and 
the conduct, of that case which, upon reflection, I am very sorry 
l said. Some of them, on reflection, I think, were not deser- 
ved. If they have done you harm nobody is more sorry than 
i am.’ Mr. Kendrick (President of the Wolverhampton 
Law Society) thanked His Honour for his friendly, frank and 
generous treatment of the matter Ibid. 
* 

Mr. Justice Darling’ s Retirement.After twenty-six 
years of efficient service as a judge of the King’s Bench Divi- 
sion, Mr. Justice Darling has well earned his retirement to 
work of a less strenuous character in ‘another place.’ The 
Judicial Committee of the Privy Council, ‘the most august 
tribunal in the world,’ will be graced by his presence as a Privy 
Councillor who has held ‘ high judicial office,’ and there can 
be no doubt that, like Sir Arthur Channell, who took his seat 
there in 1914 after sixteen years of work in the High Court, 
he will render valuable service by his judicial experience and 
grasp of business. The whole profession will join in the eulogy 
passed on the retiring judge by the Lord Chief Justice, and 
wish him long years of active service in the administration of 


„Imperial Justice.—Jbid. 


The New Judge. The appointment of Mr. G. J. Talbot, 


K. C. as Mr. Justice Darling’s successor is hardly less surprising 


= 
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than prompt. The new Judge has been mainly known as a 
member of the Parliamentary Bar and as an ecclesiaftical law- 
yer. It might certainly have been expected that Mr. Justice 
Darling’s successor would be a member of the Bar experienced 
in the ordinary work of the King’s Bench Courts. But sur- 
prising appointments sometimes prove to be good appointments, 
and Mr. Justice Talbot, who, in addition to dis large acquain- 
tance with Parliamentary business and ecclesiastical law, has 
an extensive knowledge of Local Government matters, may be 
1elied upon to justify his appointment. If he lacks the bril- 
liance of the Judge whom he has succeeded, he possesses not a 
few qualities_.among them painstaking industry, lucidity ot 
thought and expression, and unfailing courtesy— which should 
enable him to make his mark on the Bench. btd. 


* 
+e 


Maladministration of Justice. Ihe dictum of Lord 
Reading which was referred to in these columns last week 
apropos the Scherager Case, that ‘it is of as much importance 
that justice should seem to be fairly administered as that in 
act it should be so,’ was once again endorsed in The King v. 
idurst and others (November 8) by a Divisional Court con- 
sisting of the Lord Chief Justice and Lush and Sankey, JJ. 
‘Che case came up from the Hastings Justices, who had convict- 
cd an accused of dangerous driving. It appears that the 
Clerk to the Bench was a gentleman who was a partner in the 
firm of solicitors, Langham, Son & Douglas. ‘This firm had 
been instructed to act against the accused in civil proceedings 
arising out of the same dangerous driving in respect of which 
he was summoned before the Justices. The Clerk himself 
was unable to attend the Court, but he sent another member 
of the firm to act as his deputy. The accused and his solicitor 
were unaware that the deputy was a member of the same firm 
as the Clerk. When the Bench retired to consider its decision 
the Deputy-Clerk retired with them, and when they returned, 
they convicted the accused. When their action was challenged 
in the Divisional Court the Justices said that the Deputy Clerk 
had not been consulted by them and had ostentatiously kept 
aloof from the discussion of the case. The Lord Chief Jus- 
tice was emphatic in declaring that ‘the rule is that nothing 
is to be done which se much as creates even a suspicion that 
there has been an improper interference with the course of jus- 
tice.’ And Mr. Justice Lush hit the nail on the head when 
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he said, ‘ What is objectionable is his (the Clerk’s) presence 
there at ah, when he is in a position which necessarily makes 
it impossible for him to give advice, and it is not in the least 
relevant that he was not ealled upon to give advice at all.’ No 
doubt the justices and Deputy Clerk had no intention.of acting 
unfairly ; but imagine the feelings of a defendant when he 
finds that ¢he chief officer of the Court 
Who retires with the judges__ostensibly to assist them in their 
deliberations__ts a gentleman who has been retained to act 
against him in a proceeding arising out of the same facts. It 
is good to think that their Lordships unanimously and decisive- 
ly quashed the conviction. The purity of justice must run no 
risk of being tainted at its source. bid. 
ae 
Justices and their clerks.__No justice may take any part in 
any proceeding in which he has the slightest personal interest, 
for, to use the words of Mr. Justice Blackburn : “ Whenever 
there is a real likelihood that he would, from kindred or any 
other cause, have a bias in favour of one of the parties, it would 
be very wrong in him to act.” An interested justice should not 
even remain on the Bench, for both Mr. Justice Wightman and 
Lord Justice Lindley have laid stress on the fact that it is very 
important that no magistrate who is interested in the case be- 
fore the Court should inerfere whilst it is being heard, in any 
way that may create a suspicion that the decision is influenced 
by his presence or interference. The decision in Rex v. Hurst 
shows that the same principle applies to clerks to 
justices, and although the clerk may not have interfered in 
any way, if he is, or his firm are, professionally engaged in any 
cther proceedings involving the same subject matter as the case 
before the justices, and the clerk is allowed to be present at the 
private consultations of the justices, the Court will quash the 
conviction. Lord Hewart rightly pointed out that the ques- 
tion is not what was actually done, but what might appear to be 
done, and that the rule is that nothing must be done that so 
much as create even a suspicion that there has been an improper 
interference with the cause of justice. The Law Times. p. 355. 
| ng 
Mr. Justice Darling s Farewell. Mr. Justice Darling, 
who has retired from the Bench after over twenty-six years’ ser- 
vice, sat for the last time in King’s Bench Court IV on Tuesday. 
Lipon the conclusion of a case in which a special jury had been 
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engaged, Mr. Harold Morris, K. C., and Mr. Merlin, on be- 
half of the Bar, bade his Lordship farewell. || 

Mr. Justice Darling, speaking with emotion, said :__I can 
only in a very few words thank you for the very kind expres- 
sions which you have used about me. [It is now over twenty- 
sıx years smce I took the judicial oath__an oath which obliges 
a judge to do many things which must be disagreeable to other 
people, and he has often to do things which are really not 
agreeable to himself. The judicial oath binds a judge to ad- 
minister justice according to law, without fear, favour, or affec- 
tion, and it cannot but happen that in the administration of jus- 
tice he must inevitably dissatisfy many, many people. When I 
was appointed, one of the Lords Justices, Lord Justice A. L. 
Smith, who afterwards became Master of the Rolls, met me in 
one of the corridors and said to me, as I came to take my seat, 
‘ Now that you are a judge do your best and do not care a bit 
tor the Court of Appeal.’ (Laughter) All I can say is, 


‘I have done my best,’ and if I have not taken his advice about ` 


the Court of Appeal__indeed, I have very high regard for that 
Court_it was not very often that it differed from me. 
(Laughter. ) 

I would like to say that in doing justice upon the terms I 
_ undertook to do it I have tried to remember some of the quali- 
fications which you may find__I need not quote them in 
Portia’s speech to the Doge of Venice, and I think that that 15 
11 acocrdance with the principles and practice of English jus- 
tice. Let me say that one of the greatest safeguards__and 
it is a safeguard for the administration of justice in no too tech- 
nical sense is the safe guard under which the English 
people live, that the facts of cases are ascertained by juries 
whenever the litigants desire to have a jury—_ascestained by 
juries and not by judges. They have much greater freedom, 
they are able to give decisions which are none the worse be- 
cause they have not to give their reasons for arriving at them. 
(Laughter). If I have merited one-half of what you say of 
me it is because I have not had, to sit alone merely with the 
old law books to guide me, but I have had what I have always 
felt to be the assistance of the jury in the Courts in which it 
has been my fortune to presides. 


Now may I say.a word about the Bar ? No one except® 


he who has been a judge can have any idea of what assistance 
the Bar of England is in the administration of justice. The 
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judge sits down knowing nothing of the case which comes be- 
fore him. \ If the Bar did not happen to have been industrious 
in reading their briefs and fnastering them and looking up 
cases which bear upon them, no judge could possibly expect 
to do justice which would satisfy those who came before him. 
Lord Coke said centuries ago, ‘I know the common law of 
England, but I cannot pretend I know the statute law of Eng- 
land.’ . Just imagine how many statutes have been passed 
since his time ; statutes still in force and taking their place 
bs the side of old statutes which were passed centuries before. 

Having said that to the Bar, let me say that I do not feel 
that I am dead. (Laughter). You mentioned that some 
years ago | was sworn a member of the Privy Council, and 
I hope, Mr. Morris, Mr. Merlin, and others in Court, that 
perhaps on the Judicia) Committee of the Privy Council I may 
see you again. Now I leave this Court for the last time. | 


cannot pretend that one does not leave 


The warm precincts of the cheerful day, 
Nor cast one longing ling’ring look behind. 


His Lordship then stood up, and, speaking in a broken voice, 
said, ‘I wish you all good-bye. ’ 


X a 

Lord Birkenhead and His Pension.._tLord Birkenhead, 
replying at Glasgow to certain criticisms about his pension as 
the ex-Lord Chancellor, said that when he became Lord Chan- 
cellor, he abandoned an income of £22,000 at pre-war value 
in order to become Lord Chancellor at a salary of £10,000. 
He now received a pension of £5,000. “Ask,” he said, “any 
of the leaders of the Bar whether, if I returned to practice at 
the English Bar to-morrow, I could not make £ 40,000 a year ? 
But the tradition of his position as ex-Lord Chancellor under 
the preclusion of law forbade it. Without being compelled 
t. do so, he discharged the duties of President either in the 
House of Lords or on the Judicial Committee of the Privy 
Council. He sat there every day on which his services were 


required.__/bid. 


j 
L $ 

The Legal Profession in India._In the course of'his ad- 

dress at the Convocation of the Patna University, Justice Sir 

Jehn Bucknill remarked : “It is necessary to notice that in 

England there are two independent but interdependent legai 
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professions ; that of Barristers and of Solicitors. . . The Bar- 
rister’s business was hazardous in the extreme, hefcould not , 
advertise himself or sue for his fees. He depended entirely 
upon his own addess, his health, and upon friendly solicitors 
who would give him briefs ; he could take no partner, had no 
goodwill to sell or business concern into which he could intro- 
duce his son. On the other hand, the highegt legal and politi- 
cal offices awaited him, if he could reach them ; the Woolsack, 
the Legal Peerage, the Judiciary, and the great law offices 
were reserved for him alone; jn short a risk and a gamble 
for ambitious folk and those who wished to be their own mas- 
ters. For the Solicitor, no such adventurous career held out 
its glittering attractions, but his was the more stable profession. 
He could form an association with trusted friends, could re- 
cover his charges in a Court of Law, had a definite business, 
his share in which he could sell or into which he could induct 
his relative ; if ill, no rivals picked at or dispossessed him of 
kis work, which his faithful partners carried on, and when 
wishing to retire he could relinquish his practice almost on his 
own terms by way of pension from his firm or transfer (for, 
¿s lawyers say, a valuable consideration) to any in-coming sub- 
stitute. But, from audience in the higher tribunals he was 
debarred. No high judicial or great legal position could, as 
a rule, be his. He must miss— some are glad they do the 
fierce glare of publicity (but often also of well deserved fame) 
which surrounds the life and works of the famous Barrister. 
Most of the Solicitor’s work is done in the seclusion of his 
own room, which is, however, the repository of the secrets_— 
both personal and financial of his clients’ lives. ” 


This distinction holds good in England. But in India 
the conditions are different. We have, first of all, attorneys 
and barristers (as described above) in our three old Presidency 
High Courts only, but not in the District Courts nor in the 
Supreme Courts of our newer provinces. Secondly our indi- 
genous solicitors (called mukhtears) are entitled to act as 
advocates in all but our highest Courts. The two immediately 
higher ranks of the legal profession in this country__we mean 
the pleaders and the vakils__similarly do solicitor’s work in 
addition to the advocate’s. Al the three, in Bengal at least, 
have to pass through an examination, varying in heaviness at ° 
the successive stages, but having many “ subjects’ in common. 
They are, therefore, essentially similar in nature, and though 


J—18 


P s 


| 
140 THE MADRAS LAW JOURNAL. [ VOL. XLV. 


the mukhtar is in education and social standing inferior to the 
other twA, there is no difference at al? in educational 
qualification between a pleader and a vakil. Practically, any 
pleader can become a vakil, by merely agreeing to become a life- 
member instead of an annual subscriber, —we mean, mf he pays 
his ‘licensing fee’ in the lump instead of year by year. 

Why then maintain a, distinction which is based upon no 
real difference whatever ? ‘The trend of modern legislation 
is to simplify the old legal system and ensure tts smoother and 
more efficient working by removing unnecessary or obsolete 
parts which only increase its cost and lessen its speed. Quick 
justice and cheap justice may be an unattainable idea on earth, 
but if we give up the quest of the unattainable, mankind would 
stagnate and finally perish. The Modern Review. 

rae 

What Attorneys Cost the Nation._In the Presidency 
High Courts, we have similarly three classes of-légal practition- 
ers. Here pleaders cannot appear, their place being taken by 
vakils who are eternally juniors to barristers,* as pleaders are 
in relation to vakils in the district Courts, but with a more humi- 
hating disability in Calcutta and Bombay, —as no vakil can ap- 
pear on the Original Side of the High Court, while no pleader 
is excluded from any right enjoyed by vakils in a district Court. 
Attorneys do Solicitor’s work in these High Courts, but in an 
astonishingly slow, costly and cumbrous way, which may be a 
relic of mediaeval England but is a disgrace to a modern 
Country. Every letter from an attorney to his client must be 
engrossed, that is to say, the English letters must not be written 
in a round and cursive hand as in ordinary business, but angular 
and tending to form squares and rhombuses. Every letter and 
communication is charged heavily ; and the slow process of 
engrossing necessarily aggravates the cost. This aping of 
mediaeval monkish England by modern pagan Calcutta or Bom- 
bay is as reasonable as if every solicitor were required to ad- 
dress the Court in a lisping childish voice and not in the normal 
tones of grown-up-men. And India__the poorest country in 
the world, — has to keep up this costly farce. How long will 
our legislatures tolerate this ? Lord Reading has been recent- 
ly turning his attention expediting the work of our High Courts. 
Unnecessarily costly justice is an even greater evil, as it amounts 


*This scandal has recently been removed in the Appellate Side of the 
Calcutta High Court. 
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to denying justice to the people. The attorneys should be re- 
placed bya cheaber agency__or,, as a half measuk, a City 
Court, free from the age old formalities of the Original Side of 
Figh Court, established at Calcutta. The Modern Review. 


CONTEMPORARY LEGAL LITERATURE. 


Privileged Documents. In writing on this subject in the 
Law Quarterly Review for October 1923, the contributor traces 
the development from a privilege of the Crown to a rule of 
public policy. He would distinguish privilege claimed on the 
ground of public interest from the prerogative of the Crown to 
resist discovery of documents for the Crown need not be a party 
in the proceedings in which privilege is claimed, though the 
source of the former also was at the start to be traced to the 
prerogative right to prevent the disclosure of State secrets, or 
even of preventing the escape of inconvenient intelligence re- 
garding Court-intrigue. But with the growth of democratic 
government the interest of the Crown in these matters de- 
veloped into and became identified with the interest of the 
public. Thus in Anderson v. Hamilton (1) it was decided 
that communications and official correspondence relating to 
matters of state were not to be produced because the disclosure 
might betray secrets of state policy, which might be injurious 
to the interests of the Country. The mere fact that an in- 
come-tax officer was sworn to secrecy was held not to prevent 
his being compelled to produce an official book : Lee v. Bi- 
mel (2). Thus the mere fact that a document is confidential 
is not enough to make it privileged. The rule as to public policy 
is put thus neatly by Pollock, C. B. in Beatson v. Skene (3) : 
“that, if the production of a state paper would be injuri- 
ous to the public service, the general public interest must be con- 
sidered paramount to the individual interest of a suitor in a 
Court of Justice.” This principle, which had till then found 
its application only in the case of official documents was extend- 
ed to the case of a private document by Swinfen Eady L. J. in 
Asiatic Petroleum Co. v. Anglo-Persian Oil Co., Lid. (4). 
‘ Although the instances in which documents have been held to 
be protected from discovery on the broad principle of state 
policy and public convenience have usually been cases of public 
oficial documents of a ‘political or administrative character, yet 

1. (1816) 8 Price 244. 2. (1813) 3 Camp. 337. 
3. (1860) 5 H. & N., 838. 4. (1915) 1 K. B. 822 at 829. 
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the rule is not limited to these documents. The foundation of 
the rule i} that the information cannot be disclosed without in- 
jury to the public interests, and not that the documents are con- 
fidential or official, which alone is no reason for their non-pro- 
duction.” Since the privilege claimed is not that of a party, 
it is immaterial whether it is claimed by the plaintiff or the de- 
fendant or by a third person. 

The writer then proceeds to consider the cases where the 
Court will disallow questions on the ground that the informa- 
tion sought to be elicited is privileged, without the necessity of 
any one claiming privilege, and the cases when privilege must be 
claimed : and in the latter case, the manner in which the claim 
is to be made. In the writer’s opinion very little discretion is 
left by precedents to the Court to overrule a claim to privilege 
when made by the head of a state Department. Once, however, 
privilege is established, an extract of the privileged document or 
secondary evidence of its contents cannot be admitted ; no 
evasion of it will be permitted. 


BOOK REVIEWS. 


THE Law or PRIVATE DEFENCE by 4. C. Moitra. Cal- 
cutta: Butterworth & Co (India), Ltd., 6 Hastings St., Rs. 5. 

The subject is one of considerable interest from the point 
of view .of Criminal Law and this work which considers the 
subject with reference to the provisions of the Penal Code and 
the numerous decisions thereon will be warmly welcomed by the 


Bench and the Bar. 


THE Law or REGISTRATION by K. J. Rustomji. Empire 
Law Publishing Society, Lahore. Rs. ro. 

Mr. Rustomji is now famous as the writer of exhaustive 
and critical commentaries on several enactments of the Indian 
legislature. We have great pleasure in announcing the publi- 
cation by him of the commentaries of the Indian Registration 
Act. Mr. Rustomji’s work is one of the most exhaustive 
treatises on the subject and will we have no doubt take a high 
place among the commentaries of enactments. The Privy 
Council cases which next to the provisions of the enactments are 
of the highest authority have been very carefully considered by 
the learned author in all their bearings and the decisions of 
the High Courts are critically commented on in so far as the 
deviate from the views of the Privy Council. This work will 
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therefore be found of great value to the Bar and the Bench 
alike. ii 4 b 





THE BEHAR AND ORISSA MUNICIPAL Act by S. K. Sahay, 
Bar-at-Iaw. Butterworth and Co., (India) Ltd., Hastings 
Street, Calcutta. 


The Behar and Orissa Municipal Act%f the year 1922 is 
an enactment of the local legislature on progressive lines and 
can only be satisfactorily dealt with by a writer who has to 
practically handle questions arising under the Act in his every 
day work. Mr. Sahay as the Chairman of the Ranchi Munici- 
pality and Vice-Chairman of the Ranchi District Board 1s pecu- 
liarly qualified to write the commentary on the enactment. The 
learned author has appended to his work the various other en- 
uctments, rules and orders bearing on a like topic such as the 
Bengal Vaccination Act with the rules, the Cattle Trespass Act, 
Local Authority Loans Act, Municipal Taxation Act, Motor 
Vehicles Act and others. This book will, we are sure, be of 
preat use to those who have to deal with the Municipal Acts 
and kindred subjects. 





Tue LAW RELATING TO ELECTIONS by Daniel Chamier, 
Larrister-at-Law. ‘Times Press Bombay. 


We have great pleasure in receiving a copy of the law 
relating to Elections which is a summary and analysis of the 
electoral rules in force in British India with commentaries. 
Ever since the Reforms the subject of elections to the various 
Legislative bodies, Local and Imperial, have attracted a good 
deal of attention in this country. This book which gives a 
summary and analysis of the rules with extracts from the pro- 
nouncements of eminent English Judges on analagous provi- 
sions in England will undoubtedly be of great value. We think 
this book dealing as it does with Election petitions, 
Corrupt Practices, Bribery and Undue Influence and other 
kindred subjects will be greatly appreciated by all those who 
have to do with elections. 


THE SUCCESSION CERTIFICATE ACT with Commentaries 
by Messrs. K. Jagannatha Sastri and K. Sankara Sastri, High 
Court Vakils. Rs.*2-8-o0. 


It is with great pleasure that we announce the publication 
of these commentaries on the Succession Certificate Act. It 
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is well known that a large number of decisions have been given 

‘under the Act by the superjor Courts of this country and a 
volume collecting them in appropriate places has certainly been 
considered necessary, and this book brought out by the learned 
writers giving the case law up to date supplies the want. We 
understand however that the enactment itself is likely to be re- 
pealed and embodied as a part of the Succession Act as a result 
of the labours of the Statute Law Revision Committee but the 
legislature is a slow moving machinery and this book of 
Messrs. Jagannatha Sastri and Sankara Sastri will have its 
career of usefulness before the bill is passed into law with such 
alterations as may be considered desirable. In addition to the 
tact that all the decisions have been noticed in their proper 
places, the appendices will be found of great value as they give 
the rules in force in the various provinces for obtaining succes- 
sion certificates, the necessary forms therefor, and the duties 
payable for the purpose. The learned authors have spared no 
pains in making the book useful to the profession and we feel 
sure it will be largely used by them. 


[END oF VOLUME. | 


e a 


| 
PART XXIII.] THE MADRAS LAW JOURNAL REPORTS. 853 


it is dificult to see how the Court could receive the money in 
violation of the Rules of Practice which have the fdree of law 
and are binding on all Civil Courts. The Subordinate Judge 
in paragraph 12 of his judgment observes that the vakil was 
perfectly ‘justified in putting in a lodgment schedule and taking 
out the chellan without tendering the money to the Judge. It 
cannot therefore be said that the petition ought to be dismissed 
because the money was not paid to the Judge in cash. It is 
argued that, although the Vakil produced the money before the 
Judge, he did not formally ask the judge to receive the money ; 
but it seems to me that no object would be gained by making a 
request which under the Rules.of Practice the Judge is bound 
to refuse. [Iam of opinion that where a person who is bound 
to pay money produces the money in Court and complies with 
the rule which requires him to take out a chellan and pay the 
money at a different place and there is a delay in the actual pay- 
ment of the money into the treasury or Bank owing to reasons 
beyond the control of the person making the payment, the pay- 
ment must be deemed to have been made on the date the money 
is produced and the chellan obtained. To hold otherwise 
would be to penalise a party for events beyond his control. In 
Kotl Pillai Samban v. Sappanimuthu Samban (3) which was a 
case under S. 17 of the Provincial Small Cause Courts Act the 
provisions of which have been held to be mandatory Ramesam, 
J., observes as follows :_“ I hold that when the party has ap- 
plied for a chellan and the delay in issuing the chellan is the de- 
lay of the officers of the Court and after the issue of the chel- 
lan he deposited the money immediately, the maxim nuc pro- 
tanc applies and the application for chellan (in such circum- 
stances) is equivalent to the deposit.” With these remarks I 
entirely agree. Whether the payment is to be made under the 
Small Cause Courts Act or under the Election Rules it will, in 
my opinion, be contrary to all principles of justice to require a 
man to comply with the rules which insist on the taking out of 
a chellan and paying the money to a different officer and then to 
dismiss the application on the ground that the money ought to 
have been paid to the Judge himself or to hold that the payment 
to the Officer contemplated by the rules would not be equivalent 
to the compliance with the rules where the delay in payment is 
entirely due to causes,beyond the control of the person taking 


cut the chellan. The Subordinate Judge finds that if the 


q. (1922) 17 L. W. 187. 
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money had been paid on the 18th of July ż. e., the next day, the 
delay woul have been justified but he thinks that because it was 
not paid on the 18th owing to the accident which happened to 
the jutka which caused the person making the payment to be 
five minutes late in the Bank, there was no ground for excusing 
the payment the very next day. I have already given my rea- 
sons for holding that the accident was one which the person 
could not have foreseen and that there was no negligence on the 
part of the person making the payment. 

It has been argued that provisions of S. 5 of the Limitation 
Act would not apply and that consequently the Court has no 
power to excuse the delay. The question is not one of excus- 
ing any delay. The question is whether in the present case the 
rule of law that nobody should be prejudiced by the acts of the 
Court or of its officers is one of universal application. It does 
not depend upon any of the provisions of the Limitation Act 
and this rule is applied to cases under O. 21, R. 89 of the 
Civil Procedure Code to set aside sales on depositing the 
money into Court. 

In the result, I set aside the order of the Subordinate Judge 
and direct him to restore the petition to his file and dispose of 
them according to law. The respondents will pay the peti- 
tioners their costs of these petitions in this Court. 


A. S. V. 


[End of Volume XLV.] 
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NOTES OF INDIAN CASES. 





SHAMBU v. KANYA I. L. R. 44 All. 619. 


On the point as to whether the guardian once appcinted 
for a suit continues to have authority for the whole litigation 
or merely for the suit, there seems to be a consensus of autho- 
rity and the case was hardly worth reporting unless upon the 
principle that every old decision requires a periodical re-afirma- 
tion to retain authority for the lower Courts. 


poa 


Rup NARAIN v. Bisuwa Natu SINGH : I. L. R. 44 All. 629. 


As was pointed out in 14 M. 26, the alienation by the 
managing member of a Hindu family when not justified by 
necessity is, so far as the other members are concerned, at their 
option void and they need not seek to set aside or cancel the 
document as in the case of a person who. is a party to the alie- 
nation. It is a necessary-corrollary of that proposition that thev 
need not frame or value their relief as one to set aside or can- 
cel the document. (See 30 M. 18). But if one is so foolish as 
to frame the relief as one for cancelling the document, he 
should pay court-fee on that footing. In many cases, it may be 
a question of construction as tq whether the reln f as fram: d 1s 
“really one for cancellation and- the Court would in case of 
doubt, naturally incline to the construction that it is not one 
for cancellation. 





SHIB DAYAL v. JAGANNATH PrasaD: I. L, R, 44 All, 636 
(F. B.) 

In Madras it has been all along held that a party misled 
by legal advice can be excused under S. 5 of the Limitation Act 
and the other Courts have also held similar views. In this 
case on the authority of the judgment of the Court of appeal 
in England in Goles- yv. Ravenshear (1907) 1 K. Bit it 


ë 5 + 
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was sought to reverse this current of decisions, but their Lord- 
ships rightly withstood the attempt. Apart from the regret ex- 
pressed in the English case for having on authority to come to 
that conclusion, a divergent note has been struck in Baker v. 
Faber 1908 W. N. 9 (Eng.). In Brij Indar Singh v. Lala 
Kamhi Ram 45 C. 94 the Privy Council has repelled the 
contention that mstake of law is no excuse. 


In this case, a mofussil pleader in ignorance of the rules 
of the High Court did not apply for a copy of the judgment in 
time. Their Lordships held that this was sufħcient excuse. 
The Patna High Court seems to take a less liberal view in 
Dey v. Rajwant Kuer 6 P. L. J. 237. They hold that the mis- 
take must be of such a description that it might arise even 
among practitioners of experience, As against this, we would refer 
to the observations of Mr. Justice Sundara Iyer in Muruga 
Chetty v. Ramaswamy 22 M. L. J. 284, which neatly sums the 
arguments for the more liberal view. 





Jar Narain PANDE v. BHAGWAN PANDE : I. L. R. 44 
All. 683. 


We do not think that the statement of the law in this case 
can be considered to be adequate. We have four classes of 
cases. There are cases in which portion of the consideration un- 
accounted for is so small that the Court holds that it might be 
ignored. Again there have been cases in which it not being 
shown that the widow or the manager could have realised the 
necessary sum by selling a smaller portion, the entire sale has 
been up-held. In such a case the vendee would not be required 
to refund any portion of the purchase money. It did not ap- 
pear in those cases that the excess amount was applied for a 
purpose not binding. Felaram Roy v. Bagalanand Banerjee 


_14 C. W. N. 895. Thirdly there have been cases in which a 


portion of the consideration having been held not to be for 
binding ` purposes, the sale has been upheld giving 
a charge to the reversioner or the family or the sale set 
aside giving a charge in favour of the alienee according as the 
consideration held binding bore a large or small proportion to 
the entire purchase money. Krishnan ¢. Govindan 41 M. L. 
J. 381, Thalagare Ramanna v. K. Gangayya 27 M. L. J. 132. 
See also Kannan.Chetty v. Amrithammal1 L. W. 877. 
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A further kind of case has been recently decided by the 
learned Chief Justice of the Madras High Court in which his 
Lordship made an order for sale 8f the property and a distri- 
bution of the proceeds between the member of the family and 
the purchaser in proportion the consideration was held 
binding or not. Kuttuva Meenakshi v. Daramma 16 L. W. 
595. On principle, one should , be disposed 
to agree withthe view takeninthe case under re- 
view. There is no reason why a sale should be up-held when the 
alienor could reasonably have sold a smaller portion of the land 
and raised the requisite amount. If the alienor could not have 
raised the amount by the sale of the smaller portion then the 
sale must be upheld. If any portion of the consideration has 
been applied for purposes not binding by the alienee or with his 
connivance he must be directed to refund it. If the money 
has been paid in cash or if its application was not within the 
cognizance or connivance of the alienee the whole sale should 


be upheld. 





BADRUDDIN v. MUHAMMAD Harix: I. L. R. 44 A. 743. 


The question in this case was does an application for the 
arrest of the judgment debtor save time against the surety? 
Their Lordships hold it does. They regard the case as one 
capable of being stated in the form of a dilemma. Either, 
they say, the surety is in the position of a joint judgment debtor 
or his case is not covered by the explanation, either branch of 
it. The article itself does not require that the application 
should have been against the same person or for the same 
relief, 





MAHADEO Prasad v. DHuRGA SINGH: I. L. R. 44 
All. 772. 


The effect of the judgments of the Privy Council in 
Mathura Das v. Raja N arindra Bahadur 19 All. 39 and Bin- 
desri Naick v. Sanga Saran Sahu 2 O, A, 171 has ben toread the 
covenants for payments of interest as intended, in the absence 
of clear context to the contrary, to apply to the whole period 
till redemption and not merely to the term of the mortgage 
- fixed in the document. This rule of benevolent construction has 
made the discussion as to post diem interest of hardly any inter- 
est though cases do occasionally occur in the reports where the 
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‘discussion is trotted out mostly in inadvertence of the judg- 
ments of the Privy Council aforesaid. Theemortgage in the 
case under review ° provided for payment of 
interest at a particular rate and provided fur- 
ther that in the event of non-payment .of the 
principal at the end of the period fixed, the mortgagee should 
become the absolyte owner of the property. Notwithstanding 
the inference suggested by this clause that the clause as to pay- 
ment of interest was probably intended to apply only to the 
period fixed their Lordships held that the clause must be taken 
to extend to the whole period during which the mortgage money 
remains unpaid, we think rightly. 





__ RAMAKRISHNA Rat v. CHHEDI Rat : I. L. R. 44 All. 828. 


In this case, a Bench of the Allahabad High Court held 
that the father can revive a barred debt so as to be enforcible 
against the son after the father’s death by reason of the pious 
obligation, apparently in in-advertence of the earlier decisions 
reported in Dalip | Singh v. Kundan Lal 35 A. 
207 and Indar Singh v. Sarju Singh 8 ALL. 
J. 1009 which decide to the contrary and 
following Narayanasami Chelti v. Saminalha Mudah 6 M, 293. 
The ground given is that under the Hindu Law, there is no 
limitation for the enforcement ‘of a debt and that the pious 
obligation is to be determined by the provisions of Hindu Law 
and not by the Limitation Act. The doctrine of pious -obli- 
gation during the life time of the father disappearing whether 
the old theory could still hold the fieldis question.! |The father 
is entitled to alienate family property for his antecendent 
debts which are not illegal or immoral. 


How Could’ such a rule, it may well be argued, compre- 
hend the power to alienate for debts which under the law as 
administered by the Courts now, cannot be enforced. 


eae SB 
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PURSHOTTAM ViTHALDAS v. Ravji HARI, I. L. R. 
47 Bom. 28. ° 


Š : 

Art. 23 of the Limitation Act provides two starting points 
in respect of suits for malicious prosecution : (1) when the 
plaintiff is acquitted and (2) when the prosecution is other- 
wise terminated. So far as the first is concerned, the provi- 
sion is specific and an acquittal, it may be skid, is not the less 
an acquittal within its meaning because the complainant has 
filed a revision petition against it. This is what the Madras 
High Court held in Narayya v. Seshayya (1) and whether that 
decision is right or not it is noteworthy that even there the 
learned Judges leave alone a case of appeal by the Government 
against the acquittal. The second starting point is expressed 
in general language and we are not sure that any parity of 
reasoning need compel the Court to hold that an order of dis- 
charge is a ‘termination’ of the prosecution, notwithstanding 
the pendency of proceedings in revision. In Venu v. 
Coorya Narayan (2) this aspect of the matter did not arise 
for consideration. Once it is recognised that a Court of re- 
vision can set aside the order of discharge and order further 
enquiry, it seems scarcely right to say that the prosecution has 
come to an end with the discharge notwithstanding the pen- 
dency of the revision proceedings. It is not merely a queston 
of the possible meaning of the expression, ‘ termination of the 
prosecution’ ; the reason of the rule has also to be borne in 
mind. The termination of the prosecution is an essential part 
of the plaintiffs’ cause of action, for, ‘ otherwise he might re- 
cover in the action and yet be afterwards convicted on the 
original prosecution’ [Fisher v. Bristow (3)]. Does not 
this possibility continue to exist so long as the propriety of the 
order of discharge is sub judice ? 





RANGASAMI v. SESHAPPA, 1. L. R. 47 Bom. 56. 


A decree-holder who in 1914 had got his decree trans- 
ferred to another Court for execution made another application 
to the original Court in 1916 for a transfer of the same decree 
to a third Court, but this application was returned as the Court 
to which the first transfer had been made had not by this time | 
returned the decree thexecuted. On an execution application 


x. (1899) I. L R 23 M. 24. 2 (1881) I L R 6 B. 376. 
3. (1778) 1 Doug. 215. 
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filed in 1919, the question:arose whether the transfer applica- 
. tion of 1916 could be relied on to save limitation. The 
Icarned Judges answer it in the negative, on the ground that in 
1916 the original Court was not the ‘ proper Court’ in which 
to apply to take a step in aid, as the first transfer was then 
subsisting. We venture to doubt whether the decision relied 
on, viz. Maharajah of Bobbili v. Narasaraju (1) justifies this 
conclusion. In that case, the intermediate application was 
one made to the original Court for sale of certain properties 
which had been attached by the Court to which the decree had 
in the meanwhile been transferred for execution. The basis 
of their Lordships’ judgment has to be gathered from one 
long sentence in which a number of circumstances are adverted 
to, one of them no doubt being the fact that on the date of the 
application in question the transferred decree had not been re- 
turned to the original Court. But it must be remembered 
that the application there was for execution of the decree and 
the sale sought was of the very properties which had been at- 
tached under the transfer. This, we venture to think, is really 
the ratio dectdendi of that decision ; for, in winding up, their 
Lordships observe that the original Court ‘ was not the proper 
Court to which the application to execute the decree by sale 
of the immoveable property which had been attached by the 
Court of the Munsif should have been made and that the pro- 


per Court to which that application should have been made was 
the Court of the Munsif, as that was the Court whose duty 
11 was to execute the decree so far as it could be executed by 
that Court’ (the italics are ours). It seems to us unwarrant- 
ed to read into this Judgment an implication that pending the 
return of the transferred decree, the original Court is not 
under a duty to execute its decree and that no application to the 
original Court before the return can be regarded as one made 
to a ‘ proper Court’ within the meaning of Art. 182. It has 
long been established that notwithstanding the transfer of the 
decree, certain applications can be made only to the original 
Court. In the Privy Council case both the High Court and 
the Judicial Committee lay stress on the fact that the applica- 
tion there in question could have been made to and 
dealt with by the Paryatibur Court and this is what O. 21, r. 10 
*provides for ;but we are unable to ggree with Shah, J. 
that an application for transfer of the decree could have been 


x, (1916) L LR. 39 M. 640 (P. C). 
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made to a Court which itself had only received it by transfer. 
The power to transfer is by S. 39 conferred on the Court 
which passed a decree’ and the definition of that expression in 
S. 37 does not include the Court to which the decree is transfer- 
red. The distinction is also emphasised in S. 38 and cannot 
be obliterated by the provision in S. 42 that in executing the 
decree the Court which has received it by transfer shall have 
the same powers as if it had been passed by itself. (Cf. Shib 
Narain v. Bepin Behari (2). There is nothing in the Code 
to suggest that when a decree has once been transferred to a 
certain Court for execution, no application for transfer of that 
decree to another Court is sustainable in law before it is re- 
turned unexecuted from the first Court. Whether, in any par- 
ticular case, such an application is to be granted and if so, sub- 
ject to what conditions, is another matter. But if it be al- 
Jowed that such an application is ‘in accordance with the law’, 
there can be no doubt that the only Court to which it can be 
made must also be regarded as the ‘ proper Court’ within the 
meaning of Art. 182. 


reng re ern gama 


SAssoon & Co. v. RAMDUTT RAMKISSEN Das. I. L. R. 
FOC. (Eee, 


This Judgment emphasises the distinction pointed out ın 
Oppenhim & Co. v. Mahomed Haneef (1) between cases 
where an award is null and void for want of jurisdiction in the 
arbitrator and those where it is only voidable on the ground of 
misconduct or irregularity. In the Madras Case, the award 
had been followed by a Judgment of the King’s Bench in Eng- 
land but that Judgment was as such held to be unenforceable 
in India (because it had been entered in default of appearance) 
and the suit here was decreed only on foot of the award. An 
objection to the award on the ground of irregularity was dis- 
allowed as not available (according to the English procedure) 
in a suit on the award but only on a motion to set it aside. In 
the present case, the award had been filed in the High Court at 
Calcutta under S. 11 of the Arbitration Act and had been en- 
forced by execution proceedings, before the suit was filed to 
have the award declared void ; but the objection to the arbitra- 
tor’s jurisdiction wa’ nevertheless upheld. An argument 


i aana d 
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(presumably with reference to the rule in Marriott v. Hamp- 
ton) (2) based on the completion of the exetution proceedings 
was rejected by their Lordships, on the ground that under 5. 
15 of the Act an award, when filed, does not become a decree 
of the Court but is only “ enforceable as if it were ‘a decree ’. 
This again is a distinction which has been freely applied in ano- 
ther class of cases in this country, in dealing with enactments 
which provide for certain public dues being realised ‘as if’ 
they were arrears of land revenue. We must however point 
out that the line of reasoning on which this Judgment rests may 
not be applicable to cases where an award has been filed in 
Court under rule 20 of the second Schedule to the Civil Pro- 
cedure Code ; for under rules 20 and 21 of the Code there is 
a regular Tudoment and decree of the Court itself ‘ according to 
the award.’ The application has to be registered and dealt 
with as a suit, so that not only will the decision of the Court on 
objections taken to the award be final (e. g., Chintamallayya v. 
Thadigangi Reddi (3), Maganlal v. Lalchand (4), but 
even the omission to raise objections at that 
stage may under the rule of constructive res judi- 
cata preclude all further attempt to reagitate them. It has 
no doubt been held in some Allahabad cases (Kunji Lal v. 
Durga (5) ; Shib Charan v. Ramchatdra (6) ) that the deci- 
sion in such proceedings will not have the effect of res judica” 
ta in a subsequent sutt ; but this view rests on a course of deci- 
sions in that Court holding that no appeal lies in such matters 
and in the face of the express provision in S. 104 (1) (£f) of 
the new Code allowing an appeal in such cases, their authori- 
tativeness could no longer be relied upon. It may also be not- 
ed that an objection to the award even on the ground of want 
of jurisdiction is one that can be taken under rule 21 and if 
so, it would follow that it ought to be pleaded (if at all) at that 
stage. 


NABAKISHORE TILAKDAS v. Paro Bewa. I. L. R. 50 C. 23. 
On the question of the availability of a possessory title as 
against a trespasser, the learned Judges adhere to the Calcutta 
view that such a title can be relied on only when the action is 
brought within 6 months of the dispossession. On the point as 
to legal title, the decision turned on the effect of a Judgment 


3. ` (1896) I. L. R. 20 M. 89. 4. (1907) 9 Bom. L. R. 259. 
5s. (1910) I. L R. 32 All, 484, 6. (1911) LL R 33 All. 490, 
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that the plaintiff had obtained against the true owner. The 
present defendant was not a party to that Judgment nor did he 
claim under the true owner but he,set up the true owner’s title 
by way of jus tertii. The learned Judges hold that that judg- 
ment made the question of title resjudicata in favour of the 
plaintiff. “ This is contrary to the decision of a Full Bench of 
the Madrag High Court in Secretary of State v. Syed Ahmad 
(1) and it strikes us as rather strange that 11? this case (which 
seems to have been decided only in May, 1922) there is no re- 
ference made to the elaborate Judgment of the Madras Full 
Bench on this question which was pronounced so early as in 
April 1921. There is very little of discussion in the present 
Judgment and the few sentences in which Richardson J. dis- 
poses of the matter adopt the point of view suggested by Krish- 
nan, J. in the refering Judgment in the Madras case, as to the 
scope and limits of a plea of ‘ Jus tertit.’ With all respect, we 
find it difficult to reconcile the decision with the hypothesis that 
the plaintiff must make out his title. The learned Judges seem to 
feel that the judgment which the plaintiff had originally obtain- 
ed against the true owner was really wrong ; and if so, they 
could not find a title in the plaintiff, except by holding that the 
present defendant was not entitled to show that that Judgment 
was wrong. ‘This is really the question of Res judicata and 
the substance of the position is not altered by dealing with it as 
a plea of jus tertii. It is scarcely right to say that as the 
result of the former judgment the plaintiff obtained a title from 
the true owner and that it is therefore good against all th 

world. i 





RAM SEKHAR PRASAD SINGH, v. SHEONANDAN DUBEY, 
2 Patna 198. 

Where a Plaintif out of possession asks for a declaration 
of his right to certain immoveable properties and prays for pos- 
session as consequential on the right declared, the Patna High 
Court has held in this case, that the Plaintiff should value the 
suit for the purpose of Court fees under S. 7 IV (c) of the 
Court Fees Act and not under S. 7 V of the Act. At first 
sight, to us in Madras this may seem somewhat strange, be- 
cause if a suit is one for a declaration and consequential relief, 
the Plaintiff can put his own value on the consequential relief 
and it will not be open to the Court to review the valuation, 
while if it is a suit for possession alone he is bound to pay Court 


1 (1921) L L, R. 44 M. 778. 
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fees on a fixed amount with reference to the revenue or market 
value of the property and it might be open to the plaintiff to 
value the consequential reliaf of possession when coupled with 
the relief of declaration at a much smaller figure. This in- 
congruity is in a large measure due to the course of decisions in 
Madras which have held that it is not open to the Courts to re- 
view the Plaintiff's valuation in cases falling under $. 7 IV (c). 
Ramiah v. RamaSami, (1), Arunachalam Chetty v. Ranga- 
samy Pillai, (2). Even the Madras Court Fees Amending 
Act of 1922 has only provided that the Plaintiff's valuation in 
cases falling under that sub-clause should not be less than one 
half of what it would be, if it is a suit for possession. It 
would therefore be more beneficial to litigants in Madras if such 
suits fell under S. 7 IV (c). But having regard to the anamoly 
pointed out above, it would seem doubtful whether a suit for 
the declaration of the plaintiff’s title to immoveable property 
and for possession would be allowed to be valued 
iù Madras excepting as a suit for possession under 
©. 7 (V) although there are observations in 
Hyder Alii Sahib v. Hussain Raza Sahib (3), to 
the effect that a prayer for possession may in a proper case be 
a ‘consequential relief under S. 7 IV (c). The High Court 
of Patna has held in Ugra Mohum v. Lachmi Prasad (4) that 
in a proper case, possession may be a relief consequential on 
declaration. See also Pirya Das v. Vilayat Khan (5). ‘The 
High Courts of Patna and Calcutta have however held that 
in the cases falling under S. 7 IV, it is open to the Courts to re- 
view the Plaintif’ s valuation, if he has given an arbitrary value 
and chosen capriciously the forum of trial. Raj Krishna Dey 
v. Bipin Behari Dey, (6), Krishna Das Laha v. Hari Charan 
Banerji, (7), Pandit Brij Krishna Dar v. Chowdhury Murli 
Rai, (8). We may however observe that with regard to the 
objection raised in this case that it may be open to the Plaintiff 
to alter the value of the claim in appeal from what it was in 
the suit, it has been held in Madras that the value of the suit 
governs the appeal and it is binding on all the parties to the 
suit. Veera Raghava Ayyar v. Muga Sait, (9), Srinivasa- 
charulu v. Perindevamma, (10), Samiya Mavali v. Minam- 
mal, (11). 


1, (1913) 24 M. L. J. 233. 2. (1915) 28 M. L. J. 118, 

3. (1914) 1 L, W. 398. 4. (1920)e5 Pat. L. J. 339. 

5. LL R 22 All. 384. 6 1, L, R 40 C 248. 

7 1440. L J. 47. 8. (x919) 4 Pat. L. J. 703 : 56 L C. 316 
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SHIVBASAPPA v. NILAVA, I. L. R. 47 Bom. 110. 


e 

There can be no doubt that the decision in Yadao v. Nam- 
deo (1) does not bear on the point raised in this case viz. 
whether the widow of a predeceased co-parcener can take a 
boy in adoption after the last surviving co-parcener has died 
and the estate has vested by inheritance in his widow. The 
judgment in Chattdra v. Gojarabat (2) — which may be consi- 
dered the leading pronouncement on this point and is followed 
in the present case__does not rest on the ground that during the 
last co-parcencr’s lifetime the widow of the pre-deceased mem- 
ber could not have adopted without his consent. Telang, J. 
bases his conclusion on the principle of the decision in Bhuva- 
neswari v. Nilkomul (3) and on certain considerations of ex- 
pediency and convenience. He proceeds on the footing that 
during the last co-parcener’s lifetime, the widow in question 
(as she had her husband’s authority) could have made a valid 
adoption. If the last co-parcener died leaving his widow 
enciente, the other co-parcener’s widow could (on the authority 
of the decision in Bachoo v. Mankorebai (4) ) have taken a boy 
in adoption to represent her husband’s branch. Again if she 
herself was entciente at the time of the last co-parcener’s death, 
her issue if a male would take the estate, notwithstanding its 
apparent intermediate descent on the widow of the last cc- 
parcener. Now comes the difficulty in determining the true 
scope of the decision in Pratap Singh v. Agar Singh} Gor 
The facts of that case are no doubt not quite analogous tu 
those o {the present, but the Judgment proceeds on the ground 
that a son adopted by a widow (at any rate, when Lhe adop- 
tion is made soon after the husband's death) stands in the 
position of a posthumous son and that the adoption ‘so far 
as the continuity of the line Is concerned, has a retrospectiv: 
effect.’ The only limitations on the widow's power of adop- 
Hon are itis said, those laid down in Bhoobun Moyce's ase 
and in Madana Mohana Deo v. Purushothama Deo (6°. 
But Bhoobun Movyee’s case is not the basis of the ruling in 
Chanda v. Gojarabai (2) The decision in Bhubaneswari v. 
Nilkomul (3) (on which Chandra v. Gojarabai (2) rests) Goes 
not touch the validity of the adoption but only negatives the 
right of the adopted son to claim an estate which has devolved 
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on the heir of a collateral. This aspect of the matter does not 
appear to have been discussed in the Judgment under notice. 





In re Hari NARAIN Das, I. L. R. 50 Cal. 141. - 


In this case Greaves, J. has held that the High Court 
has, under its general jurisdiction (as distinguished from the 
Guardian and Wards Act) power to appoint a guardian t> 
the estate of a minor member of an undivided Mitakshara 
family. Subject to the limitation recognised in the Bombay 
case which he follows, such a power may be useful, but on a, 
question of jurisdiction we venture to doubt whether conside- 
rations of convenience can alone be a basis of decision. It was 
at one time possible to contend that the earlier cases had gone 
wrong in holding that a guardian of the property * cannot pro- 
perly be appointed in respect of an infant’s interest in tht 
property of an undivided Mitakshara family’ but these cases 
have been approved by the Judicial Committee in Gharibullah 
y. Khalak Singh (1) and if the rule is now to be altered, the 
matter is preferably one for the Legislature to deal with. It 
does not seem to us right to found a distinction on the fact 
that it is proposed to appoint the father himself as guardian, 
for the reason of the earlier rule is not merely the possibic 
inconvenience from the introduction of an outsider into the 
concerns of the joint family, but, in the words of their Lord- 
ships, ‘ the plain ground that the interest of a member of such 
a family is not individual property at all and that therefore a 
guardian, if appointed, would have nothing to do with the 
family property’. The three reported cases in Bombay had 
been decided before this Judgment of their Lordships. In 
the first of them, viz. In re Jairam Luxman (2) there is no 
discussion as to the power of the Court, and by the time we 
come to the third, viz., In re Manilal Hurgovan (3), the 
matter has become one of following a ‘ long line of decisions ’ 
of that Court. Mr. Inverarity in the course of his agru- 
ment appears to have referred to ‘nineteen cases (not, I 
believe, exhaustive) extending over a period of fifteen years in 
which this Court has made similar orders.’ ‘There ts some 
discussion in the Judgment of Starling, J. in the intermediate 
case, In re Jagannath Ramji (4), where he relies on the 
Chancery Courts’s power to appoint a guardian of infants, 


tees Ng, te sane ee 
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‘ whether such infants have property or not.’ But we ventute 

to think that where an infant has ne property, the Court (whe-. 
ther here or elsewhere) may appoint a guardian for #5 person 

but not for its property. At any rate, his Judgment makes 

no attempt to answer the other line of cases referred to by the 
Privy Council, beyond the passing remark that the Guardian 

and Wards Act preserves the pre-existing poWers of the High 

Court. We may also observe that there appears no justifica- 

tion for drawing a distinction in this connection between the 

scheme of the Guardian and Wards Act and the intendment 

of the Letters Patent. The negation of the power under the 

Act in such a case is rested on the ground that the Act contem- 

plates guardians to take care of the property of a minor and the 

same reasoning will apply to the language of clause 17 of the 

Letters Patent which affirms the power of the High Court 

‘with reference to the person and estates of infants’ and to 

the corresponding provision in the Letters Patent of the Sup- 

reme Court authorising it to appoint ‘ guardians and keepers 

for infants’ and their estates. ’ 


MAHARAJA KesHo PRASAD SINGH v. CHANDRIKA PRA- 
SAD SINGH, 2 Pat. 217. 


If, asitisnow well settled, an alienation by a Hindu 
widow of her husband’s estate which is not for a necessary pur- 
pose as understood by the Hindu law, is voidable at the option 
of the reversioners, there seems to be no sensible distinction 
which renders a gift by her, not being for a religious purpose, 
absolutely void and not merely voidable. If it is to be said as 
it has been considered in some of the cases that a gift by her 
‘s void after her death, because a widow has no authority at all 
to make a gift, See Chooramani Dasi v. Baidya Nath Naik,(1), 
Nabakrishna Roy v. Hem Lal Roy (2), it would be inaccurate 
because under some circumstances, she has a power to make 
a gift of a small portion of the property descended to her from 
her husband if it is for a purpose conferring spiritual merit to 
the soul of her deceased husband Sardar Singh v. Kunj Behar 
Lal (3). Again even in the case of alienations for consider- 
ation she has equally no authority to alienate unless it is for 
necessity or perhaps for the manifest benefit of the estate . If 





a 
1 (1905) L L R. 32 C. 473g < a. (1905)2 C L J. 144 
3. (1922) LL R. 44 All, 503 :49 I A. 383 iH M L J. 766, 
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therefore for want of the power to alienate, the alienation 1s to 
be void after the widow’s death, it should equally be so even in 
cases of alienations for consideration without any necessity ; but 
-it has been held that in the latter class of cases, the alienation ts 
only voidable. Bijoy Gopal Mukerji v. Krishna Mdhishi (1), 


= ` Rangasami Goundan v. Nachappa Goundan (2).° In com- 


mon with alienati®ns for value, a gift by a widow of the estate 
that descended from her husband would be good for her life 
time and it has not been said that a gift is void ab initio and 
that the widow herself can claim the property back from tbe 
donee. There being thus, no difference between 
a gift and a transfer for value without neces- 
sity, it would seem that a gift is also voida- 
ble at the option of the reversioners and that the observations 
in the cases to the contrary require reconsideration. We ven- 
ture to think that the inclination of their Lordships of the Privy 
Council in the latest case of Rangaswami Goundan v. Nachiap- 
pa Goundan (2), tends in the same direction. Dealing with 
the case of a gift by a widow their Lordships say that being . 
deed of gift and therefore not an alienation for purposes of 
necessity the deed taken by itself could not stand. Ranga 
Swami Goundan v. Nachiappa Goundan (2). Here their 
Lordships place it on the same footing as any other alienation 
not being for necessity and not as falling in any separate cate- 
gory of void transactions. Their Lordships further proceed to 
discuss whether there was an election by the reversioner to hold 
the gift good. We therefore venture to think that the view 
of the Patna High Court in the case under review that a donee 
has a good title against all except reversioners, after the 
widow's death is the sounder view. We would also add that 
the decisions in Chooramant Dasi v. Baidya Nath Naik (3) 
and Nabakrishna Roy v. Hem Lal Roy (4) were given at a 
time when the Privy Council had not decided finally on the le- 
gal effect of transfers by widows on reversioners and the law on 
the subject was not fully understood and it was even held in 
Harihar Ota v. Lokenath Misra (5) one of the cases relied on 
‘1 Nabakrishua Roy v. Hem Lal Roy (4), thatasale by a 
widow was void after her death and not merely voidable at the 


cption of the reversioners. 





1, (1907) ILL R 34 C. 329 : 34 1. A. 87. 
a. (1919) 46 I A. 72: 42 M. 523:36 M, L J. 493. 
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SHANKER BHARATI v. NARASIMHA BHARATI, I. L. R. 
d 


47 Bom. 106. ‘ 

The Court of First instance had passed a decree in terms 
of a compromise but the High Court set it astde and directed 
the trial of the suit. If on appeal the Privy Council should 
hold that the compromise was binding, that would put an end 
to the suit and in that sense the question related to a cardinal 
point; but as under S. 109, C. P. C. the test of ‘ finality’ 
has to be applied to the order of the High Court and not to the 
possible decision on appeal therefrom, the learned Judges had 
no alternative but to hold that their order was not a ‘final’ 
order—especially in view of the Privy Council decision in 
Ramchand Manjimal v. Govardhandas (1). 





Rapua Durara v. RASHIK Lat, I. L. R. 45 All. 1. 


The question in this case was as to whether a suit for 
possession after the death of a Hindu widow to whom a cer- 
tain property had been allotted for maintenance with also 
limited powers of adoption was barred by reason of the fact 
that an adoption was set up by the defendant and a suit for 
a declaration by the plaintif in respect of it would have become 
barred under Art. 118. The point is concluded by the judg- 
ments of the Privy Council in Tribhuvan v. Rameshar (2) 
and Muhammad Umar Khan v. Muhammad Niaz-ud-din 
Khan (3). It may be that this was a case to which Art. 149 
and not Art. 141 applied but that could make no difference, 


EMPEROR v. Kouna RAM, L L. R. 45 All. 11. 


It is not easy to understand the legal principle on which 
this decision rests. An application was made to the Superin- 
tendent of Police for sanction in respect of an offence under 
S. 182, I. P.C. Sanction was refused and then on the 
same facts the applicant for sanction filed a complaint under 
S. 211, I. P. C. and the accused was convicted. Their Lord- 
ships set aside the conviction on the ground that sanction having 
been refused in respect of an offence under S. 182 the Court 
should not have tried the. accused on the same facts for an 
offence under S. 211. ‘‘ If he had been acquitted for instance 
on a charge under S. +182, I. P. C., he could not have been 


eee ee ee eee eee 
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tried again on the same facts for an offence under S. 211.” 
“ Therefore” their Lordships argue “ santtion having been 
refused for an offence under S. 182, the accused ought not to 
be tried under S. 211.” We should think it is wholly non- 
sequitur. Nor could there be any question of electton. For 
aught one knows, the party applying to the Superintendent of 
Police may havesthought of combining a charge under S. 211 
when going before the Magistrate. The offence was not a 
compoundable one ; therefore, on principle, his volition should 
be of no consequence. If the trial had proceeded on a sanc- 
tion under S. 182, there was nothing to prevent the Court from 
convicting under S. 211. If the trial had proceeded without 
sanction under S. 182 and the Court had convicted, the convic- 
tion could not be set aside having regard to S. 537 Cr. P. Code. 
For the same reason if the Court had proceeded to try under S. 
182 though without sanction, there was nothing to prevent its 
convicting the accused under S. 211 I. P. C. The question of 
framing a charge is for the Court and not for the party and any 
election of his could have little or no consequence unless it re- 
sults by reason of some provision of the Criminal Procedure 
Code in an acquittal. Dismissal of a complaint for want of a 
sanction would not be an acquittal within the meaning of S. 403. 
In fact the case had not proceeded as far as the Court to attract 
the application of S. 403. 





BAHADUR SINGH v. MoHINI Kumar I. L. R. 45 All. 13. 

In this case, it was held that a life estate holder (being a 
widowed daughter claiming under the will of her father) was 
entitled to sue for partition. The question turned on the con- 
struction of S. 107 of the U. P. Land Revenue Act under which 
a co-sharer was entitled to sue for partition. It was held that 
the daughter in this case was such a co-sharer. If she had 
only the right of collecting the rents during her life time and 
applying it for maintenance their Lordships think that she may 
not have been entitled to do so. It is difficult to perceive the 
difference between the right to collect the rents for life and 
life-estate. The distinction apart, the decision seems to 
be right. Under the general law tenants for life and 
even for years could sue for and obtain partition. See Story's 
Equity Jurisprudence S. 636. In Bhagwat Sahat v. Bepin 


Behari (1) the Privy Council while confirming the right of a 


1. (1910) I L R 37 918. 
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permanent lessee (though with a clause for forfeiture) leave 
the question opertas to cases where the interest of the applicant 
Is not permanent. i 


E e a maan 


PARTAB SINGH v. BOHRA NATHU RAM, I. L. R. 45 All. 


49. 

If all the then existing members of a Hindu family mort- 
gage the family property, it is not open to the subsequently 
born members to question the same on the ground that there 
was no necessity for the mortgage for the obvious reason that 
they had no interest at the time. Of course it would make a 
material difference if all the members did not join and before 
the others ratifed, a new member was born „for then 
before the alienation was perfected another member would 
have come into existence whose consent also would be necessary 
to validate the alienation. Huzarimal Sahu v. Abeninath (1). 
So far as Madras is concerned, an alienation by a member is 
good in respect of his share apart from necessity or consent 
and to that extent the alienation will be good. But the doc- 
trine is of application as tothe shares of the other 
members. The doubt cast by Benson and Krishnaswami Atyar, 
JJ. on the legal possibility of a ratification Kandasami v. Soma- 
skanda Elanidhi (2) must be taken to be set at rest by the 
Privy Council in the recent case of Sadasiva Mudahar v. Hajee 
Faker Muhammad Sait (3). 


Jar RAM Das v. Ray Narain, I. L. R. 45 All. 21. 

In view of the decision of the Privy Council in Rajangam 
Aiyar v. Rajangam Aiyar (4), See also Saraswat Amma v. 
Paddaya (5), an unregistered partition deed would seem to be 
admissible to prove division of status but inadmissible to prove 
the actual terms of partition. It would follow from that the 
further position laid down in this case viz. that secondarv 
evidence could not be given of the unregistered deed of parti- 
tion to prove the terms of the partition. 


tr, (1912) 17 CLJ 38. 2. (1910) IL R 35 M 777. 
3. (1992) 44 M L J 396. 4. (31923) I L R 46 M 373. 
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SHIB DAYAL v. THEHARBAN I. L. R. 45 All. 24 (F. B.) 


The point in this case is one on which there is a sharp 
difference of opinion, viz., when a mortgage deed fixes a day for 
payment and also gives the mortgagee an option to sue earlier 
if there is default in payment of interest, when does limitation 
commence to run? In this matter, there have been several 
distinctions made.” A distinction has been drawn between a 
case where an option has been given and where no such option 
is given Pancham v. Amsar Hussain (1), Girdhari Lal v. Go- 
binda (2), Mata Tahal v. Bhagwan Singh (3), Narna v., 
Ammani Amma (4), where on default the whole amount be. 
come payable on demand, Nettakaruppa v. Kumaraswami (5), 
Perumal v. Alagirisami(6) and where there is no provision for 
demand being made, where the claim is on the personal cove- 
nant and where the suit is to enforce the charge. (41 A. 581). 
The view has been expressed in Madras that prima facie, the 
clause imports an option Narna v. Ammani Ammal (4). See 
also (1921) M. W. N. 384. In MNathiv. Tursi (7) 
the Court held that it was quite immaterial whether there was 
an option or not and that time would begin to run froni the 
first default. There is a similar cleavage of opinion as re- 
gards the starting-point of limitation with respect to instalment 
decrees with a provision for the recovery of the entire amount 
on default of a single instalment. In Sital Chand v. Hyder 
Mall (8) the view taken is that the option notwithstanding 
time will run unless the option has been waived but that was 
the case of an instalment decree. ` In the case under review, 
the learned Judges hold, we think rightly, that the fact that an 
option has been reserved can make no difference. All that 
the third clause in Art. 132 requires is that the money should 
become due. : Before the words “ Unless where the payee or 
obligee waives the benefit, etc,” were introduced into Art. 75, 
the decisions in India had held that, time would begni to run 
from the first default and the fact of waiver was quite immate- 
rial. e l 
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LALLU SINGH v. Gur Narain, I. L. R. 45 All, 1154 
(EF. B.). . 

; Is delivery of possession essential to complete a gift bya 
Hindu after the Transfer of Property Act ? > Is it open to the 
donor to seserve a life estate ?__were the questions propound- 
ed to the Full Bench of the Allahabad High Court in this case. 
Their Lordships have answered the first qugstion in the nega- 
tive, and the second in the afhrmative. Rightly, as we think. 
On the Ist question, we should think that S. 129 concludes the 
question. So far as Mahomedans are concerned, the Maho- 
medan Law rules are preserved intact but so far as the Hindus 
are concerned, no rule of Hindu Law is sought to be affected 
except to the extent S. 123 does so. 9. 123 recognises deli- 
very as an alternative mode of effecting gift in the case: of 
moveables, but in the case of immoveables; it recognises only" 
one mode, viz., by a registered instrument. It may no doubt 
be argued that S. 123 imposes a further condition without 
taking away the condition imposed by the Hindu Law. The 
two alternative modes prescribed for moveables show that thc 
conditions imposed by the section as to form are exhaustive. 
As to the second point raised, possession of the life estate 
holder is sufficient under the Hindu Law to support a gift 
over. [See Bai Motivahu v. Bai Mamu Bas (1)]. Posses- 
sion by the donor even is sufficient if he expressly states in the 
deed that he holds it for the donee. On the same princivle, 
an acknowledgment in the deed of gift by the donor that there- 
after he holds only as a life tenant with remainder in another 
must be sufficient compliance with the requirements of Hinau 


Law. (See Mayne, S. 378). 


—— aa 


SAHDEJ Narain Dro v. Kusum KUMARI, 2 Pat. 230 | 
a4 M. L. J. 476. 

The question of the classes of persons to whom the Hindu 
Law applies is not always easy of solution. The answer that 
those who are Hindus by birth and by religion and their des- 
cendants who have not openly abjured Hindu religion are the 
persons governed by Hindu Law is faulty in many respects. 
There are persons to whom the rules of Hindu Law are ap- 
plied merely as rules of equity and good conscience, such as 
in the case of converts from Hindu religion who have not 
given up their old rutes of succession. Abraham v. Abra- ° 
ham (2). Again there are the Sikhs and Jains who are not 
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Hindus by religion but who are governed by the Hindu Law. 
Rani Bhagwan Kuar v. Jogendra Chandra Bose (2), Sheo 
Singh Rai v. Dakho (3), Chotay Lall v. Chunno Lal (4). 
Then we have, the Khojas and Cutchee Memons who are 
Mahomedans in religion but who retain their Hindu rules of 
succession, etc. It has been a matter of some doubt whcther 
persons who are mon-Elindus by birth can become llindus by 
adopting the Hindu religion so as to make the Hindu Law 
applicable to them. Whether such persons are admitted into 
the pale of Hindu religion by the Smritis is far from being 
clear. But it is not perhaps necessary that orthodox Hindus 
should accept them as Hindus before the Hindu Law can be 
applied to them. It is sometimes said that non-Hindu races 
have been taken into the fold of Hinduism by the Aryans at 
various times when they came into contact with the primitive 
races inhabiting the several parts of the country. See Muthu- 
samt Mudaliar v. Masilamant (5). The question whether a 
Hindu is only born and not made was raised before the Privy 
Council in Sher Bahadur v. Ganga Bakhsh Singh (5), and 
their Lordships went into the question somewhat fully though 
ultimately they did not decide it in that case. It was for some 
time supposed perhaps wrongly, on the authority of Famndta 
Deb Ratkat v. Rajeswar Dass (7), that when a non-Hindu 
family adopted Hindu ways it was necessary to prove that cach 
one of the rules of Hindu Law was accepted and acted upon 
by the family before it can be applied to it; and writers on 
Hindu Law believe that that decision had a tendency to arrest 
the conversion to the Hindu faith, See Dr. Gour’s 
Hindu Code, page 213 (Second Edition), Ganapathi Iyer’s 
Hindu Law, Vol. I, pages 65 and 66. Their Lordships have 
now laid down in the case under notice that where a non-Hindu 
family has for some considerable length of time adopted the 
Hindu religion and the Hindu ways in general, the Hindu Law 
applies to them and it is for those who say that certain rules 
of Hindu Law do not apply to them to prove that there is a 
custom retaining their old rules on those points and not adupt- 
ing the rules of Hindu Law in those respects. In this case 
the conversion is said to have been one hundred years ago and 
their Lordships observe that it is a case of an ancient conver- 
2. L R 30 I A 249 at 254: 31 C 11 at pp. 30, 31. 
R. 1 All. 688:5 I. A 87. 4 ILR4C 744: 611A 15. 
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sion. It is probably not necessary therefore to show that the 
adoption of Hindu ways was ancient in the sense of its being at 
a time immemorial as in the caseeof customs in Hindu Law. 
Umrinath Chowdhry v. Goureenath Chowdhry (ò), Raja- 
lakshmi v. Suryanarayana (9). | But it is not clear at what 
point of time in the case of a conversion to the Hindu religion 
the rules of Hindu Law become applicable to the converts. 
We would further observe that by such conversions the con- 
verts are governed by the laws of the caste in the Hindu fold 
which they adopt. In this case, the parties became governed 
by the rules applicable to Kshatriyas. It is therefore prob- 
able that the converts will not necessarily be Sudras governed 
by the rules applicable to them. It is interesting in this con- 
nection to observe that descendants of Hindus originally of one 
caste may in certain circumstances come to be governed by the 
rules of Hindu Law applicable to another caste. Brindavana 
v. Radhamani(10),Manilal Gangadas v. Secretary of State for 
India (11). 


KIisHEN NARAIN v. PALA Mat, I. L. R. 4 Lahore 32: 
44 MeLe J. 123 (PC): 

The provisions of O. 2, R. 2 of the Civil Procedure Code 
only enact the ancient rule of common law that a defendant 
should not be vexed twice on the same cause of action. To 
some extent the explanation to the rule inasmuch as it declares 
that an action for a debt and one for the enforcement of the 
security therefor or for this purpose based onthe same 
cause of action, is an extension of the English rule as pointed 
out by Lord Buckmaster in this case. The hardship to which 
a liberal interpretation of the rule would lead, has induced 
their Lordships in Muhammad Hafiz v. Muhammad Zaka- 
riya (12) to give a strict construction to it. This view of their 
Lordships as to its strict construction is really in accord with 
what Sir Richard Garth, C. J. said in Anderson Wright and Co. 
y. Kalagarla Surjinarain (13). The real difficulty in each ins- 
tance lies, as observed by Lord Justice Bowen in the leading 
case of Brunsden v. Humphrey (14), in the application of this 
rule, how far the cause which is being litigated afresh is the 
same cause in substance with that which has been the subject 
of the previous suit. 





8 13 MIA 542. ii 9. (1892) 3 M L J 109 at 106. 
10. ILR 12 M72. 11. I LR 40 B. 166. 
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In this case their Lordships observe in the course of the 
Judgment that if the former suit for the interest on the mort- 
gage had only been a suit far a personal relief in respect of the 
unpaid interest, the palintiff’s case might have stood on a surer 
footing, with the result that, the subsequent suit to enforce the 
security and realise both the principal and interest on the mort- 
gage might not be barred under O. 2, R. 2. We cannot fol- 
low this observation especially as their Lordships have them- 
selves clearly pointed out in the earlier part of the Judgment, 
that a prayer for personal remedy. and one to enforce the secu- 
rity are based on the same cause of action under the Indian 
Procedure. See Explanation to O. 2, R. 2. f 

Both in this case and in Muhammad Hafiz v. Muhammad 
Zakariya (12) the period fixed for the repayment of the prin- 
cipal under the mortgage instrument had expired before the 
first suit for the interest alone was brought. It may be a ques- 
tion whether, when at the time the previous suit was brought 
for the interest alone, the period for the repayment 
of the principal had not expired, the second suit 
after the period prescribed for the principal would be bar- 
red, if there is a covenant in the mortgage deed, that on the 
non-payment of the interest at the due dates, the mortgagee 
would be entitled to call for the whole amount irrespective of 
the period fixed. It is possible to suggest even in such a case 
that the cause of non-payment of interest gave rise to an action 
tor the whole amount and consequently if the plaintiff limited 
his claim to the interest alone, the subsequent suit for principal 
would be barred, following the reasoning of their Lordships in 
Muhammad Hafiz v. Muhammad Zakariya (12). If this sug- 
gestion is well founded the decision in Badi Bibi Sahibal v. 


Sami Pillai (15), on this point would seem to require reconside- 
ration. 
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Ma Suwe Mya v. Maune Ho HNAUNG, I. L. R. 
go Cal, 166 (P. C?) EZIEKIEL AND Co v. ANNANDA CHARAN 
SEN, I. L. R. 50 Cal. 180. 


The spirit in which the Registration Act is being interpret- 
ed and applied in recent years cannot fail to remind one of the 
parallel furnished by the story of the Statute of Frauds in 
Enngland_how an enactment intended to defeat fraud mav it- 
self become an instrument for perpetrating fraud. It is there- 
fore no wonder that the doctrine of part performance and other 
equitable considerations are sought to be utilised even in India 
to defeat the effect of an ovet-technical application of the rule 
as to registration. In the Privy Council case noted above, it 
would ordinarily have happened that the security bond would 
have been presented for registration by the party who executed 
it rather than by the Judge in whose favour it was executed. 
It is scarcely to be expected that the Judge would have himself 
to go to the Registrar to present it and he did the next best 
thing, viz., to send a clerk of his. However, it is probably 
right (as held by their Lordships) that this is not the kind of 
‘representative’ contemplated by S. 32 of the Registration 
Act. The question of the person by whom a document is pre- 
sented for registration will hereafter cease to be of much con- 
sequence in view of the enactment of Act XV of 1917, pro- 
viding for ‘re-presentation’ of the document after the discovery 
of the mistake ; but the provision may encourage a certain 
amount of false swearing with reference to the date of the dis- 
covery, as a period of only 4 months therefrom is allowed. We 
may mention in passing that we find it difficult to see how 
this case happened to go before the Privy Council, for there 
appears to have been no ‘ decree’ or-‘ final order’ to appeal 


‘against, within the meaning of S. 109, C. P. C. ; nor does the 


report show that it was by special leave. 

In the second case, a sale deed executed on behalf of a 
municipality was signed by the chairman and the vice-chairman 
and bore the seal of the municipality. The provisions of the 
Municipal Act were thus satisfied, but in connection with the 
registration of the document, the vice-chairman took no part. 
The learned Judges accordingly held that the document ‘ took 
effect as a deed executed and registered by the chairman but 
‘it had no legal operation as a deed executed and registered by 
the vice-chairman’ and that no title therefore passed to the pur- 


A 
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chaser. This seems to us, with all respect, an unduly narrow ap- 
plication of the Act. Every consideration ef policy had been 
satisfied. The Municipal*Act made no reference tu ‘ regis- 
tration’ but only to ‘signature’ by the two members. The 
title to be conveyed was that of the corporation and not of the 
vice-chairman and the absence of registration as to him need 
not it seems to ugnecesarily be held to invalidiate the transfer. 


HAJI MOHAMUDDIN & Co. v. THE EASTERN JAPAN 
TRADING Company, I. L. R. ço Cal. 215. 


If the matter had to be determined solely with reference 
to the provisions of O. 38 and O. 43, C. P. C. we think that 
on the language of Rr. 5 and 6 of O. 28 and of R. (1) (q) of 
O. 43, the learned Judges rightly held that there was no ap- 
peal against the order that had been passed by Buckland, J. 
in this case. But as the question arose under the Letters 
Patent, it seems to us that they were not bound to follow the 
analogy of the Code, especially as the reason for denying an 


appeal in this case is by no means obvious. Comparing the 
provisions relating to arrest before judgment with those 
that regulate attachment in O. 38, it will be seen both Rr. t and 
5 provide for the defendant showing cause “why he should not 
furnish security.’ If he fails to show cause, the Court shall 
in the former case ‘ order him to furnish security’ (R. 2) and 
if he fails to do so ‘commit him to the civil prison etc.’ (R. 4). 
In the case of an application for attachment, both these stages 
are dealt with in a single rule (R. 6) in the words, ‘ where the 
defendant fails to show cause why he should not furnish secu- 
rity or fails to furnish the security required’ the Court may: 
order attachment. The furnishing of security is thus as much 
a means of avoiding an attachment as of avoiding an arrest. 
only in R. 2 it is directly provided, for, while in R. 6, it is as- 
sumed. If this be so, it is difficult to see why an ordcr to fnr- 
nish security should be appealable in the one case, but not in 
the other. We should have thought that the difference was 
merely due to inadvertence (similarly in the Codes of 1882 
and 1877) arising from the form adopted in providing for the 
appeal, by referring to the number of the rule instead of to 
the nature of the order itself, but the language of the corres- 
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ponding provisions in the Code of 1859 (Ss. 76 and 85) pre- 
cludes this assumption. 

Looking at the matter howéver with reference to the 
Letters Patent, there is no reason why if an order for attach- 
ment befere judgment should be held appealable as a ‘judgment’ 
an order for security should be placed on a different footing. 

g 





DINKARRAO GANPATRAO v. NARAYAN VISHWANATH, 
i. L. R. 47 B. 191. 


The Calcutta High Court has generally held that a cove- 
nant for pre-emption is not such a personal covenant as to be 
outside the scope of the rule against remoteness. (See 24 W. 
R. 321 ; 5 C. W. N. 343; 14 C. W. N. 295 and 25 C. W. 
N. 901). In Madras, the decisions are conflicting (Cf. 24 M. 
449 and 38 M. 114 with 39 M. 462 and 18 M. L. T. 83) 
those against the applicationof the rule resting mainly 
on the principle of the explanation to S. 54 of the 
Transfer of Property Act, that a contract for the 
sale of immoveable property does not of itself create 
any interest in the property. In the present case, the 
Bombay High Court was not called upon to choose between 
these conflicting views, because the covenant in question formed 
part of a contract entered into before the Transfer of Property 
Act. We have however no doubt that the reasons assigned 
in this judgment in favour of the application of the rule to such 
covenants will receive due consideration when the question 
again arises for decision in Madras and it may be necessary to 
refer the matter to a Full Bench. 


It must be recognised (as pointed out in the course of this 
judgment) that the scheme of the Specific Relief Act and the 
Trust Act is more in accord with the doctrines of English equity 
than the corresponding provisions in the Transfer of Property 
Act. The resulting anomaly pointed out in Tiruvenkatachariar 
v. Seshadri Iyengar (1), is that a vendor stands in no fiduciary 
relation towards the vendee but a transferee (with notice) 
from the vendor does. Now that even in Madras a Full 
Bench has overruled the decision in Kurri Veera Reddi v. Kurri 
Bapu Reddi (2) and Ramanathan Chetti v. Ranganathan , 
Chetii (3), we may* hope that the exaggerated importance 


1. (1916) 39 ML J 559. 
2. (1904)I L R 29 M 336, 3. (1917) IL R qo M 1134, 
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hitherto attached to S. 54 of the Transfer of Property Act 
will no longer stand in the way of our Courts recognising the 
operation and effect of other‘principles. N otwithstatiding the 
provisions in Ss. 54 and 55 of the Transfer of Property Act, 
there.is (as pointed out in Tiruvenkatachariar v. «Seshadri 
Aiyangar(1) ) a substantial similarity between the law in Eng- 
land and the law ing India, as to the position of a person who has 
only a contract for sale in his favour. So far at any rate as 
the disability of the vendor (to convey a good title to others) 
is concerned, the position is almost identical. And, so far as 
the rule against remoteness is bascd on the principle of restrict- 
ing the duration of such disability, there is no reason for draw- 
ng a distinction in its application between contracts and exe- 
cutory conveyances, where the resulting limitation on freedom 
of transfer is practically the same. It is true that neither in 
Chandi Charan Barua v. Rani Sidheswari (2) nor in Maharaj 
Bahadur v. Balchand (3) had the Privy Council to deal with 
the particular aspect of the question that has been discussed 
in the Madras cases, but there can be little doubt that in 
their Lordships’ opinion the difference between ‘ contract ' and 
‘conveyance ° is not of the essence of the rule. 


The suggestion of Kanga, J. that even as a basis for a 
claim for damages a contract for sale or pre-emption must be 
held to be void under S. 23 of the Contract Act, if in its real 
aspect it offends the rule against remoteneégs, is of course op- 
posed to the decision in Worthington Corporation v. 
leather (4). Whether it is safe or desirable to adopt in 
this country a rule of public policy different from that obtain- 
ing on the same matter in England does not however seem to 
have been sufficiently considered in the case. 


1. (1916) 30 M. L. J. 559. 
2, (1888) I. L, R, 16 C. 71. 3. (1620) L. R. 49. I. A. 276. 
4. L, R (1906) 2 Ch. 552, 
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FATTECHAND ANANDRAM v. UMajr I. L. R. 47 Bom. 290. ‘ 


Having regard to the langufige of Ss. 72, 76 and 77 of 
the Registration Act, the learned Judges seem to be right in 
holding that a suit to direct registration was maintainable in 
this case. - But it is not easy to see what the point for decision 
in the suit is tobe. The executants admitted execution but the 
Sub-Registrar could not register it because the document was 
presented by the vendee on the last day of the 4 months’ period 
(allowed by S. 23) and before the vendors could come (on 
summons) and admit execution, the period fixed by S. 34 had 
expired. The only remedy provided in such a case is by way 
of discretion given to the Registrar to the delay excuse if not 
exceeding another 4 months) ; but in this case the Registrar 
saw no sufficient reason to excuse the delay. We doubr if it 
was the intention of the Act that in such a case the Court should 
review the discretionary order of the Registrar on the question 
of the sufficiency of the justification for the delay. Ihe ano- 
maly of the position will also be seen from the fact that such a 
suit can arise only after an appellate order by the Registrar 
and it will be strange if the Legislature contemplated an appeal 
to him when the refusal by the Sub Registrar was the result of 
the order of the Registrar himself declining to excuse the delay. 


Cnet aed 


NANAK CHAND v. MUHAMMAD ZAHUR-UD-Din, 4 Lah 44. 
With all respect to the learned Judges who decided this 
case, we venture to think that the proposition of law, that an 
agreement to lease should in all cases, subject, of course, to the 
conditions prescribed in S. 17 (1) (d), be registered and that 
ii it is not registered, it cannot be received in evidence in a suit 
for specific performance or for damages for its breach, is too 
widely stated. There was a great deal of conflict of judicial 
opinion as to whether an agreement to lease being a lease with- 
in the meaning of the Registration Act under S. 2 (7} iti te- 
quired registration in all cases falling under S. 17 (1) (d). A 
Full Bench of the Madras High Court in Narayanan Chelty v. 
Muthiah Servai (1), answered it in the affirmative and it was 
followed in Streeramulu Naidu v. Ramaswami Mudalia:,. (2) 
wihch arose out of a suit for specific performance or in the al- 
ternative for damages for breach of an agreement to grant a 


lease. On the other hand the Calcutta High Court held in 


umn IL R35 M 63. 2 33 ML J 596. 
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Pattchanan Bose v. Chanti Charan Misra ( 3), that an agree- 
ment to lease unless it effected or operated as a present demise 
did not require to be registered under Ss. 2 (7) and 17 (1) (d). 
The same view was taken in Hemanta Kumari Debi v. Midna- 
pur Zamindary Company (4), Cf. also Purmanand Das Jivan 
Das v. Dharsey Vi ry (5). In this state of conflict of authori- 
ty, their Lordships of the Privy Council held in Hemanta Kuma- 
tı Debi v. Midnapur Zamindary Company (6), on appeal from 
19 C. W. N. 347, that an agreement to lease does not require to 
be compulsorily registrable unless it effected or operated to 
create a present demise of the property, following the view of 
sir Lawrence Jenkins, C. J., in Panchanan Bose v. Chandi Cha- 
1an Misra (3) and thus putting an end to the conflict. It may 
be as pointed out in Swaminatha Mudaliar v. Ramaswami Mu- 
daliar (7) by Seshagiri Aiyar, J. that the view of the Privy 
Council obliterates the distinction between a demise and an 
agreement to demise under S. 2 (7) of the Registration Act. 
The Courts in this country are however bound to give cffect to 
decision of their Lordships in Hemanta Kumari Debi v, 
Midnapur Zamindary Company (6), and in fact the Madras 
High Court has gone back on its opinion in Narayanan Chetty 
v. Muthiah Servai (1), in the case of Swaminatha Mudaliar v. 
Ramaswami Mudaliar (7) in deference to the opinion of the 
Privy Council. It seems somewhat strange that none of these 
cases is referred to or discussed by the learned Judges 1 in the 
case under notice. 





Tur Crown v. Maug Din, I. L. R. 4 Lah. 7. 


We should have thought that it is well settled that a pro- 
pecution for an offence is not a personal action as understood 
in the law and that the death of the complainant or the injured 
party would not cause the prosecution to abate but for some 
wide observations of a bench of the Madras High Court in 
Quarishi Sahib v. Begum Sahiba (1). Our view is supported 
by a long course of authority which is unfortunately not re- 
ferred to by the learned Judges in the latest Madras case. Cf. 
Inre Gowdar Kottra (2), Muhammad Ibrahim Sahib v. Shaik 











37 C $08. 19 C WN 347. 
10 B 101. 6. 1E Ray C. 485 : 46 I A 240. 
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Davood (3), Hazara Singh v. The Crown (4) and The Crown 
v. Mauj Din (5); the case under, notice. Their Lordships 
rely on some principle of general application that on the death 
of a complainant the complaint falls to the ground and they 
seem to think that the proposition is so self-evident as to need 
no authority. On the other hand, the cases we have referred 
to show that the rule is just the other way. ° 


It is possible that the learned Judges were relying on the 
rule of actio personalis moritur cum persona. That rule of 
English Common Law which at one time seems to have applied 
to actions on covenants as much as to all kinds of actions of 
tort but which after the time of Queen Elizabeth applied only 
to torts, seems to have been derived from the old conception 
that there was no survival of a right of action under the ancient 
Common Law. The history of the doctrine so far as can 
be gathered at the present day is given by Bowen, L. J. in 
Finlay v. Chirney (6). As its language itself imports, it has 
only been applied to civil actions. Broom’s Legal Maxims, 
Sth Edition, page 697. The rule has been the subject of 
much condemnation by legal writers and thinkers and Sir John 
Salmond speaks of it in his Law of Torts, that it is destitute of 
any rational basis and that it has been to a very large extent 
eaten away by exceptions some of which were admitted by the 
Common Law itself, while cthers have been introduced by 
statutes, ancient and modern. Salmond on Torts, 5th Edition, 
page 79. Sir Frederick Pollock has condemned it in stronger 
terms in his valuable treatise on the Law of Torts. Even in 
England, this rule of Common Law does not seem to have 
been applied to criminal prosecutions. See Blake Odgers’ 
Common Law, Vol. II, page 1386, where he says that the 
death of the prosecutor does not put an end to the prosecution. 
That rule in its application to civil proceedings only applies 
to the case of the death of the wrong doer or the wronged per- 
son. We fail to see how it can have any application to the 
case of a complainant who need not necessarily be the wronged 
person, except in cases provided for in S. 198 of the Code of 
Criminal Procedure. Besides even in cases falling under S. 198, 
. the jurisdiction of the criminal Courts has only to be invoked 
at the outset by the pérsons specified and the section does not 





oh lan clot ee RE M 
3 LLR 44 M. 417. y L L. R. 2 Lah. 27. 
s L LR. 4 Labs 7: 6 20 Q. B. D. 494 at pp. 502, 503: 
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require their existence at all times._Cf. In re Gowdar Kot- 
ira (2) and 8 Cr. L. J. 190, x 


We do not think that the provisions of the Code relating 
to the acquittal or discharge respectively of the accused in the 
cases of the absence of the complainant at the date of hearing 
under Ss. 247 and 259 of the Code, have any bearing on this 
question, because in either case the prosecution, does not ipso 
facto fall to the ground, but there is a discretion in the Court, 
under those sections, to go on with the prosecution even in the 
absence of the complainant. Again it is doubtful whether 
S. 247 is not restricted to the absence of the complainant 
which is due to his default, but whether it.also extends to cases 
where he is unable to appear, as by reason of his death lt seems 
to have been assumed in Hazara Singh v. The Crown (4) that 
the provision will equally apply to the case of non-appearance 
of the complainant owing to his death. But there is high 
authority in 2 Weir 306 that if the complainant has done 
all that he should do, his non-appearance after that, on the 
‘date of hearing will not put an end to the prosecution in 
summons cases under S. 247. 

_ The language of S. 431 of the Code seems by the appli- 
cation of the rule of expressio innis, to suggest thar there 
will be no abatement in other cases. We have only to say 
a word about S. 145 (7) of the Code which enacts that the 
proceédings under that section do not abate by the death of any 
one of the parties. Those proceedings partake of the nature 
both of Civil and Criminal proceedings in some respects ; and 
probably for that reason the legislature has thought fir to make 
express provision for such cases. We therefore venture to 
think that the observations in Quarishi Sahib v. Begum Sahi- 
La: (1) do not lay down the law correctly and the case under 
notice following the other decisions lays down the correct prin- 
ciple of law. 
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Papa Napu v. Munuswamy Aryar, L L. R. 46 M. 30 : 
42 M. L. J. 432. . : 


If this decision is to be taken as correctly laying down 
the law, the result would be startling. For instance, sale 
deeds so often contain clauses for re-conveyance at the request 
or option of the vendor. Lease deeds and mortgage deeds 
contain clauses of pre-emption. If the View taken in this case 
is right, all those clauses would be defeated by the death or 
insanity of the contracting parties or by the alienation of the 
property. It is no doubt unquestionable law that offers are 
revocable, contracts to the contrary notwithstanding. Do 
these contracts stand only on the footing of offers possibly 
with a contract not to recall them ? It may not be accurate 
to call such contracts, contracts of sale. Melby v. Mathews (1). 
But that would not conclude the question. The contracts 
may nevertheless be capable of specific performance. They 
are called Conditional Contracts in Fry on Specific Performance 
at 465 relying on Chesterman v. Mant. 9 Hare 206. They 
are stated to be binding on purchasers with notice oodal! 
v. Clifion (2). It is also held that the rule as to perpetuities 
applies to them. Lon@on and South Western Railway, Co 
v. Gomm (3) ; Rider v. Ford (4), Woodall Cliford (2) 
They are regarded as equitable interests in land. 
See the cases cited above and also Moore v. Clench (5). Cove- 
nant for renewal). In Manchester Ship Canal Co. v. Man- 
chester Race-course Co. (6), where the contract was read 
only as one for first refusal of a reasonable 
price the Court of Appeal held that no inte- 
rest was created in land, the price not being fixed and 
there being no means provided for ascertaining the price but 
nevertheless gave an injunction against the intending purchaser 
with notice. In India also, there are cases that assume that 
contracts of pre-emption are capable of specific performance. 
(See 24 M. 449). One cannot agree with the decision in 
the case under review without coming to the conclusion that 
all these cases are wrong unless of course the case under re- 
view can be distinguished as one of offer pure and simple as 
apparently there was no consideration for the contract. The 
following observations of Jessel, M. R. in 20 Ch. D. §62 at 
s81 have material bearing as to the nature of these options. ‘PIs 


1. (1895) A. C. 477. 2, (1905) 2 Ch. 257. ; 
3. (1882) 20 Ch. D. 581, 4. (1923) rt Ch, 5417. 
5. 1 Ch. D. 452. 6. (1901) a Ch, 37. 
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e 


there any difference in substance between a case of limitation 
tæ A in fee with a proviso that whenever a notice in writing 
is sent and £100 is paid by B tRat the estate should vest in B 
and a contract that whenever such notice is given and such 
payment made A shall convey to B?” His Lordship thought 
there was none. A sale with such a condition was a condi- 
tional sale in both the cases and the rule as to pe1petuitics 
applied. Whether such a contract should in India be consi- 
dered as creating an equitable interest to which the rule as to 
perpetuities should be held applicable or not. (The Privy 
Council appears to have thrown the weight of its authority on 
the side of ayes). Maharaj Bahadur Singh v. Balchand 
Chowdhury (7). These cases are authority for 
giving a party having such an option right to en- 
force the contract against third parties with notice of the cor- 
tract. 


[NA AA ana JIWANGGA 


SANKARA VARIAR v. UMMER, I. L. R. 46 M. 40 : 43 M. 
Lof 72r: 


In this case, the plaintif took an assignment of the 
right under a theetu deed from the Valia Thamburati of the 
Peria Kovilagam from the defendant who put him in posses- 
sion also. Thé successor in office of the grantor questioned 
the validity of the deed, brought a suit and got a decret in 
ejectnent and ultimately evicted the plaintiff. The plaintitt 
brought the present suit for the refund of the consideration 
money. The question was when did the cause of action arise 
and, on the date of the sale deed, the date of the first Court’s 
decree, the appellate Court’s decree or dispossession ? | Their 
Lordships held that the cause of action arose on dispossession. 
Their Lordships. are clear that at any rate in the case of a 
voidable sales like the one in the case under review, disposses- 
sion was the starting point for limitation. It is somewhat 
dificult to understand the materiality of the circumstance of 
the sale being voidable. The sale was obviously not voidable 
as between the parties. It was voidable only at the instance 
of a third party. The sale was avoided on the date of the 
exercise of option by the third party ; the decree or the sub- 
sequent dispossession could have no bearing on the question 
as to when the contract fell off. But the date of the contract 
falling off is not the starting point for limitation under the 


NNN EAH AAN AP EA KET AA amana baha a NAN PAE gagaman amamangun aa maranana 


7. (1921) M. W. N, 157, 
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article. Zt is the date on which existing consideration failed, 
This is a fom of action analogous in nature to actions -(or 
money had to the use of the plaintif and are inappropriate 
where.the action is with reference to void agreements, void by 
reason of the incapacity of _ the parties to the 
agreement. They are applicable to cases where 
the contracts are otherwise gogd but fail only 
for failure of consideration in which case, the failure of 
consideration is the starting point. It is elementary law that 


the failure of consideration must be complete so far at least 
as the particular subject-matter goes and therefore any impair- 
ing of the value of the consideration by a cloud being cast on 
the title by an adverse judgment is not sufficient to give a 
cause of action. Where possession has not been delivered, 
consideration fails as soon as the third-party who has the option 
to afirm or disaffiirm exercises his option to disafirm. If the 
vendor had no title and no possession, there is no consideration 
from the very commencement and the article itself is inapplic- 
able__the proper article in that case being Art. 62. lf the 
contract is such that it has to be formally set aside by the 
Court before title ceases to exist, then the declaration by the 
Court is the starting point for failure of consideration. Ana- 
logous cases are where specific performance is refused and 
the vendee brings a suit for recovery of the purchase moncy 
or where a document is set aside on the ground of fraud and 


the other party sues for the restoration of benefit. It must 
never be forgotten, however, (a point which is often for 
gotten and is the cause of most of the confusion on 
the subject) that a party is not confined to an action 
for failure of consideration alone and that there 
is nothing to prevent him from enforcing his right in other 
forms of action if those are available to him. © When he 


enforces other forms other articles of limitation would apply. 
lor instance, in a case where a vendee is put in possession and 
is subsequently dispossessed in execution of a decree in eject: 
ment against him by reason of a defect in title of his vendor, he 
has a choice between the following kinds of actions -He may 
sue for breach of covenant for title and then limitation would 
commence to run from the date of sale; and if his deed is 
a registered deed he will have 6 years. In such a form,of 
action his right i$ not confined to the amount of purchase 
money; it may be very much more. He may wait till he 
is dispossessed in which case, he would have a further right 


A 
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of action for the refund of purchase money which would be 
aneaction for existing consideration failing. Then he would 
not get any damages or probably @ven interest. If, perchance, 
he had a covenant for quiet enjoyment or indemnity in the 
sale decd, he may have damages also in those circumstanccs 
and to stich an action Arts. 115, 116 or 83 might apply. H 
is open to the party ip adopt such form of action as woul | 
be most advantageous to him in the circumstances of the case 
and it is not for the Court to dictate what form of action he 
should adopt. The confusion in the cases is the result of a 
failure to appreciate this point of view and even where this 
point of view is appreciated, of a tendency to mix up considera- 
trons applicable to one form of action with considerations applic- 
able to another form of action. It is obviously confusion of 
ideas to talk of the cause of action for breach of the covenant 
for title arising on the date of dispossession or to talk that 
after the Transfer of Property Act, Art. 116 was the article 


upplicable, and Art. 97 had ceased to be applicable to such 
cases and so forth. 
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RAMASWAMI AIYAR v. SUBRAMANYA AIYAR Ij L. R. 46 
Mad. 47 : 43 M.L. J. 406. 


This case brings out clearly the distinction between the 
right of a*co-owner to a share of the profits accruing from the 
joint property and from the right to the profits of the same 
member in the event of ouster by the other c#owners. In the 
former case, his right is merely to account for a share of the 
profits ; in the latter case, it is right really to mesne profits and 
the defendant would prima facie be bound to account for what 
he has collected, for what he with reasonable diligence could 
have collected, together with interest. Not that even in the 
former case he may not be entitled to interest but that is not a 
matter of course. If the defendant has made interest only of 
the moneys he is bound to account for it. If his collection is 
not wrongful and he has not made interest, it is difficult to see 
why he should be made to account for interest. Easily his 
collectidn might be wrongful against the wishes of the other co- 
owner and a duty might also arises to invest in the ordinary 
course. In such a case, the Court might make him liable for 
interest.- In this country where investment in Banks is not the 
ordinary course, ordinarily, a co-owner should not be held lia- 
ble for interest. 


HARNATH KUNWAR v. INDER BAHADUR SINGH, I. L. R. 
45 Alls 179 (P: C.) 4 


A Hindu reversioner sued to set aside an alleged adoption 
by the widow and got a declaration that the adoption was in- 
valid and that he was entitled to succeed on the death of the 
widow. Prior to the estate falling in, he purported to sell to 
the plaintiff 1|2 the estate for consideration. Their Lordships 
held that the sale was in respect of a spes successionis and 
wholly inoperative though the agreement was that possession 
was to be delivered when the estate fell in but their Lordships 
allowed his claim for return of the purchase money with inte- 
rest from the date of the institution of the suit on the, ground 
that there was a misapprehension as to the private rights of 
parties and the fact that the agreement was void was discover- 
ed only when his demand for possession was resisted. The 
right of the plaintiff to this relief was based on S. 65 of the 
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Contract Act. So framed the plaintiff's claim according to 
their Lordships vested, not on any principle or formula of 
the English Law but on the terms of the Section, and an agree- 
ment discovered to be void would include an agreement that 


was void from its inception as distinct from a contraet that be- 
comes void. 
a 


THAKUR GoBIND Natu Sani Deo v. MAHARAJA PRA- 
TAP UDAI Nara SAHI Deo. 2 Patna 243. 


In holding that an application to set aside an execution 
sale on the ground of fraud or material irregularity in publish- 
ing or conducting the sale abates if the legal representative 
of the petitioner does not come on the record within go days, 
the time limited by Art. 176 of the Limitation Act, we are not 
sure whether the learned Judges have not placed an unduly 
narrow construction on the expression “ proceedings in execu- 
tion of a decree or order” in O. 22, R. 12 of the Civil Pro- 
cedure Code. The learned Judges have apparently under- 
stood it as meaning applications for the enforcement of a dec- 
ree or order. They have further held that execution ter- 
minates with the sale of the property or payment of the price 
into Court. With regard to this last proposition we have 
to say that where an execution creditor is himself the purchaser, 
an application by him for the possession of 
the property though after the sale would be 
an application in execution of the decree .There is 
also authority for holding that even in the case of a stranger 
auction purchaser, his remedy is by way of execution. See 
Veyindramuthu Pillai v. Maya Nadan (1). That an application 
to set aside a sale if it is between the parties to a suit would 
be a proceeding relating to the execution, discharge or satisfac- 
tion of a decree was laid down in Prosunno Kumar Sanyal v. 
Kali Das Sanyal, (2), Ganapathy Mudaliar v. Krishnama 
Chariar (3), Anantharama Iyer v. Kothamalu Kovilamma (4) 
and Palaniappa Udayar v. Arumuga Pandaram (5). 











r (1919) TL R43 M 107 (FB) :38 ML J 32. 
2 ILR 19C 683. 3 LRas lA 54:34ML J 463. 
4 (1916) 30 M. LÌ. 611. 5 (1915) 33 L C. 692. 
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We are however unable to see how the language of O. 22 
r. 3 which clearly has reference to a pending suit can apply to an 
application for setting aside an eXecution sale long after the 
decree which terminates the suit. It is by no means clear that 
the provisions of O. 22 r. 3 can be made applicable to the pro- 
ceedings in question by reading that rule with S. 141 of the 
Code. Can it be said that an application io set aside a sale 
which has taken place under an execution application by a de- 
cree-holder an original proceeding analogous to a suit and simi- 
lar to proceedings in guardianship or probate as contemplated 
by the section.Cf. Thakur Prasad v. Sheik Fakir Ullah (6). 
The language of their Lordships in the above case seems to 
suggest the contrary. The view in Jagadish Misser v. Suresh- ` 
war Misser (7), that the expressions suit, plaintiff and defen- 
dant in O. 22 of the Civil Procedure Code have to be under- 
stood in an extended sense is not easily reconcilable with this 
decision of their Lordships or with the explanation of the terms 
inQ. 22r. 11. It may also be pointed out that the terms of 
article 176 of the Limitation Act when speaking of the legal 
iepresentative of the deceased plaintif or deceased appellant, 
scem to be inapplicable to this case. If so, can it be suggested 
“that the legal representative has three years to come in under 
article 181 of the Act ? These are, we submit, some of the 
considerations which will have to be borne in mind before the 
question is finally decided. 


RAMCHARAN SINGH v. SHEO DUTTA SINGH, 2 Patna 260. 


In this case Sir Dawson Miller, C. J. has held that S. 7 
XI cc. of the Court Fees Act applies to suits in ejectment by 
landlords against tenants after the termination of their tenancy. 
‘This view is in accordance with the previous decisions on the 
question, although it has not been discussed with the same full- 
ness in the prior cases. That the sub-section cannot be re- 
stricted to the class of cases where on the date of suit there is 
a subsisting relationship of landlord and tenant is clear from 
what Dawson Miller, C. J. has said that if so restricted the 
suit would not be maintainable at all or if maintainable would 
only have reference to the very limited class of cases of forfei- 
ture by tenants in cases to which the Transfer of Property 
Act does not apply. “ It may be mentioned in this connection 
that in cases of forfeiture to which the Transfer of Property 


6. L. R, 22 I, A. 44 : I7 Av 106. 7. (1921) 6 Pat L. J. 253 “621, C. 608. 
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Act applies the tenancy would have to be terminated prior to 
suit under S. 111 (g). See also Venkatasamana Bhatta v. 
Gundaraya (1). : 

The construction placed by the learned Judges on the 
sub-section necessarily involves that the value of the suit on 
which the Court Fees has to be paid is the annual value of 
the rent for the last year of the tenancy and not for the year 
immediately prior to the presentation of the plaint as the 
tenancy might have been terminated before one year prior to 
the suit, and consequently, there would be no rent payable for 
that year, but only mesne profits. 

It may be pointed out in this connection that in a suit 
- valued for the purpose of Court fees under this sub section, the 
landlord, if he does not prove the tenancy and the consequent 
right to eject the defendant, is not entitled to recover the pro- 
perty on the strength of his title as he would then have to value 
his suit under S. 7 (V) of the Act and the suit then might have 
ta go before some other Court on the question of jurisdiction 
as calculated on the latter basis. Cf. Setharama Iyer v. Robert 
` Fischer (2). The case under notice also shows that the value 
of a suit in ejectment under S. 7 XI cc is the same both for the 
purposes of court fees and jurisdiction. See also Nandan 
Singh v. Debi Din (3), Seshagiri Row v. Narayanaswami (4) 
and Narayanaswamt Naidu v. Seshagiri Row (5). 

This case is useful also because the learned Chief Justice 
has pointed out that holding over by a tenant does not necessari- 
ly import a fresh tenancy. ‘The holding over may be with or 
without the consent of the landlord. In the former case, there 
would be a creation of a fresh tenancy on the same terms as the 
original tenancy except as to the period, implied in law. 
Vide S. 114 of - the Transfer of Property Act. On the other 
hand, in the latter case there would be no such fresh tenancy. 
Indeed under the English statutes of 4 Geo. II Ch. 28 a tenant 
holding over wilfully after demand made and notice in writing 
is bound in the cases coming under the statutes to pay double the 
yearly value of the hereditaments so detained. We have only 
referred to this to show that the expression holding over is com- 
mon even in statutes in dealing with the detaining of the pro- 
perty after the expiration of the tenancy against the will of the 
landlord. 


1. IL LR. 31 M. 403. 2. (19143 27 M. L J. 415. 
3. (1914) 25 I. C. 975 :12 A. L. J. 933. 

4. (1914) ILR 38M 795 :26 MLJ 573. 

5. (1915) TLR 39 M 873: a9 ML J 572. 
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SUBBIAH v. GUNDLAPUDI, I. L. R. 46 M. 104 : 44 M. L. 
J. 43. o 

In this case, the Court seems to have taken an unneces- 
sarily narrow view of the co-owner’s right to the value of ini- 
provements in a partition suit. Suficient attention does avt 
seem to have been drawn to the distinction between actions for 
contribution and suits for partition. While tuthority seems to 
be unanimous in the former case against the right, both English 
text writers of note and the authorities seem to be in favour 
of the right of the co-owner to allowance for improvements. 
Lindley on Partnership 36. Seton Vol. II page 1860 (see 
also form No. 8 given at p. 1809). (1896) 1 Ch. 923. 68 L. J. 
ch. 528. The right of the co-owner is not to the cost of ini- 
provements but only to the value of improvements to the ex- 
tent they have enhanced the selling value of the land not ex- 
ceeding the actual cost. Neither in (1896) 1 Ch. 923 nor in 
68 L. J. 528 was there consent express or implied of the other 
co-owner. The growth of the law has been on the same lines 
as in the case of mortgages where the recent cases are in favou: 
of allowing compensation to the mortgagee to the extent the 
value of the land has been enhanced by the improvement. Sce 
Henderson v. Astwood (1894) AC 159. It is open to comment 
that the decisions recognising such right whether in the case of 
rnortgagees or of co-owners were cases where the property was 
sold. (See 37 All. 81). But that circumstance does not 
seem to be a condition precedent for the exercise of the power. 
See Shephard v. Jones, 21 Ch. D. 469. Of course the right 
being an equitable one the person seeking to 
enforce it is bound to do equity that is to 
say will have to account for rents that he might have been 
in receipt of including occupation rent which a co-owner is not 
bound ordinarily to account for. See (1893) 2 Ch. 461. 


CHALIKANI VENKATARAYANIM v. ZAMINDAR OF TUNI, 
LL. R. 46 M. 108 : 44 M. L. J. 631. (P. C.) 

A usufructuary mortgage deed with a personal covenant 
contained a clause for payment of a lump sum for maramat ir- 
respective of the actual expenses incurred and it also contained 
a clause that if at the end of the lease for 2 years given to the 
mortgagor, the property was not re-delivered to the mortgagee, 
the mortgaged estate should stand sold to the mortgagee for 
the amount due and that the mortgagor should not sell any 
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portion of the estate to anybody but the mortgagee. As re- 
gards both these clauses the contention of the mortgagor was 
that they were bad as clogs*on the equity of redemption. As 
regards the second clause, their Lordships accepted the conten- 
tion of the mortgagor but not as regards the first. The latter 
they say was a fixed payment to be made in respect of a variable 
charge and there was nothing to prevent sucha bargain. The 
first their Lordships consider an invalid provision. The fur- 
ther question in the case was as to whether the mortgagors were 
excused from tendering the amount due so as to make the in- 
terest stop. The argument was that the mortgagee had re- 
fused to accept the money from the assignees of the equity of 
redemption pleading that they had no right under the clause 
above referred to of the mortgage to redeem at all. The High 
Court had repelled the argument on the ground that the as- 
signee had not the means to make the tender and therefore 
the offer could not be regarded as a real, bona fide offer. 
Their Lordships apparently do not approve of this finding for 
the reason that it 1s indeed very difficult to say whether or not 
a man will be able to have control of money at a future date 
and according to their Lordships the real question was whether 
the mortgagee definitely and unequivocally refused to accept 
the money were it tendered. Their Lordships did not read 
the reply of the mortgagee as such because in addition to say- 
ing that the assignee had no such right, the mortgagees also 
said what the amount due was. In that view, their Lordships 
held, the assignee had no excuse for not tendering the money 
and he was bound to pay interest. Their Lordships discount 
the denial of the right to redeem on the ground that the view 
was erroneous and if the view was not accepted by the assignee 
he was bound to make the tender. Their Lordships require 
that there should be a clear release to the mortgagor of his 
obligation to tender the money in order to justify 
him in not having presented it for receipt. This is a more 
complicated proposition than the one with which their Lord- 


ships start the discussion__an extract from Hunter v. Danie! 
(4 Hare. 420.) 


KAMALAMMAL v. VISVANATHASAMY Nayaker, I. L. R. 
46 M. 167 : 44 M. L. J. 465 (P. C.) 

The actual point for decision in this case was as to the 
share taken by the illegitimate son of a Sudra where the de- 
ceased has left no legitimate sons but has left a widow. Their 
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Lordships hold that he shares equally with the widow. The 
iatio of the decision is of far-reaching consequence. ‘The 
decision proceeds upon a question as to the method of interpre- 
tation when the texts speak of a person being entitled to a 
1{4th share, a 1|2 share and so on. ‘Their Lordships say that 
it means that share of what he would have 
taken if he were a legitimate %on. If there 
is a legitimate son co-existing, the illegitimate son’s half 
share would mean 1|4 ofthe estate, the legitimate son taking 
Sith. This overrules 34 M. 277 one of the cases cited. 
Their Lordships prefer an old Sudder decision Peerappa v. 
Bandu, (1860) Mad. S. R. p. 11. 





RAJANGAM IYER v. RAJANGAM Iyer, I. L. R. 46 Mad. 
373 :44 M. L. J. 745. (P. C.) 


In this case, the suit was brought by a member of a Hindu 
iamily for specific performance of an agreement to partition. 
The document called itself a partition dnd provided that “ the 
property mentioned in Sch. 1, is allotted to Krishnier’s share, 
and that in Sch. 2, is allotted to Subramania lIyer’s share. 
From this day forward each party shall separately enjoy the 
properties in the Schedule allotted to his share and further 
provided that a partition deed in terms mentioned should be 
executed and registered in Tinnevelly ; till then this itself shall 
be in force” (See 39 M L J 382). The learned Judges 
held that it purported to effect a severance of status from the 
date of its execution and as such required registration. The 
Privy Council held that “ the document was not a document 
by itself creating, limiting or extinguishing a right or interest 
in immoveable property” but that “it merely created a right 
to obtain another document which will when executed, create 
a right” and as such did not require registration though the 
yadast in their Lordships’ own words was “a memorandum 
regarding the cesser of jointness which amounted to a declara- 
tion that from that time forth the parties became entitled to 
possession and enjoyment of their properties in separate 
shares.” This decision must be taken to overrule the deci- 
sions of the Madras High Court which according to Sir John 
Wallis have consistently held that ‘a partition deed which 
effects a division in status only and not by metes and bounds 
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comes within these words (i. e. of S. 17) where the joint 
family property includes immoveables. ” . 


SIR MAHOMED YUSUF v. HaRGovANDAs Jivan, I. L. R. 
47 Bom. 231. e 


In England, the rule seems to be well established that even 
before obtaining probate executors can make an assignment 
of the properties of the testator and give a valid receipt for the 
purchase-money (if paid) but the purchaser is not bound to 
pay the purchase-money till probate, because till the evidence 
of title exists, the executors cannot give a complete indemnity 
[See Newton v. The Metrapolitan Railway Company (5).] 
Having regard to the provisions of the Specific 
Kelief Act, we presume the same must be 
the rule in this country in all cases where the taking out 
uf probate is made compulsory by statute. Whether by acci- 
dent or design, the legislature has not made probate compulsory 
in the case of Muhammadans (even in the Presidency Lowns) 
but that will not take away the effect of the general provisions 
of the Probate and Administration Act as to the position and 
rights of executors. Even apart from this, there was a special 
stipulation in the contract of sale in this case excluding the right 
to insist on probate ; and on the analogy of other well-known 
‘ restrictive stipulations ` as to investigation or proof o1 utle, we 
do not see why the contention of the executors in this case 
should not have been upheld on this ground also. 


maa nada aaa pekan e mk 


r. (1861) Dr. & Sm. 583. 
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SOMAYAJULU v. SEETHAYA, I. L. R. 46 Mad. 92 (F.B.). . 


é 

Tue judgment in this case affirms the rule laid down in 
the earlier cases of the Madras High Court that the presump- 
tion under S. go of the Evidence Act in favour 
of documents more than thirty years old can 
be raised when ‘only copies of such documents have 
been produced. There is very considerable difficulty in 
grafting on the rule laid down by this section the other rule 
as to the permissibility of secondary evidence. The case of 
course must be one in which secondary evidence is permissible. 
The further question is what is the effect of such a grafting on 
the rule that the custody from which the document comes must 
be proper. The case in 5 Calcutta 886_~ the 
first Indian case that deals with the matter re 
quires that the document must, have been in proper 
` custody when last heard of. That is very reasonable but the 
question is how to introduce it into the section. There is al- 
ways a certain risk of having to legislate when Judges seek to 
interpret the law with an eye to what they consider the legisla- 
ture ought to have done in particular circumstances. It is 
curious that there is no English case dealing with the matter. 


This case contains a novel application of S. 32, Cl. 7 
cf the Evidence Act. The question was whether a copy of 
an Inam grant was a true copy. It contained a statement by 
the deceased grantees that it was a true copy. This was held 
to be evidence of the copy being true copy as a statement con- 
tained in or other document which relates to any such 
transaction as is mentioned in S. 13, Cl. (a), i. e., to say any 
transaction by which the right was created. 


On the main question in the case, viz., as to whether the 
grant in the case was only of the melwaram but also of the 
kudiwaram, so far as the case proceeds upon the Full Bench 
decision in I. L. R. 44 M. 588, it might require re-considera- 
tion in the light of the Judgment of the Privy Council in 
Sivaprakasa v. Veerama, I. L. R. 45 M. 586. 


MUHAMMAD ROWTHER v. ABDUL REHMAN ROWTHER, 
1. L. R. 46 Mad. 135° 
The present plaintif along with the widow and daughter 
of his brother M sued a purchaser from M for possession of 
A 
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his 1[3rd share on the ground that the purchase was benami for 
3 brothers including M andgthe sale to V was nominal. The 
Court held that the sale was not a joint purchase but that V’s 
sale was nominal and so gave a decree to the widow and daugh- 
ter of their shares of Ms estate. Plaintiff's suit was dismiss- 
ed. The question was whether that suit barred his present claim 
for a share of the property as the heir of M. Their Lord- 
ships hold that it was barred. The view taken in this case 
is apparently opposed to that expressed in 26 M. 760 at 779, 
but the subject of res judicata is bristling with contradictory 
decisions which it would be hopeless to reconcile. It has been 
held that a suit on a fictitious mortgage does not bar a suit on 
a true mortgage ; similarly a suit on a lease has been held not 
to bar a suit on title, but it has been held that when one sues 
on title, he must assert all grounds of title and when he sues 
as heir, he must assert all the relationships on which -he bases - 
the heirship. For instances of the former position, the fol- 
lowing may be given__where the plaintiff sued for a share on 
the-sale deed of A, one of the co-sharers, he was held barred 
again from suing for another share on the basis of a sale from 
another co-sharer. The Privy Council case in Voomatra Debi v. 
C/nnopoorta Dasee (1) lays down'that the suit on the footing 
that the property was acquired by limitation barred a suit for 
the same land on the ground that it was included within the 
boundaries of plaintifs Taluka. The distinction drawn in 
26 Mad. 760 between that case and a case of survivorship and 
heirship is that in the former case, the trespass was the alleged 
cause of action and the trespass could be attacked whether the 
title was based on limitation or other title. Of course in many 
cases, the parties necessary to an action on the footing of sur- 
vivorship may be different from parties to an action on the 
footing of heirship. But granted there is no difficylty as to 
parties, the two claims should be combined__that is the effect 
of the present decision. The case may be reconciled with the 
observations in 26 Mad. 760 on the ground that here the cause 
of action was not title but unlawful possession or trespass by 
the defendant as in Woomatara Debia’s case (1). 


1. (1873) 11 B.L. R 158 (P. C.) 
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ABDUL SHAKER SAHEB v. ABDUL RAHMAN SAHEB, I. L. 
R. 46 Mad. 148 : 44 M.L. J. 107, 


In a suit for specific performance of an agreement to sell, 
the Court made a decree ordering specific performance on pay- 
ment of the purchase money within two months. Defendant 
filed an appeal against the decree and raise? the preliminary 
point that as the plaintiff had failed to deposit the money in 
time, the decree had become infructuous, neither the appellate 


Court nor the first Court having power to extend the 
time. Reliance was placed on various cases in which 
it has been laid down that where a time has been fixed by a 
Court by its decree to perform an act, neither that Court nor 
the appellate Court had power to extend the time. To start 
with, those cases had no bearing at all on the question at issue 
in this case, for, in none of those cases, the right of the appel- 


late Court to extend the time when dealing with the appeal 
irom the decree was questioned. On the other hand, the 
usual practice of the Courts is to extend the time for payment, 
ctc.. when the matter has been pending in appeal. In all 
those cases, the question was, assmuing there was a decree, a 
final decree fixing the time, can that Court or the appellate 
Court extend the time on a subsequent application. “They 
held of course, that it could not be done. In some of the 


cases, contention based on S. 148, C. P. Code which confers 
power on the Court to extend time in all cases where the time 
is given by the Court for the doing of an act prescribed or 
allowed by the Code was repelled. The principle of S. 148 
was recognised by the Privy Council even before that 
section was enacted. Badri Narayan v. Shee 
Koer (1). The case of mortgage decrees was dis- 
tinguished on the ground that the Code conferred a 
specific power on the Court but consistently the Courts held 
that the appellate Court had not, apart from the power it had 
of enlarging the time when passing the decree, such power. 
Various attempts have been made to get round this rule, partly 
necessitated by the practice that has grown up in this country 
of making final decrees where in English Courts the practice 
is to make an order and adjourn the case for further considera- 
tion fixing time forthe performance of the act required. 
Such a course enables the Court to make appropriate orders as 


r. (1889) I. L. R. 17 C. 512 P. C. 


a 
+% 
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the occasion may require. Collinson v. Jeffrey (1). In 
Idumba Parajan v. Pethi Reddi *(2) the Court 
applied this principle to a case where a decree had been 
made in favour of the plaintiff conditional on his making a 
payment within a certain time. The Court thought that the 
Court had not passed final orders in the case and it had power 
to extend time. ® An alternative reason less tenable was sug- 
gested, viz., that the decree partook of the nature of a redemp- 
tion decree. The case under review rgards a decree for 
specific performance also stands on the same footing. Further 
orders have necessarily to be made to make the decree complete 
and further remedies are contemplated by the Statute itselr 
as in S. 35 of the Specific Relief Act. The learned Chief 
Justice thinks that he can enforce his vendor’s lien. There is 
nothing in Indian procedure to prevent it but it 1s doubtful if an 
ordinary action for specific performance without an express 
claim for the relief would include it. A view similar to that 
taken in this case was taken in Kurpal v. Shama Rao (3). 


SARASWATAMMA v. Pappayya, I. L. R., 46 Mad. 349 : 
44 M. L. J. 45. 


The recent Judgment of the Privy Council in Rajangam 
Atyar v. Rajangam Atyar (4) seems to conclude the question 
whether an unregistered deed of partition can be used for the 
purpose of proving division in status. 


1, (1896) 1 Ch. 644. 2. (1920) I L. R. 43 M. 357. 
3. (1922) L L. R. 25 Bom. L. R. 234. 4. 44 M. L. J. 745. 
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SAMA Rao v. VANNAJEE VAPUJ, I L. R. 46 M. 64 : 43 
M. L. J. 745. œ - 

We do not think that, there is anything in Sahu Ram’s 
case (1) which is inconsistent with the liability of the son’s 
shares being seized in execution of a decree against the father. 
On the other hand, having regard to the principle on which the 
son’s share is seized in execution of the dedtee against thé 
father, vtz., that the property is one in respect of which the 
father has a disposing power, there is enough in that case 
which expressly recognises the power of the father to disposé 
of the entire family property in payment of his antecedent 
debts, to justify sales in execution of decrees against father 
and as pointed out ‘by Mr. Justice Subramania Aiyar in 
Ramaswami v. Ulaganatha (2) “the sons as persons likely 
to be affected by proceedings taken against the 
father, ” must have “ right to raise questidns as to the exist- 
ence or character of the debt” and equally why should the 
other party concerned in the trial thereof, be held to be 
precluded from calling upon his adversary in the matter to 
raise any objection he wishes to urge against the cerditor’s 
claim to recover his debt even against the adversary’s share 
of the estate, so as to guard against further litigation which 
might arise.” What is really doubtful on the rulings of the 
Privy Council in Sahu Ram’s case (1) and Chet Rams 
case (3) is whether the debt can be recovered from the son’s 
share if there should be a partition between the father and the 
son making no provision for the debt. If there is no pious 
obligation during the life-time of the father, and the only basis 
for the seizure of the son’s share is the father’s power, parti- 
tion puts an end to the power and the creditor is without 
remedy. This aspect of the question has not so far been con- 
sidered in any reported case. : 





SUBRAMANIA AIYAR v. CHOCKALINGA, I. L. R. 46 M. 
415 :44 M. L. J. 206. 

In this case, a promissory note was attached not by seizure 
but by an order prohibiting the debtor from paying, and the 
creditor from receiving. The question was as to whether an 
indorsec was affecced. Their Lordships hold that the attach- 
ment was invalid but nevertheless hold that the holder is not 

“1. LL R 39 All. 437 (P. C.) 2. (1899) I. L. R, 22 M. 49 (F. B) 
3. (1921) 43 M. L. J. 98 (P.C) ` 


B 
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a holder in due course.a position not quite intelligible. Either 
there was a valid attachment or there was net. If there was 
a valid attachment the indofsee, notice or no notice, took only 
a defeasible title. If there was no valid attachment, there is 
no law that could invalidate the indorsement unless it is some 
principle like that of S. 53 of the Transfer of Property Act. 
We find no reference made in the judgment to that section or 
any principle like that. That an injunction does not invalidate 
the assignment in contravention thereof has been held over 
and over again. That an invalid order should stand 
on a higher footing or that a promissory note should 
stand on a footing lower than ordinary pro- 
perty is a position difficult to reconcile -oneself to. Court's 
orders cannot be but a brutum fulmen unless the orders have a 
sanction under some known law or principle. They cannot 
invalidate titles. -Attachment is not a defect of title—very 
much less an invalid attachment. 


Rama Raov. VEDAYYA, I. L. R. 46 M. 435 : 44 M. L. J. 
373- l 

Ut res magis valeat quam pereat : We think their Lord- 
ships were right in upholding the transaction to the extent that 
they could in this case. The deed was a mortgage deed; but as 
a mortgage deed, it could not avail as by the inclusion of some 
property not belonging to the mortgagor, registration was ef- 
fected in the wrong registration office. The result of the 
Privy Council decisions on this point’ is to invalidate 
the registration for the purpose of effecting 
ithe mortgage. But is the registration unavailing even 
for the. purpose of giving effect to the covenant 
as a registered covenant ? was the question their Lordships 
had to consider in this case. They held, we think rightly, 
that the registration was good for that purpose. Now sup- 
pose there was no inclusion of a fictitious item but the parties 
desired to use the deed only as a bond and registered it in the 
place where it could be registered asa bond. If they expressly 
said so and registered it, it could not be contended that it 
would not avail as a registered bond. Even if they did not 
say so, the cases that upheld the unregistered mortgage bond 
or the imperfectly attested but registered bond to the ex- 
tent of the covenant would be authorities for upholding the 
registration quoad to the covnant. Why should the situation 
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differ because the registration at a wrong place was procured 
by the inclusion ofa fictitious item within jurisdiction ? There 
can be no difference in princple betWeen such a registration and 
a regisration at a wrong place per incuriam or designedly as 
a result of an election to abide by the document only to the 


extent of the covenant. 
o 


THE SECRETARY OF STATE FOR INDIA IN COUNCIL v. 
VENKATARATNAM, I. L. R. 46 M. 488 : 45 M. L. J. 12. 


S. 54 of the Revenue Recovery Act says “ Nothing con- 
tained in this Act shall be held to prevent parties deeming 
themselves aggrieved by any proceedings under this Act from 
applying to the Civil Courts for redress ; provided that Civil 
Courts shall not take cognizance of any suit instituted by suck 
parties for any such cause of action, unless such suit shall be in- 
stituted within 6 months from the time at which the cause of 
action arose.” [here was a demand for water cess, and a 
payment on protest. Could the party paying in such circum- 
stances be regarded as a person aggrieved by any proceedings 
under the Act ? We think the learned Chief Justice was*right 
in holding that mere notice is not a proceedi"g under the Act. 
The proceeding under the Act commences only when there has 
been non-compliance with the notice. Notice itself may not 
be a grievance. (I. L. R. 39 M. 727 E. B.). ‘The further- 
opinion expressed in that case that if notice gave a cause of 
action the suit for declaration was barred under S. 14 of the 
Encroachment Act may sound in a contrary sense so far as the 
present question is concerned but it may be pointed out that 
the notice under the Land Encroachment Act is a part of the 
rvachinery of Act for the removal of the encroachment while 
the notice under the Revenue Recovery Act ts not. Even ap- 
plying the Full Bench decision, it may also be argued as the 
learned Chief Justice has done in this case, that the 
plaintiff was not aggrieved by the notice. He paid 
so as to prevent the demand from growing into a 
grievance and the payment is his cause of action 
which undoubtedly is not a proceeding under the Act. S. 59 
of the Revenue Recovery Act is taken to extravagant lengths 
to which it could never have been intended to be taken. 
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SINGARAVELU MUDALIAR v. CHOCKALINGA MUDALIAR, 
LL. R. 46 M. 525 : 43 M; L. J. 737. ii 

A decree affirming the title cannot have the effect 
of stopping the running of adverse possession. It may involve 
a finding that the party defendant was not in possession at the 
date of the plaint but that is not stopping the running of limita- 
tion. The decree itself may afford a fresh cause of action 
(say, a compromise decree, though in one sense, it may be mere- 
ly an acknowledgment of previously existing title). The decree 
may itself be for possession and so far as the parties and their 
representatives are concerned adverse possession is no answer 
to the claim for execution ; even third parties cannot tack on the 
possession of the judgment-debtor so as to bar the plaintiff's 
claim. The effect of the decree is to wipe off the adverse 
possession of the judgment-debtor. Take for instance, a suit 
for possession against trespasser A. Pending suit or before 
suit, B trespasses on the land. The suit against A is decreed. 
but when A goes to take possession B resists. Putting A’s 
and B’s possession together, the suit is barred against B. But 
taking B’s possession alone, the time has not expired. B can- 
not use A’s possession but must stand entirely on his own 
possession. Except in these ways, it is dificult to see how 
a decree can affect the question of limitation in respect of a suit 
for possession. 
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SRI THAKUR RADHA KRISHNA GOPAL LALJI v. LAKSHMI 
NARAYAN, 2 Pat, 273. 7 


In this case, the learned Judges held that the formalities 
prescribed for the appointment of a guardian ad-litem under 
O. 32, K. 3 were not applicable to the case of an appointment 
after the retirement, death or removal of the original guardian 
ad-litem appointed for a minor defendant in a suit. We fail 
to see any such restriction in the language of O. 32, R. 3 and 
reason points to the applicability of the rule to cases of subse- 
quent appointments as well. In the first place, the Courc 
must be satished that the defendant is a minor at the date of 
such fresh appointment of guardian, before appointing one 
‘under R. 3 (1) of the Code. There can be no doubt that a 
guardian ad-litem subsequently appointed after the death or 
removal of another should have no adverse interest to that of 
the minor and that he should be a fit and proper person to be 
a guardian for the suit under O. 32, R. 3 (3). It seems 
also to be equally necessary that the order of appointment 
should not be made without hearing the objections if any to 
the person proposed, by the persons under whose care the minor 
is, after notice to them, under O. 32, R. 3 (4). We.do not 
think that it was the intention of the learned judges that be- 
cause according to them the terms of R. 3 do not apply to any 
subsequent appointment of guardian, the interest of such guar- 
dian might be adverse to that of the minor or an otherwise unfit 
person might be appointed. 


We however agree, if we may say so with respect,. with 
the learned Judges that if an appointment is. made without 
notice to the minor, the consequent decree in the suit would not 
necessarily be a nullity. © We would go further and say that 
such an appointment would only be irregular and not one made 
without jurisdiction within the meaning of S. 115 of the Code 
and unless there is any prejudice to the minor the decree would 
be good. We venture to think that the learned Judges in 
Rajendra Prasad v. Probodh Chandra Mitra (1) stated the 
proposition too widely when they said that the order of appoint- 
ment of a guardian without notice to the minor would be with- 
out jurisdiction. It would have been quite suficient for the 
purpose of that case to say that the want of notice to the minor 
was a material irregularity in the exercise of Jurisdiction within 
the meaning of S. 115 of the Code. Indeed the case in 


z. (1921) 6 PL J 83: 59 I C 936. 
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Rajendra Prasad v. Probodh Chandra Mitra (1.) was argued 
* cx parte andthe cases that held that the absence of notice 
to the minor is an irregularity were apparently not cited before 
the learned Judges. See Ram Baruchha Ram v. Tarak Tewari 
(2), Nachiappa Chetty v. Chinniah Ambalam (3) and Sun- 
darqrama Reddi v. Pattabhirama Reddi (4). Cf. Syed Aii 
Sarkar v. Manikjaft Bibi (5). We would also add that Sureh 
Chander Wam Chowdhry v. Jugut Chunder Deb (6) does not 
support the conclusion that the appointment without notice to 
the minor is without jurisdiction. It may be mentioned here- 
that the Madras High Court has under the rule making power 
under the Code deleted the words “ the minor ’ ' from the rule 
seeing that the notice to the minor in many cases would. be an 
idle formality and as the minor’s interests would be sufficiently 
safeguarded by the notice prescribed to thé other persons mén- 
tioned in sub-rule (4) of R. 3. Our view seems to derive 
support from a later decision of the Patna High Court in 
Pande Satdeo Narain v. Ramayan Tewari (7) to which the 
same learned Judges who decided the case under notice were 
parties. 

THAKUR TAJESWAR DUTT v. LAKHAN PRASAD SINGH, 2 
Patna 296 and PANDE SATDEO NARAIN v. RAMAYAN TEWARI, 
2 Patna 335. 

The first of these cases deals with the questions whether 
under the Code of 1882, it was necessary to have the consent of 
a certificated guardian before appointing him as the guardian 
ad-litem of the-minor in-a suit against him and whether if the 
guardian’s express consent was not obtained before the appoint- 
ment it.was fatal to the decree in the suit.” The second case 
considers the effect on the proceedings in a suit, of the want of 
consent of a guardian ad-litem before his appointment as such 
and of the absence of the notice to the minor, his natural guard- 
ian and the persons with whom he lives before a guardian ad- 
litem is appointed. 


Although there was no express provision of law similar to 
O. 32, R. 4 (3) inthe earlier Codes it has been uniformly consi- 
dered by the Courts for nearly forty'years, that the consent of 
a guardian ad-litem was necessary before his appointment. This 


1, (1921) 6P L J 82: 59 I C 936, 2. mAL J 589. 
3. (1916) 4 L, W. 362. 4. (1917) 6 L. W. 272. 
5. (1917) 43 I C 728. 6. (1886) I L R 14 C 204. 


7, (1923) 2 Pat. 335. 
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was based on the general principle that no person can be ap- 
pointed td an office without his ‘consent and that an office could 
not be forced on arfy person. ~ Further the older Codes by al- 
luding to the willingness of thé guardian’ ad-litem: in S: ‘456 
which now appears as O: 32, R. 4 (4) contemplated the necessi- 
ty of consent on the part of a person to act as a guardian ad- 
litem. It is sufficient in this connection to refer'to the judgment 
of Sir Michael Westropp, C. J., in Jadow Mulji v. Chhagan 
Raichand, (1). No useful purpose.can be gained in reconsider- 

*ing the cases that have stood so long, especially under a Code 
which has been superseded:by the. Code of 1908. which has been 
in force for the last fifteen years. . There was no necessity far 
an express consent of a guardian ad-litem under the earlier 
Codes and we do.not think that it is necessary under O. 32, R. 4 
(3); and if consent can be inferred from other circumstances, 
the absence of an endorsement of consent will nat amount to a 
non-compliance with that PN Pande Satdeo Narain 
v. Ramayan Tewari (2). ~. 

We do not think the first of the cases andes notice goes 
beyond saying that as a certificated guardian is bound to defend 
suits in discharge of his duties as guardian, the Court will more 
readily infer that he consented to be the guardian ad-litem of 
the infant. Indeed, the learned Judges say that if there is proof 
that the certificated guardian declined to act as guardian ad- 
litem, the infant would have been unrepresented in the suit. In 
this connection we venture to submit that we are unable to agree 
with the decision of the Calcutta High Court in Annada Pra- 
sad Ghose v. Upendra Nath Dey Sarkar (3), which holds that 
the new Code of 1908 has made a difference in the matter of 
the consent of a certificated guardian before being appointed 
as a guardian ad-litem. We wish to add to what we have said 
in the previous paragraph, that the insertion of the 2nd clause 
of old S. 443 as O. 32, R. 4 (2) was more for the sake of 
symmetry than as involving any change of policy in the Code 
itself. 

We would add that the fact that the guardian ad-litem 
took part in the execution proceedings on behalf of the minor, 
was a circumstance from which the Court might infer that the 
guardian consented to act as such under O. 32, R. 4 (3) though 
it might not be conclusive on the question. We do not under- 
stand the case of Annada Prasad Ghose v. Upendra Nath Dey 
Sarkar (3), as laying “down anything to the contrary. The 


t ILR 5 B306. 2. I L R2 Pat 335. 
3. 26C WN 781:34CL J293. 
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learned Judges in that case thought that it was not sufficient to 
out weigh the inference to be drawn from the circumstance that 
the suit was undefended.* We are not sure that the learned 
Judges in Sharoof Sahib v. Raghunatha Sivaji (4), considered 
the question fully as the reported cases they refer to have no 
direct bearing on the question. 


The effect®of the absence of consent on the part of the 
guardian ad litem is exhaustively considered in the second of the 
cases under notice. The opposing views are fully brought out 
if this case is read with Annada Prasad Ghose v. Upendra Nath 
Dey Sarkar, (3). This conflict is to some extent the result of 
‘the observations of their Lordships of the Privy Council in 
their pronouncements referred toin the judgments. If we 
have to choose between the two views we are inclined to adopt 
the views of Das, J., in this case, that it is only an irregularity 
and in the absence of any proof of prejudice to the minor, the 
judgment against him is not liable to be set aside. This seems to 
meet all the difficulties and may be accepted-as a correct ex- 
position of the law until their Lordships of the Judicial Commit- 
tee have to deal with the question directly. 





f, SAE WA WA A — Amat kaa ter een a napak tanam mana ana ANAN aeng gan, 
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SUBBAIYA PANDARAM v. MUHAMMAD MUSTAPHA MAR- 
CAYAR. L. R. 46 M. 751 : 45 M. L. J. 588. 

Two points*arose for considgration in this case, one as to ` 
the application of Arts. 134, 144 and S. 10 of the Limitation 
Act to a Court sale in execution of a decree against a trustee ; 
secondly, as to whether a suit for declaration that the property 
was trust property and was not liable to attachment followed 
by a decree to that effect ‘interrupted the°running of limita- 
tion. On the second question, their Lordships held that the 
possession of the purchaser was adverse from the date of his 
taking possession and the only effect of the decree was to em- 
phasise the fact that it was adverse. As to the rule of limita- 
tion applicable, their Lordships hold that Art. 144 applies to the 
case and not Art. 134 though their Lordships distinguish Vidya- 
varutht’s case (1) on the ground that that case related to a 
permanent lease that was created by a trustee who could valid- 
ly create a lease for his life and as such would enure for 
his life-time and limitation would run only from or on his 
aeath. They held that ruling had no application to a Court 
sale and the suit was barred though the trustee was removed 
within 12 years of the suit. Their Lordships further held 
that the Court purchaser was an assign within the meaning of 
5. 10 of the Limitation Act and could plead limitation. 

There was a cleavage of opinion between the Courts in 
India as to whether Art. 134 would apply to Court sales, the 
Madras, Bombay and Allahabad Courts taking one view and 
the Calcutta Court the other view. See 25 M. 99 and 15 C. 


703). 


JHINKU SINGH v. SITAL SINGH, 1. L. R. 45 All. 263. 

The head-note in this case seems to go much further than 
is warranted by the judgment. What happened was this. 
The minor plaintiffs had an award in their favour. On some 
okjections being taken by the defendants to the award, the 
plaintiffs next-friend agreed with the defendants that the award 
should be set aside and a fresh reference made. The Court 
held that it had no jurisdiction to go behind the agreement and 
was bound to refer. The High Court set it right by pointing 
out that on only specified grounds an award could be set aside 
and the plaintffs being minors, it was the duty of the Court to 
see whether the compromise was beneficial. The decision 
does not lay down that it is not open to parties to compromise * 
because an award is delivered in favour of one of the parties. 
One should be very much surprised if the Court laid down any 
such proposition. 


1. (1921) ILR 44 M 831. 
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SURAJMAL v. NATHWA, I. L. R. 45 All. 255." 

, In this case, a wealthy man was induced by his wife to 
create a fictitious mortgage, é. e., to say a mortgage without 
consideration with a view to benefit the mortgagees. The 
question was whether such a mortgage bound the estate. 
Their Lordships hold that such a transaction is wholly void. It 
is difficult to see w If it was a mere promise, S.-25' of the 
Contract Act might have been pleaded against as it might well 
be that a promise to a wife’s nephew cannot ‘be regardéd 
as based “on natural love and affection ” though those terms 
are not defined anywhere in the Act. But, here; you had “a 
charge in favour of the nephews and it is not necessary’ that: 
charges should be supported by consideration and cannot be by 
way of gift. There is no rule of evidence which rendets-evidence 
inadmissible to prove that a charge which purports to be for 
consideration is really one without and by way of gift.’ The 
Privy Council held in Hanifunnissa v. Fais-un-nissa (1) that a 
sale may be shown to have heen intendcd rally to, operate as 
a gift. suh i 


- x{ ~ 4 t 
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DARSHAN LaL v. SHIBJI MAHARAJ, I. L. R. 45. Al 215, 
SHEO RAMJI v. SHRI RIDHANATH MAHADEOJI,. Ad L. R. 45 
AI. 319. 

These cases proceed upon the view that the plaintif i in 2 
suit respecting the property belonging to an idol is the idol itself 
and it may be represented by a next-friend like the ordinary 
human minor to whom the position of the idol is assimilatd for 
various purposes by the cases dealing with the matter. This 
is in accordance with the decision of the Full Bench “in Jodhi 
Rai v. Basdeo Prasad (2). But it is difficult.to.reconcile this 
position with the following statement of the law bys the-Privy 
Council in 32 C. 129 at 141. “But assuming’: the: religious 
dedication to have been of the strictest character, it still remains 
that the possession and management of the dedicated property. 
belongs to the shebait. And this carries with it the right: to 
bring whatever suits are necessary for the protection ofthe pro- 
perty. Every such right of suit ig vested in the shebatt,.not in 
the idol.’ These observations occur in a case where. eae rates: 
tion was whether a minor shebait could take advantage ofiS. 7 
of the Limitation Act (present S. 6) and their Lordships-held 
that he could. The argument on the other side was that the 
right of suit vested in the idol and the shebait’s minonty could 
not enure for the benefit of the idol. T 


1 Trata 
Penempatan naaa 
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RAM SARUP v. NaRAIN Das, I. L. R. 45 All. 198. 

Some of the defendants in a swit for sale on mortgage died 
before the preliminary decree but the decree was passed in 
ignorance of that fact ex parte. The decree-holders subse- 
quently applied for order absolute and then alleged that some 
of the defendants had died but that their regresentatives were 
already on record and a decree was passed. On application for 
execution, objection was taken that the decree was a nullity as 
some of the parties had died before the preliminary decree and 
their representatives had not been brought on record before the 
decree was passed. The objection was repelled on the ground 
that whatever the defect in the preliminary decree, the final de- 
cree was properly constituted as to parties and it was too late 
to take any objection to the preliminary decree. 

Another point decided is that the fact that 
the representatives of one of the defendants are not brought 
on record is no reason to hold that the whole decree is a nullity. 


LAKSHMI CHAND v. ANANDI, I. L. R. 45 All. 245. 

In this case, the question was as to the effect to be given to 
a joint will by two undivided Hindu brothers of joint family 
property on the death of one of them. Undoubtedly the 
two together could have disposed of the property and it may 
well be that both of them may make a will. The difficulty lies 
in finding out the legal basis for supporting the bequest on the 
death of one of the brothers, the other attempting to revoke tt. 
If the joint wills were the result of a bargain the position is in- 
telligible. But failing a bargain, we cannot see any legal basis 
for the position taken. It is difficult to support on principle 
a testamentary disposition by one member with the consent of 
the others unless consent can be given an extended operation so 
as to have the result of disrupting the family quoad the proper- 
ty. (See 43 Mad. 824). A mutual will is revokable unless 
the other side has taken a benefit under the will or unless there 
has been a bargain between the two. Ordinarily, also, joint 
will of joint property (see 33 Mad. 406) is revokable by the 
survivor and comes into operation only after the death of both. 


FATEH SINGH v. THAKUR RUKMINI RAMANJI, I. L. R., 
45 A. 339 (F. B.) E 
The last word has been said on the question whether it 18 
possible in any way to contract to transfer the spes successtonts 
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of a reversioner. (I. L. R. 45 A. 179 P.C.). So says 
Lord Sumner in 45 M, L. J. 617°(P. C.). You 
can neither agree to transfer the spes nor agree 
to transfer the property when and if it vests in the rever- 
sioner. The further question that arose in the case under re- 
view which the Full Bench was careful to distinguish from the 
Privy Council cases referred to, by premising that here the con- 
veyance was by the widow and of the absolute estate and the 
reversioner only assented to it, the assent having taken the form 
of relinquishment of any right that might arise to him. The con- 
veyance by the widow was in favour of a charity and could not 
be supported on any principle of necessity. The subsequent 
assent of the reversioner also was not for consideration. On 
principle, it is difficult to see how it is to be distinguished from 
ordinary contracts with reference to spes successionis. In Kanhai 
Lal v. Brij Lal (1), however, their Lordships have applied the 
principle of estoppel to a reversioner. They had similarly 
applied the principle in Bajrangi’s case (2). But having regard 
to the observations of the Privy Council in 42 M. 523 at 536 it 
does not seem possible to use it in that way. But apart from 
all question of estoppel, the Full Bench in this case finds in the 
observations of Lord Dunedin at 539, viz, “of 
course something might be done even before 
that time, 1. e. (vesting) which amounted to an 
actual election to hold the deed good ” justification for holding 
that the reversioner is bound. Lord Dunedin’s judgment 
does not indicate the conditions of a binding election whether it 
should be for consideration or whether it may be gratuitous or 
whether all that is necessary is an overt act. This case lays 
down finally for Allahabad that the election need not be for con- 
sideration. Whether the election can be by a person who was 
not at the time the actual reversioner but only a possible rever- 
sioner has not been considered in this case. It was not necessar 

to do so. 





CAWNPORE COTTON MILts Co. v. GREAT INDIAN PENIN- 
SULAR RAILWAY, I. L. R. 45 All. 353. 

The point raised in this case was whether service of notice 
on the Dy. Trafic Manager who had been authorised to deal 
with claims against the Company was 8ufficient notice under S. 
77 of the Railways Act. Of course the defence of want of notice 
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on the part of Railway Companies, is generally as little, if not 
less, meritorious than that of limitation but one that Railway 
Companies are not slow to avail themselves of as the reports 
abundantly show. It was rightly held that authority to deal with 
a claim “does not connote authority to receive a claim. 
on behalf of the Railway Administration. But the 
judgment goes much further than that and Iys down that ser- 
vice under S. 140 is the only mode contemplated by the Act and 
service in any other mode on the Railway Administration 
is ineffective. The words of the Section are : | 

“ Any notice authorised by the Act to be served on the 
Railway Administration may be served on the Manager or 
Agent (a) by delivering the notice to the Manager or Agent ; 
ib) by leaving it at the office ; or (c) by forwarding it by 
post in a prepaid letter, etc.” 

S. 77 requires the claim to be preferred in writing to the 
Railway Administration within 6 months. Railway Adminis- 
tration is defined in S. 3 (6) as meaning the Railway Company. 


The Allahabad High Court in this case holds that ‘may’ 
there is equivalent to ‘ must ’, the use of the word being explain- 
ed by three alternative modes of service. On the other hand 
the view taken in Pertannan v. South Indian Ry. Company (1) 
is that service on the Agent in the manner indicated is only an 
alternative mode prescribed by the Legislature which does not 
cxclude, for instance, service on the Company at its Head Office. 
The view of the Allahabad High Court in this case by con- 
centrating attention on clauses (4) to (c) would seem to require 
sufficiency of service on Agent to rest on assumption that the 
Railway Company is bound by service on the Agent. We 
think the preferable view is the Madras view. But that does 
not justify service on any official unless that official is autho- 
rised by the Railway Company to receive the notice on behalf 
of the Company (as for instance in 23 M. L. J. 371) or unless 
the notice has been given to the Company through some other 
oficer who has only sent it on to the Agent and he has received 
it within 6 months as required by S. 77. As well pointed out 
by Mr. Justice Sundara Iyer in I. L. R. 36 M. 65, the Act 
designates only the Agent and no other person can be said to 
represent in law the company so as to make service on him 
sufficient service on the Railway Administration, apart from 
authorisation express or implied from circumstances. 


r (1897) LL R 22 M. 137. 
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MUHAMMAD Mumtaz Att Kuan v. MOHAN SINGH, 
© I L.R. 45 All. 419 P.C. ° 


In this case the question was whether the fact that an occu- 
pancy tenant had asserted an under-proprietary right in an 
action and had continued the assertion for over 12 years pre- 
cluded the landlord from treating him as an occupancy tenant. 
What happened was this : The landlord gave notice of eject- 
ment on the footing that the other party was a tenant. The other 
party applied to the Revenue Courts to vacate it. The 
Revenue Board vacated it on the ground that there were 
reasonable grounds for believing that the other party was a 
sub-proprietor. More than 12 years thereafter the other 
party brought a suit for declaration that he was a sub-proprie- 
tor both on title and on adverse possession. The Courts in 
India finding against title at the same time held that he made 
out a prescriptive title. To this, their Lordships say: “ They 
are unable to affirm as a general proposition of law that a 
person who is in fact in possession of land under a tenancy or 
occupancy title, can, by a mere assertion in a judicial proceed- 
ing and the lapse of six or twelve years without that assertion 
having been successfully challenged, obtain a title as under- 
proprietor to the lands. Such a judgment might have far- 
reaching effects. It is notorious that in actions for rent or 
enhancement of rent or for rights persons in possession are 
prone to set up rights which they do not possess 
and if for any reason as in the present case no definite determi- 
nation is arrived at but the parties continue on the original 
footing, the mere lapse of so short a period as six or twelve 
years would deprive the landlord of his proprietary rights un- 
less in the meantime he had brought a declaratory suit to settle 
once for all the terms on which possession was held. ‘The 
case might have been different if in addition to the judicial 
assertion by the plaintiff there had been any change in the 
money payment which he thereafter made to the landlord. 
There was apparently no question that the defendant could 
have maintained a suit for possession of the village in question 
or treat the plaintiffs as if they had merely been squatters. ” 
A similar question arose in (1923) M. W. N. 689, P. C. anda 
similar view has been given expression to in respect of tenants 

* of a Watan land in Bombay. ° 


[End of Volume.] 
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Spencer and Devadoss, JJ, 








| - C. R. P. No. 5 of 1923. 
1923 July 12ih. 

Madras Local Boards Act Madras Act, V of 1920— Election 
of the President ofa Union Board by members before taking oath 
as prescribed by Madras Act II of 1922—~Election invalid—Subse- 
quent taking of oath, whether will cure appointinent, 


Where the members of a Union Board, newly constituted 
under Madras Local Boards Act of 1920 and elected a 
president of the Board without taking the oath required by S, 2 
of Madras Act II of 1922, held that the election of the President 
was invalid. A subsequent taking of the oath at the next meet- 
ing of the Board would not cure tHe defect, 

K. Rajah Atyar for the petitioner, 


P. Venkatramana Rao for the respondent. 


Odgers and 
Hughes, J]. S, A. No, 267 of 1921. 
1923 July, 18. 
Civil Procedure Code, O, 21 R.63—Claim rejected without in- 


vestigation—E ffect of order—No suit within one year to set aside 
order—Tille barred, 


The Court passed an order dismissing a claim petition with- 
out investigation on account of the delay in preferring it and at 
the same time remarked in the order that it would not affect the 
rights of the claimant, if any. The order on the claim petition 
was not set aside within the period prescribed by Art. 11 of the 
Limitation Act and the sale in execution of the properties atta- 
ched was duly held and confirmed, Held it was not open to 
the claimant thereafter to set up his title to the property, The 
_claim order was conclitsive not only with reference to title but 
also with reference to possession and the claimant could not 
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rely on his possession prior to the order so as to-set up a title 
by adverse possession, 


_ 41M, 985; 8 M. 506 feilowed, 
B. Sttarama Rao, for appellant, 
K.Y. Adiga, for respondent, i 


A 
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Spencer and Devadoss, JJ.) 
; | C. R. P. No, 829 of 1922, ° 
1923 July 19. 

Civil Procedure Code Act V of 1908, Schedule Il, paras 5 and 
19—Agreement to refer disputes to arbitration—Agreement filed in 
Couri—Arbitration by specified persons—Refusal to act by one of 
them— Power of Court to appoint another. 


Where certain persons agree that the matters in dispute bet- 
ween trem be referred tothe arbitration of certain sqecified 
persons and a muchilika is executed for that purpose in favour 
of those specified persons and such agreement is filed in Court 
upon which an order of reference follows and when after that 
one of the specified arbitrators refuses to act, the Court has got 
power under para 19 read with para 5 of Schedule IT ofsCivil 
Procedure Code of 1908 to appointa fresh arbitrator in his 
place. Bala Paltiabhirama Chetti v, Seetharama Chetti, 17 M. 
498, followed. 

K. Rajah Iyer and K, V. Srinivasa diyar for petitioner. 

The Government Pleader. (C. V, Ananthakrishna Atyar) for 
respondent. 


Odgers and Hughes, JJ l 
SIA. No. 141 of 1921. 


1923 July 23. 

Registration Act, Ss. 17 and 49—Parlition— chits-—Descrip- 
tion of properties allotted to each sharer--chits signed by the parties 
but not regislered—Admissibility in evidence—oral evidence to 
prove division in status — Mortgage—Trees— Registration if 
necessary. 

The members of a joint Hindu family with a view to parti- 
tion the family properties drew up four chits, each containing 
the properties allotted to that tourth share. The chits were sign- 
ed by all the members of the family and attested by strangers, 


3". 


After a casting of lots, the chit which fell to a particular sharer 
was given to him with his name written thereon. Held that the 


chits did not constifute a deed of partition and were admissible’ 


in evidenee without registration; and that oral evidence was 
admissible to prove a division in status between the parties. Held 


further that a usufructuary mortgage of palmyra trees is move-, 


able property and the transfe: does not require registration. 
K. V, Sesha Iyengar for appellant. 
S. Anantarama Iyer for respondent. 
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Odgers and 
dughes J). | S. A. 368 of 1921, 
1923, July 24: l 
Minor—Decree againsi—Suit on mortgage execuled by father 
—Father appointed guardian-ad-lilem of minor defendants in a 
suti to enforce the mortgage—No plea of absence of necessity or 
benefil—Decree—Sutt b, minor to set aside decree—Righis of 
alienee— Partition, 


A Hindu father raised money for the purchase of new lands 
for the family and executed a mortgage for the amount charging 
his family properties and the properties newly acquired. In a 
suit by the mortgagee to enforce the mortgage. the father was 
appointed guardian-ad-litem of his minor sons and he did not 
put forward any plea that the mortgage was not binding on 
the minors or their interest in the family properties, The suit 
was decreed and in execution of the decree the properties were 
sold, Subsequently the sons sued to set aside the decree and 
for recovery of the family properties. Held that the interests of 
the father were adverse to the minors in the prior litigation, 
that there was no representation of the minors in that suit, and 
that the decree therein was not binding on the shares of the 
minor sons in the family properties, Held further that without 
driving the purchaser to a fresh suit for partition ot the father’s 
share of the family properties, he could be allotted that share 
in the present suit by the sons. 31 A. 572 ; 44 M. L. J. 309 foll. 


A. Krishnaswami Iyer, &T.M. Ramaswam Iyer, for appellant, 
T. Narasimha Iyengar, for Respondent. 





+ 


4 


` ` Odgers & 
Hughes, JJ. | S. A. 286, of 1921. 
1923, July, 31. ) Š 
Transfer of Property Act, S. 5— Morigage—Attesiation—Proof 
of—Admission of execution in pleadings and no denial of validity 
—Onus of: proof—Usufructuary Mortgage—Personl lability— 
Deed—~Consiructiqn. 


In the case of a mortgage document required by law to be 
attested the admission of the mortgagor of its execution by him- 
self is, under S. 70 of the Evidence Act, sufficient proof of its 
execution. Where therefore the mortgagor in a suit to enforce 


the mortgage admits execution and does not dispute the validity 


of the mortgage on the ground of want of proper attestation, 
the admission dispenses with the necessity of further proof and 
simply because one of the attestors in the course of his evidence 
speaks to his not having witnessed the execution of the 
mortgage, it is not incumbent on the court to raise an issue as 
toithe validity of the mortgage. 44 Cal. 345 ioll, (1917) M, W. 
N. 583, (1918) M. W. N, 853 dist. Where in a usufructuary 
mortgage of the year 1911 there was a clause to the following 
effect: “Having paid the amount of the mortgage on 7th July 
1917 and getting it credited in the bond, 1 the mortgagor shall 


enjoy the land ” Held that the clause imported a personal liabi- 


lity. 27 M. 526 foll. 


K.S, Krishnaswami Iyengar and P,S, Ramaswami Iyengar 
for appellant, i 


T, M, Krishnaswamy Iyer and N, Stvaramakrishna Iyer for 
respondent. 
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Phillips and Venkatasubba ` 
Rao, JJ. | A. S. No. 290 of 1920. 
1923. July 18th. 


od ' 

Benamidar_<Assignee fromRight to sue_Transfer of 
Property Act, S. 56.._Agreement between mortgagor and pur- 
chaser of the equity of redemption that mortgage amount 
should be paid out of the properties reservad__Enforceattlity 


of. 

Where there is a benami assignment of the mortgagor's 
rights an assignee from such benamidar is not entitled to sue 
for contribution. 

A contract, subsequent to the mortgage, between the 
mortgagor and the alienees of the equity of the redemption 
that the mortgage debt was to be discharged out of the proper- 
ties retained in his ownership is enforceable on the principle 
enunciated in Sec, 50 of the Transfer of Property Act, 


A. Krishnaswami diyar, K. Balasubramania Aiyar and 
Sankararama Sastri for the Appellants. 


C. F. Anantakrishna Atyar and K. V. Sesha Aiyangar for 
the Respondents. 


Ee ee 


Sir Walter Salis Schwabe, 

C. J., Coutts Trotter and A. S. No, 106 of 1921, 
Krishnan, JJ. 
1923, Angust 2nd 


Transfer of Property Act, 8. 5$4Contract of sale 
Absence of Registration Possession given under the contract 
Suit in ejectment__Part performance._Registration Act, 
Ss. 17 and 49. 


‘The equitable doctrine of part performance as laid down 
in Maddison v. Alderson 8 A, C. 467 and followed in 42 Cal. 
801 and 39 Mad. 509 applies also to India and the decisions to 
the contrary in 29 Mad 336 and 40 Mad, 1134 are not good 
law. 

Fhe defendant in possession of the property in pursuance 
of a contract for sale enforceable by specific performance on 
the date of the written statement can resist the suit for posses- 
sion even though no registered conveyance has been executed, 
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Where the defendant. the Vizagapatam Sugar Development 
Company got possession of property undar a contract of sale 
and continued in possessi8n for more than 11 years till the date 
of the suit and the vendor as a director of the defendant Com- 
pany -treated the pronerty as belonging to the defendant but no 
registered conveyance was executed by the vendor, in a suit for 
recovery of pussession of the property by the heirs of the 
vendor on the ground that no title passed, as there was no re- 
gistered deed of sale. . 


Held, the plaintiffs could not recover. | 
A. Krishnaswami Aiyar, K. Aravamuda Aiyangar and 
Kengaram for the Appellants. 


P. Narayanamurthy, D. Appa Rao and B. Satyanarayana 
for the Respondents. 
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Spencer and 
Devadoss, JJ | C. M. A, No. 63 of 1922. 
1924 August 15. , 

Civil Procedure Code, Ss, 2 (11),°50 & 53— Execution of 
decree—Decree for ejectment against father—Execulion against 
sons—Remedy of decree-holder, 

Where a person obtained a decree in ejectment againsta 
a Hindu father in a representative capacity and ‘after his death, 
sought to execute the decree against his undivided sons, the 
ktter pleaded that they were not the legal representatives of the 
deceased, that S. 53 of the C. P. Code was confined to claims 
for the payment of debts and that the remedy of the decree- 
holder was by a suit against them, Held that it was open to the 
décree-holder to execute the decree against the sons. 

S, Varadachariar for T Rangachariar for appellant. 

S. Srinivasa Iyengar and M. Patanjali Sastri for reg- 
pondents, 
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Spencer and 

Devadoss, J]. | C. M. S. A, No. 89 of 1922. 

1923 August 17, 

Civil Procedure Code, S, 48 and O. 21, R, 17— Execution 
application-——A mendinent—Limitation. 

A person applied for execution within the 12 years pres- 
cribed by S. 48, C. P. Code but did not give a lis! of the proper- 
ties against which execution was sought. This defect in the 
application was subsequently remedied by filing a schedule of 
immoveable properties sought to be attached, but this was: 
done after the expiry of 12 years from the decree, The judg- 
ment-debtor objected to execution on the ground that the 
application originally fled was not one in accordance with O. 
21, R. 11, C. P. Code, and that the so-called amendment after 
the expiry of 12 years was a new application, Held that the 
original application having been filedin time, the amendment 
related back to the date of that application and that execution 
was not barred under S, 48, C. P. Code, 26 M. L. J. 83 foll, 


K. Kamanna for appellant. 
C, V, Anantha Krishna Iyer for Respondent, 
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Trotter and Krishnan, JJ, In re an Advocate, 
1923 August 20. zá 

Letters Patent (Mad) Cl. 9 and 10—Barrister-Perjury—Con- 
Wiction in England—Removal from roll -Jurisdiction of the High 
Court—Delay in taking action. s 

"A Barrister who had also been enrolled as an Advocate of 
the Madras High Court was convicted of perjury by an English 
Court and disbarred in consequence by the Benchers of Lin- 
coln’s Inn by whom he had been called to the bar, Some® 
years afterwards the Advocate began to practise in the High 
Court and the Courts subordinate thereto. Thereupon proceed- 
ings were taken against him under CI 10 of the Letters Patent 
(Madras) for removal of his name from the rolls of the High 
Court. 

Held (1) that the conviction of the advocate for perjury in- 
volved moral turpitude justifying disciplinary action by the 
High Court ; (2) that the High Court would not allow the pro- 
priety of the conviction to be questioned but it would enquire 
into the facts which led thereto, to ascertain the degree of 
moral turpitude involved and to form an opinion as to the 
extent of the punishment necessary ; (3) that perjury was an 
offence which had miny degrees of gravity and that the false 
statement in question having been made by the Advocate in 
self-defence and under the stress of severe cross examination, 
did not merit severe punishment ; (4) that the action of the 
Benchers of Lincoln’s Inn who disbarred him and the judges 
who confirmed that sentence is not binding on the High Court 
which was invested with a wide discretion in the matter under 
Cl, 9 and 10 of the letters Patent , (5) that having regard to the 
lapse of some years, it was open to the High Court to consider 
the matter as it then stood, and to take into consideration such 
matters as would be relevant on an application to reinstate a 
man who had been disbarred ; (6) and that the Advocate having 
` prodnced a considerable body of testimony that he had led an 
honourable and respectable life since his return to India, the 
-ends of justice would be satished by suspending him for a. 
period of 12 months, 


The Advocate in person, 
The Advocate General C. Madhavare Nair Contra.. 


Chief Justice, Coults l 7 
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C. M. A, No. 269 of 1922. 


Devadoss, JJ. o 
1923 August 21. 
Criminal Procedure Code, S. 145—Order declaring a party to 
be in possession——-Suit by opposite party for damages—Matntain- 
ability. l l 

In proceedings under S. 145 a certain pefson was declared 
to be in possession of immovable property. The opposite party 
sued in the Civil Court for damages for unlawful obstruction 
by the party who was successful in the possession casé, There 
was no prayer to set aside the order under S. 145, Cr. P. Code, 
or for recovery of possession. Held, that it was open to the 
plaintiff to give up his right to possession and sie for damages 
on his title and that the suit was maintainable, 

K, P. Ramakrishna Iyer, for appellant, 

K. Aravamuda Iyengar, for respondent. 


: Spencer and | 





Odgers and Hughes, JJ, 
S. A. No. 560 of 1921. 
1923, August 29. 


Limitation Act, arts. 142 and 144-—- Adverse pussession—Lands 
attached to office of Khazi— Partition. 

The plaintiff brought a suit for partition of certain lands as 
heir of a deceased person who was last in possession of them and 
the defence was that the lands were attached to the office of 
Khazi and therefore impartible. The lower Courts held that as 
the lands were in enjoyment of the deceased and her husband for 
a considerable length of time and the defendant had not shown 
that the enjoyment was permissive the lands were partible, In 
second appeal it was contended that the lands were impartible 
by their nature and the long enjoyment must be construed to 
be only permissive and every successive Khaji had the right to 
repudiate the actions of the previous Khaji and there could 
be no question of limitation. Held that by long enjoyment 
after an alleged partition of the lands some hundred years ago, 
the exclusive right claimed by the defendant must be taken to 
have been barred under the ruling of the Privy Council in 23 
Madras 271 and that the earlier decisions of the Madras High 
Court to the contrary must be taken to have been overruled. 
The recent decision of the Privy Council in 44 Madras 831 did 
not govern the case, 


8 
K., Ramanatha Shenai with K, Sanjeeva Kamath for the 


appellant, ° 
lmam-ud-din and Rafi-ud-din for the respondent, 
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Spencer and Devadoss, J]. 
° | C. M. A. No. 900f 1922 

1923, August, 30. 

Provincial Insolvency Act (V of 1920)Ss, 53, 54 and 78—Leave to, 
appeal—Grant of, at the hearing of the appeal—Fraudulent trans- 
fer—Right of credilor to apply for annulment— Appeal, 

S. 78 of Act V of 1920 (Provincial Insolvency Act, 
empowers the Court to excuse delay inall applications under 
the Act and ina proper case the High Court will excuse the 
delay in asking for leave to appeal and grant the leave at the 
time of the hearing of the appeal itself, 

It is open to a creditor to move the Court to annul a 
transfer, under Ss. 53 and 54 of Act V of 20 when the 
Official Receiver could not or would not do so. The Official 
Receiver should generally move in the matter, if necessary, 
after obtaining indemnity for costs from the creditor impugn- 
ing the transaction. Where the lower Court dismisses such an 
application by a creditor, on the only ground thitit ts really an 
application under S., 68 compliining of the act of the Receiver 
who had paid off a mortgagee in full after recognising the 
validity of the hypothecation in his favour, Held that the remedy 
under Ss. 53and 54 is an independent one which could be 
pursued by the creditor. Held also that such a creditor ıs a 
person aggrieved” within the meaning of S. 75 of Act V of 
1920. The word “ act''in S, 68 of Act V-of 1920 defined, 
Duties of Official Receivers pointed out, 

42 Mad, 322; 39 All, 152 distinguished. 

2 Pat. LJ. 101; 36 TI. C. 771; 521. C. 761; 52 J.C, 188. 
37 All. 252; 45 Mad. 189 followed. 

K, Rajah Iyer with P. N. Appusami and P. V, Krishnaswamy 
for appllants. | ee 

K. V. Krishnasami lyer and T. L. Venkatarama flyer for 
Respondents, ; 


C. M. S. A, No. 74 of 1922. 


Spencer and Devadoss, JJ. 


1923, August, 29. 


Limitation Act, Aris. 166 and !81—Execution sale—Selting 
aside— Application under S. 47, C. P. Code—-Limitation. 


Where a Courtlauction sale of immovable properties in 
execution of a mortgage decreeis sought to be set aside not 
only on the grounds of material irregularity and fraud within 
the meaning of O. 21, R.90C. P. C., but also on the ground 
of illegality owing to non-publication of sale-proclamation in 
the village where the properties are situate thereby attracting 
the operation of S. 47, C. P. Code, the article of the Limitation 
Act applicable to such proceedings is only Art. 166 and not 
the residuary article, Art. 181 ; 


43 M. L. J. 184; 16 L. W. 9345 11 L. W. 59; 27 M.L. J. 
6u5; 38 Mad, 1070; 46 Cal. 975; 61 1. C. 823 followed, 

43 Mad. 313; 26M.L J,207;27C, L, J] 528- dissented 
from: 42 Mad, 753; 43 Bom. 237 considered. l 

A, Krishnasami Iyer & K, Balasubramanya Iyer for appellant. 

T. Rangachariar ond P.V. Krishnaswaint Iyer for respondents. 


Spencer and 
Devadoss, JJ. C. M. S.A. No. 1 of 1923. 


Civil Procedure Code, S, 47—Execulion—Estoppel— Pay- 
ments made lo legal representation of morigage decree holder before 
decree—Payments not given credit—Jurisdiction of Executing 
Court lo enquired, 


Held, that a Judgment-debtor is entitled to the plea of 
estoppel in Execution Proceedings against the legal repre- 
sentative of the mortgage-decree holder, for payments made to 
the legal representative before the decree on the representation 
that the mortgage money was his, which payments were not 
piven credit for in the mortgage decree passed against the 
Judgment-debtor, and that the Executing court has jurisdiction 
to inquire into such payments under, S, +7C. P.C. 

T. S. Ramaswante A.yar and V. Sundaram diyar, for 
appellant, 


K. P, » Mahadeva Atyar, for respondent. 
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Cri, Revn. Case No, 961 of 1922. 


& 


Krishnan, J. 


1923 September, 4 

Where the District Judge in revision made an order setting 
aside the discharge of the accused by the trial Court without 
notice to fhe accused the High Court in revision reversed his 
decision and remdhded thelcase. 

26 M, 4t F, B. foll. 

B, Satyanarayana for the petitioner. 

Public Prosecutor for the Crown, 
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Spencer and Kumara- 
swami Sastry, JJ. | C. M. A. No. 31 to 35 of 1923, 
1923 September, 5. 

Civil Procedure Code O 43, R. 1 (k)-Appeal—Order for shale: 
inent—Necesstty jor. 

On the death of a sole plaintiff the respondent applied to 
be brought on record in her place within time, While that 
application was pending, but after 5 months from the date of 
the plaintiff's death, appellant filed a petition to be brought on 
record as the legal representative of plaintiff and have the delay 
in applying excused, The Court below refused to excuse the 
delay and dismissed the appellant’s petition and ordered the 
respondent to be brought on record. The appellant thereupon 
appealed tothe High Court. Held that no appeal lay under O. 
43, R. 1 (k) C, P Code as the suit had not abated and as there 
was no order refusing to set aside the abatement, 39 
M, 488 Ref, 

G. Lakshmanna and V, Viyanna tor appellants, 

B, Satyanarayana and K, N, Rafagopala Sastry, with him for ` 
respondent, 


Kumaraswanu Sastri, 
and Waller, JJ. S. A. 548 No, of 1922. 
1923 September, 12. 

Mortgage— Usufrucitnary—Adverse possession—Acquisttion of 
Morigagee's interest—Right to improvement. 

A trespasser who acquires by prescription the interest of a 
usufractuary mortgagee is not entitled to the value of improve- 
ments effected by him. 

C, V, Ananthakrishna Lyer, for appellant. 

B. Sitaraina Row and S.R, Muthusami Iyer, for respondents. 
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Phillips and Venkata- 
subba Row, JJ. i A. S. No, 257 of 1920. 
1923 September, 5. s 
Transfer of Property Act, S, 53-—~Fratudilent transfer-—Mort- 
gage—Part of the consideration found to have been applied im dis- 
charge of prior debls—Valutily of mortgage. 


Where out of a sum of rupees ten thousand which formed 
the consideration fora mortgage, a sum of Rs. 7,000 and odd 
weift to discharge prior debts of the mortgagor, a sum of 
Rs,1,000 and odd was paid in cash before the Sub-Registrar 
and the balance was applied to pay off a fictitious debt alleged 
to be due on the mortgage to the mortgagor, the Courts found 
that the transfer was made in fraud of creditors. Held that even 
so, the mortgage was not wholly bad but must be upheld to the 
extent of Rs, 7,000 and odd which went to pay real and existing 
debts of the mortgagor. 

37 M. 227 ; 43 C. 524 (P. C.); 44 C. 562 ; 30 C. 1051 ; 33 
M, 335 Ref. 


T. M. Krishuaswami lyer with T, M. Ramaswami Lyer for the 
Appellant. 


K, Bhashyam Iyengar and P, J, Kuppanna Rows for the 
Respondent, 
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Krishnan J. l 
- Cr, R. C, 129 of 1923, 
1923 Sepiember, 6 

Cr. Pi Code,—S. 403 cls, 1 & 2—Afischtef—Acguittal for— 
Rioling—Fresh trial for, on same facls—Legality, 

Where d was accused with others of the offence of 
mischief on the ground that he along with them went to a pal- 
myra tope ot the complainant and stood there while some others 
climbed the trees and broke the toddy pots and cut the spathes, 
and was acquitted, /icid, that he (4) could not be tried again on 
a charge of rioting in respect of the same occurrence, 

The offence of rioting was not, onthe facts of the case, a 
distinct offence within the meaning of S. 403 (2), Cr. P.C., and 
the case fell under S. 403 (1) thereof, 

S. Ramaswamt Atyar for Petitioner, 

Public Prosecutor for (heiCrown, 
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Spencer and Odgers, JJ. 
C. M. S.A. 71 cf 1922, 


1923. September, 111P 
Limitation Act of 1998—Aris. 176, 181—Applicability— 
Morigage—Redempt ron suri— Prel uninary decree-2Plaintiff’s death 
after—Application by his representatives for being brought on 
record as legal representatives and for passing of final decree— 
Limitation, 

Where, in a suit for redemption, the plaintiff died after a 
preliminary decree was passed, and his legal representatives 
filed an application for their being brought on record as such 
and for the passing of a final decree, held that the application 
was one to have the legal representative of a deceased plaintiff 
made a party within the meaning of Art, 176 of the Limitation 
Act of 1908, and that, as it was not filed within the six months 
allowed by that Article, the suit abated. 

A. S. Champakesa Iyengar for Appellants., 

S, Ramasswamy Aiyar, and T. V. Ramanatha diyar for 
Respondents. 


Sin 


Kumaraswaini Sasiriar 
and Waller JJ. S. A. No. 194 of 1921. 
1923 September 13 


Morlgage—with possession Slorigagee—Sub-morigage by— 
Deposit by mortgagor of mortgage amount into Court--Validity— 
Mortgagee and Sub-Morigagee impleaded in petilioun—Money not 
drawn out owing to dispules between them—Redemplion suit— 
Mesne Profits from date of deposit—Mortgagor’s right to recover 
from mortgagee and sub-morigagee—Sub-Morigage subsequently 
found to be benami—E fect. 


A mortgagee with possession made a sub-morigage. The 
mortgagor deposited the morigage money into court, impleading 
in the petition his mortgagee and the sub-mortgagee, who 
claimed to be in possession as such owing to disputes between 
the mortgagee and the sub-mortgagee the mortgage money was, 
however, not drawn out by either of them. In a suit by the 
mortgagor for redemption and for-recovery of mesne profits 
from the date of deposit from the mortgagee and the sub- 
mortgagee, held that the deposit was a valid deposit and that 


13 


the mortgagor was entitled to recover mesne profits from both 
sarbes, though it was feund that the sub-mortgage was only a 
nominal transaction, 


S, Ramaswami Aiyar, for Appellant. 
C, S, Vewkatachuriar for Respondent, 
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The Chief Justice and C. M. A Nos. 200 and 254 of 


$ Waller J. 
1923 Septemer, 21. 1922 and C. R. P. 422 of 1922. 


Land Acquisition Aci— Property suodject lo Mortgage—aAcquisi- 
lion of —Compensation money—Payment to morlgagor of-Mortgagee 
nol party lo proceedings and nol served wilh notice of —Effect— 
His right and remedy—Snuit against Government for compensation 
money—Mantatnability. 


Where property subject to a mortgage ıs acquired by 
Government under the Land Acquisition Act and the compensa- 
ion awarded by the Collecter ıs paid to the mortgagor without 
notice to the mortgagee, who was not even made a party 
to the proccedings, the mortgagee has no right of suit 
against the Government for the compensation money, His 
remedy ts confined to the procedure prescribed by the Land 
Acquisition Act, 


Governmenl Pleader for Appellant. 


T. M. Krishnaswami Aiyar aud K. Sankara Sastriyar 
for Respondent, 


The Chief Justice and 
Coutts-Troiter, J. R. C. 20 of 22. 
1923 September, 25. 


Income-Tax Act of 1922—S. 10—Exchange—Operations on— 
Profits made by—Income-Tax—Liability for. 


A person carrying on business by operations on the exchange 
is liable to be assessed to income-tax in respect cf profits made 
by him in that business. 


Profits made by sending sums of money to another Coun- 
iry when the exchange was high and withdrawing them when 
it was low are liabte to income-tax under S. 10 of the Income 
Tax Act of 1922. Such profits are not exempt from liability to 
income-tax on the ground of their being occasional profits 


14 


A, Krishnaswami Aiyar and M. Patanjali  Sastiar for 
Assessee, . 
& 
Government Pleader for Respondent, 


Phillips and Venkata- 
subba Rgo, JJ. A. S. 199 of 1922. 
1923 September, 26. 
Suit for maintenance by wife against Husband—Husband 
adjudicated insolvent—Charge on the estate asked jor—O fficial 
Assipnee—IV’helher a necessary party, 


Where a wife brought a suit against her husband who 
having become an insolvent, the Official Assignee represented 
his estate and was made a party to the suit in which the prayer 
was tochargelthe hushband’s estate in respect of the mainte- 
nance claim, and it was contended that unless and unti! a charge 
was actually created by a decree of Court, the!Official Assignee 
was an unnecessary party. 

Held that the Official Assignce isa necessary party inas- 
much as without him jhe charge asked for could not be 
effectively given. 

T. R, Ramachandrier and S, Srinivasa lyer for appellant. 


Venkatasnbbarainiah for Respondent, 


emcees anakan 


Kumaraswami Sastiar \ 
and Waller, JJ. f S, A. No. 391 of 1921 
1923 Seplember, 27, 

Madras Local Boards Act: \884— Rules by Government under 
—Election dispute—Jurisdiction of Courtin regard to--Rule taking 
away—validity—Rule purporting to be made under wrong section 
—Rule capable of being made under another section—E ffect—Elec- 
clion—Order selling aside—Validity—aA bsence of nolice to party 
affecled—E ffect. 

Rules framed by the Government under the Local Boards 
Act, 1884, taking away the jurisdiction of he court in relation 
to election disputes are inlra vires. 

A rule purporting to be made under one section is not in- 
valid because the Government had ‘no power to make the rule 
under that section, if it could have made the rule under another 


section. 
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An order made by the Government setting aside the election 
of a candidate on the ground that his presence in the Board is 
likely to bring the administration into contempt is not invalid 
on the ground that notice of the inquiry was not givento the 
candidate. ° 

T. Richmond for Appellant. 

Governinent Pleader for Respondent. 


@ 
Spencer and Odgers, J]. | 
C. R, P. No, 683 of 22. 


1923 October, 2, 

Land Acquisition Act. S 18-- Reference nuder— Order refusing 
—Renision against—tInterference 1i—Jurisdiction, 

in this case the following question was referred ioa Full 
Bench-—Whether the High Court can interfere in revision with 
an Order of the Land Acquisition officer refusing to refer the 
matter to the District Court under S. 18 of the Land Acquisition 
Act. ; 

T. Richmond, I. V. Ramanuja Rao and Y, Suryanarayana 
Rao for Petitioners. 

Government Pleader for Respondent. 


ananawur SAH anti tell atan, 


Krishnan & Odgers, JJ. ) 
C. M. S. A. No. 56 of 1922, 
1923, October, 2, J 

Limitation—Suit on a pronote against the maker's widow and 
legal representative—Altlachment before judgmeni—Decree against 
assels in widow's possession — Clann by third parly—Claim 
allowed — Regular suit—suit decreed restoring attachment—\st 
application for execution more than 3 years after the original 
decree-—~No limutation—Arl, 181 applies. 

Plaintiff-fled a suit on pronote against the widow of one N, 
and attached the properties of N before judgment. Subsequently 
a decree was passed against the properties of the deceased hus- 
band in the possess:On of the wiodw, Within a few days of the 
decree, there was a claim petition by a third party, on the 
strength of a sale-deed executed by N and the claim was 
allowed and the attachment before judgment was raised. A 
regular suit was filed by the plaintiff to set aside the summary 
order und to restore the attachment and the suit was decreed. 
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On the very date of the decree in, the regular suit but more 
than 3 years from the date of the original degree on the pronote, 
an execution petition was filed for the first time for the sale of 
the attached property. Held, reversing the lower appellate 
court’s decree, that the same principle apples fo cases of 
attachment before judgment, as in the cases of attachment 
in execution of #decree followed by claim proceedings, which 
interrupted the course of further execution; and that the pro- 
per article of Limitation Act applicable ıs Art. 181 .and not, 
Art 182, 

The principle laid down by the Privy Council in 40 M. L. 
]. applied and followed. 

G. Laksh manna, and V. Viyyanua, for appellant. 

T, S. Raghunatharao, for .espondent, 


1 ar AAN WA rana nomena 


Phillips and Venkata- \ 

subba Row, JJ. f A. S, No, 201 of 1921, 

1923 Octobe:, 5. 

Adaplion—Estoppel—Hindu widow trealing one as adopted 
son— Loug course of conduct Marriage of adopted son performed 
by her—Boy performing her husband's Shraddha—IVhelher she can 
set up invalidily of adoption owing to want of her husband's autho- 
rity—Adopted son changing his status. 


Where a Hindu widow performed the adoption ceremonies 
of a boy, performed his upanayanam and marriage, and treated 
him as an adopted son bya long course of conduct and the 
adopted son performed her husband’s Shraddhas and got no 
properties from his natural family, tn a suit brought against 
the adoptive mother by the adopted son’s widow the former 
contended that the adoption made by her was invalid owing 
to the absence of her husbind’s authority, 

Held that the adopting widow and persons claiming 
through her are estopped from setting up the invalidity of the 
adoption and it would be inequitable that the adopted son’s 
rights be deteated after he was got married and’ lost his rights 
in the natural family and otherwise had his position changed, 
34 All, 398 (P. C.) ; 30 All. 54. followed. 

T. R. Ramachandra lyer and S. Srinwasa Iyer for appel- 
lants. s 

A. Krishnaswam: liyer and V., Suryanarayana for respon- 
dents, < 
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} 


Chief Justice and ee 
Coutts Trotters ‘Ref Cas. No. 21 of 1922., 
4th October, 1923, © ie A 


Super-Tax Aci—Unvegistered -firm—Hindu La w—-F amily 
divided in status but agreeing to continue businesses tn common— 
Super-Tax~- Liability for—Family an unregistered Jiran wilhin the 


meaning of Act, 


Members of a Hindu family, who become divided in status 
under a-written instrument but agree to continue certain fa- 
mily money lending and other businesses in common, consti- 
tute an unregistered firm in respect of such businesses and 
are liable to super-tax under the Super-Tax Act. 


K. V. Krishnaswami Aiyar and V. Rajagopalatyar for 
assessee, 
Government Pleader for the crown, 


Krishnan and 
Odgers, JJ. - C., M. A. No. 164 of 1922. 
8th October, 1923. 


Civil Procedure Code S. 50—-Oecree against a person for 
paymet of money-——Eaecution against his legal representative— 
Receipt of assets and the sufficiency of assets received by the legal 
representative—Burden of proving both, lies on the decree holder 
Seeking to execute the decree ugainst the representative, 


Where a decree for payment of money ts passed against a 
person and the decree is sought to be executed against his legal 
representative, the burden of proving that the legal representa- 
tive has come into possession of the assets of the deceased and 
that such assets are sufficient to satisfy the decree lies upon the 
decree-holder. 

3 M 359 at p 363, 21 M L J 391 referred to, Williams on 
Executors Lith Edition Vol. II pp 1564 and 1565 and Bullen 
and Leake on Pleadings 7th Edition. p 561 followed. 

A. Krishnaswam diyar and C, A, Seshagiri Sasiri for the 
_ Appellant. : 

T. Rangachariar and K. S. Jayarama Atyar for the Respon- 
dent, 


» 
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Wallace, J]. C. M. P. No, 2807 of 1923 in 
1923; October, 10, S.A, No. 523 of 1922. 


Practice —Deadinan— Appeal against—Amendment of cause- 
litle by insertion of names of legal representatives— Power of Couri— 
Fresh appeal—Necgssity —Re-futtd of Court-fee on original appeal 
—Power of—Amendment of Cause-title after period of limitation 
allowed for appeal—Defences open to legal representatives in 
case of. 


Where a second Appeal is filed against a dead ian, in 
ignorance of the fact of his death, the court has power, on a 
petition presented for the purpose, to allow the cause-title of the 
appeal to be amended by inserting the names of his legal re- 
presentatives, In such a case the appeal is to be deemed to be 
properly filed only on the date on which the amendment is 
ordered ; and where the order allowing the amendment is 
made ex-parle after the expiry of the period allowed for filing 
the appeal, the only objection the legal representatives can 
urge is to thedelay being excused on the ground of absence of 
sufficient cause. Even if in such a case, a fresh Second 
Appeal has techincally to be field, the court has power to order 
the refund of the court-fee paid on the original appeal 45. M, 
L. J. 231 Cons, 


d. C, Shanmuga Nainar for petitioner, 


T. R. Ramachandra Aiyar and N. A. Krishnaiyar fer 
respondents, 


Ramesam and 
@ 


ey 


Sir Walter Schwabe 
C. J, and Waller J. Cr. Appeal. No. 480 of 1923. 
12th October, 1923. 

Finger þprini—Forgery—Taking the finger print of the accused 
in a Criminal trial where the aceused is charged with the offence 
of forgery of a finger print—Legality of, 

It is not illegal or improper to take the finger print of the 
accused in the course of a Criminal trial where he is charged 
with the offence of forgery of a finger print. 

1 Pat. 242 dissented from, , 

Public Prosecutor (J, C. Adam for the crown, 

C, A, Seshagiri Sastri, for the respondent: 
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Ref, Cas~No, 19 of 1922. 


Coutts Trotter, J. 
28th August, 1923, 


Income-Tax Act — Assessable income — Firm investing 
capital in another firm—Loss sustained in latter firm-—Set off 
_ against profits realised by foriner—Right of—Appeal against 
assessment for prior year—Expenses incurred ¢n—-Deduction of— 
Right to—Appeal successful—E ffect. 

Where firm A invests parts of its capital in firm B, and the 
latter sustains a loss, the loss so sustained by frm A. can be 
set off against the profits realised by it for the purpose of 
ascertaining its assessable income. 

The legal and other expenses incurred by an assessee in 
the year of account for successfully prosecuting an appeal 
against an assessment to Excess Profits Duty and Income Tax: 
for a prior year cannot be deducted from his income for the 
purpose of determining his assessable income, 

R. N. Avyangar and O, T. G. Nambiar instructed by Messrs 
King and Partridge for assessee. 

Government Pleader for the Crown. 


The Chief Justice and | 








Venkatasubba Rao, J]. 
19th October, 1923, 


Court Fees Act (V of 1922) S. 7 IV A, and Sch. IT Art. 17 B, 


Phillips and 
A. S. No. 74 of 1923, 


Cancellation of Document —Person not party to document— Relief 


to be asked—Removal of uralars—Court fee. 

Eight uralars of a Malabar temple executed a deed of 
management under which they gave the temple management to 
a stranger, took from him a loan of Rs. 10,000, provided for its 
re-payment from out of the income of the temple and agreed not 
to remove him from management till the debt was paid off. A 
person interested inthe uraimaship brought a suit for setting 
aside the document, for an injunction restraining the manager 
from interfering with temple management and for removal of the 
body of eight uralars. Held for purposes of court fees, the first 
relief does not fall under S, 7 IV A, asa person whois not a 
party to a document need not bring a suit for cancelling it, but 


can ask for a declaration of its invalidity. Hence ad valorem | 


duty on Rs. 10,000 need not be paid. 
Held also’ the claim for removing the uralars is one incap- 
able of valuation and falls under Sch, || Art. 17 B, and as the 
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allegations are the same against each, one court fee of Rs, 100 
e alone need be paid. . 
The Advocate General and T. S. Visvanatha Aiyar for appt. 
C. V. Ananthakrishna Aiyar and V, P. Karunakaran 
Nambtyar for respondents. = 


ananena aa 


Sir Walter Schwabe 7 
C. J. Coutts Trotter and : [FULL BENCH. | 


Ramesan, J]. f GC, M.A. Nos, 85 and 86 of 1921, 
24th October, 1923. J 
Civil Procedure Code, S. 52—Property of the deceased—Income 
in the hands of ihe heir—Whether liable of the debts of the deceased 
—Income from impartible zamindary accruing afler the death of 
the late zamindar—Liability for the debts of the late Zamindar— 
Execution. 


The income from the impartible Zamindary in the hands of 
the son accruing after the father’s death is liable for the debts 
of the last deceased Zamindar. 


Such income is ‘‘ the property of the deceased” within the 
meaning of Sec. 52 of the Civil Procedure Code. 


The income from the properties of the deceased in the hands 
of the heir is liable for the debts of the deceased. 

11. A. 268, 10 Beav, 25 followed, 

Such income can be proceeded against in execution and 
can be realised without its being sold in execution, 

K. V. Sesha Aiyangar for the appellant, 


A. Krishnaswami Aiyar and C. A. Seshagiri Sasiri for the 
respondent. 
Sir Waller Schwabe ) 


C. J. Coutts Trotter and | 5 
Ramesam, J. J. f L. P. A, No. 9 of 1923. 


24th October, 1923. <) 
Practice—Rece:pt of plaint or other papers beyond Court hours 
—Legality of. . 
Ai Judge can constitute himself as a Court and as its minis- 
terial officer even beyond the Court hours and can receive plaints 
, and other papers as such. 
K. Bhashyam Alyangar for the appellant. 
T. V. Muthukrishna Aiyar and N. Mtuthuswami Atyar for 
the respondent. 
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Sir Walter Salis Schwabe, | 


K.C., C. J,, Coutts Trotter \ 
and Krishnan, JJ. ? l. P. No, 179 of 1921. 


Sth October, 1923.. | | 

Hindu Law—Son's liability for the father’s debis—Pious 
obligation— Whether exists during father’s life time—Insolvency— 
Adjudication of father in insolvency— Whether si's shares in joint 
family properties can be sold for father’s debts sa his lifetime, 

The pious obligation of a Hindu son for his father’s debts 

esubsists during his father’s lifetime and does not come into 
existence for the first time after the father’s death. In the 
absence of a clearer decision of their Lordships of the Privy 
Council than the one in Chelraim’s case 44 All, 368, the above 
statement of the law must be accepted. 

Where a Hindu father, governed by the Mitakshara law 
was adjudicated an insolvent and the question arose whether 
the son’s shares in the family properties could be sold by the 
Official Assignee for the debts of the father on the theory of 
pious obligation during the father’s lifetime, held that the 
Ofhcial Assignee could dispose of the son’s shares as well and 
that pious obligation does not commence for the first time 
only after the death of the father. 

Al. A. Thirnnarayanachariar for the petitioner, 

The Advocate General (C. Madhavan Nair). for the 
respondent. 


Sır Walter Salts 


Schwabe, C.J., Rainesaim ' ; 
and Waller, Jj. LC. M.S, A. No. 45 of 1922, 


61h November, 1923, J 

Civil Procedure Code, O, 21, R.22,—Limitation Act, Arts, 166 
and 181 —dbsence of notice under O. 21, R. 22 whether material 
irregularily or a fatal objection lo the execitlion sale—Sale nullity — 
Application to set aside such a sale ~Art. 181 applies. 

Where a sale is held ın execution of a decree without the- | 
notice required under O, 21, R. 22 of the Code of Civil Procedure 
being issued, held the sale isa nullity and the defect isnot merely . 
a material irregularity and such a sale does not require to be 
set aside, 

20 Cal. 370; 42 Cal. 72 P. C, followed: 45 M. 954 dis- 
sented from, Si 

An application to set aside such a sale is governed by Art. 
181 of the Limitation Act and not Art. 166, 43 M. 313 followed. 


- 
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43 M, L. J. 184, dissented from, 
V. Ramaswami Aryer for the appellant. e 


K. S. Krishnaswami “Aiyangar and N. S. Rengasami 
Atyangar for respondent. 


Sir Waller Salis Schwabe, | 


K C C. J, Ramesam 4 l 
OWE, qn ee Ue 


121) November 1923. | ° 

Civil Procedure Code, S. 115-Revision-Inquiry by District Judge 
into an election petition-Fmality of order of disirici Judge-Whether 
revisional jurisdiction of the High Court excluded—District Judge, 
whether a Court —Validity of appointment of a Local Board Mem- 
ber, whether can be questioned by District Judge—Election as Prest- 
dent of a defacto member of Local Board—Whether election can 
be set aside on the tnvatidity of his appointment as member — 
Madras Local Boards Act, S. 57, 


The District Judge while inquiring into an election peti- 
tion under the rules framed under the Madras Local Boards Act 
is acting not as a persona designata but as a Court thus subject 
to the Revisional powers ol the High Court under S. 115 of the 
Civil Procedure Code, 

1913°A. C. 546 referred to. 


The use of the word ‘final’ does not take away the 
revisional powers of the High Court, 


The validity of the appointment of a member toa Local 
Board cannot be questioned by the District Judge his powers 
being restricted to what is prescribed by S. 57 of the Local 
Boards Act ; and the District Judge has no jurisdiction to 
entertain an election petition to question the election as presi- 
dent of a defacto member of a Taluq Board on the ground of 

_the invalidity of his appointment as member, | 


A mere error in deciding a point of law is nota matter 
for revision, 


S. Swaminathan for the petitioner. 
C. V. Ananthakrishna Aiyar for the 1st respondent. 


V.. Ramadoss & Ch. Raghava Rao for the 2nd res- 
pondent. . 
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= Krishnan and 
Waller, }J.e C, M. A, No. 59 of 1923. 
. 1923, November 13. ` 


C. P, Code O. 21, R. 65. Old section 287, C. P. C. Order 
fixing the'order of sale of properties—If appealable. 


No appeal lies from an‘order fixing the gequence in which 
properties attached in execution of a compromise decree creat- 
ing a charge have to be suld. Such an order ts virtually one 
within the purview of S. 287, corresponding to O. 21, R. 66 
and is ministerial in character. 

The ruling in 27 Mad, 259 (+.B ) is still good law, notwith- 
standing the amendments in O, 21, R. 66 of the new code and 
the omission in the new code: of the old S. 288. 27 Mad. 
259 (F.B.) applied and followed. 45 M. L. J. 611 followed 1923 
M, W. N. 662 distinguished. 

G. Lakshmanna and V, Viyyarna for appellants. 

P, Somasundaram for respondents, 


van a am 


Phillips and Venkata- 
Subba Row, JJ. A. S. Nos. 216 and 272 of 1921. 
1913, November 14. 


Provincial Insolvency Act IH of 1907, Ss. 2 and 16, 18 and 
19— Adjudication in insolvency by the Court—Further proceedings 
referred to the Official Receiver — Vesting order by implication— 
Sale by Official Receiver, valid—Adjudication of Hindu father and 
minor, sons—Sale by Official Receiver of minors estate as Receiver 
of their properties—Whether will pass lille to the vendee, 


Where an order of adjudication adjudging a person as 
insolvent and it was stated in the order that all further pro- 
ceedings were referred to the Official Receiver, the order was 
“by a necessary implication a vesting order and the absence of a 
formal vesting order will not vitiate a sale by the Official 
Receiver, 

A Hindu father and his minor sons were adjudged 
insolvents, The Official Receiver purported to sell the family 
properties specifically stating therein that he was selling the 
shares of the minors as they had been adjudic ited insolvents. , 
Although the adjudication of the minors as tnsolvents was in- 
valid in law, the sale was effective to pass their shares as well 
under Ss, 2 and 16 of the Provincial Insolvency Act of 1907, 


24 


Messers, T. R. Venkatrama Sastri, K. Rajah Atyar and P. Ve 
* Krishnaswami Aiyar for appellant. ° 
Messrs, A. Krishnaswami Aiyay and K. V. ch Atyangar 
for respondent. 
Waller, J. 7} 
e $ QC R.P. Nos. 311 and 312 of 1923 
1923, November.16, J : 
Civil Procedure Code, S. 2 (11), O. 22, R, 3 and 0.22, R, 10— 
Suit by a defacto inutadhipathi after his tille to the mult was found 
againsi—Suit for mesne profits of muli properties—Death of plain- 
tiff—Election of another mutadhipathi during plaintiff's lifetime— 
Whether the elected nmtatadhipatht can continue the suit after 
plaintiff's death— Whether elected inntadhipathi legal representative 
of the plaintiff. ` 
Where a mu‘adhipathi whose title to the mutt had been 
found against, brought a suit for mesne profits of the mutt 
properties and he died pending the suit, the person claiming to 
be the lawful mutadhipathi by an election during the lifetime of 
the original plaintitf can continue the suit after his death under 
0. 22, R. 10, although he may not be the legal representative of 
the original plaintiff and cannot come in as such under O, 22, 
R. 3 of the Civil Procedure Code, 
Mr. C. A, Seshagiri Sastri for petitioner, 
Messsrs, T. V. Gopalaswami Mudaliar and A. C. Sampath 
anne for respondent. 


Phillips and Venkala- 
subba Row, JJ. C. M. P. No, 2942 of 1923. 


' 1923, November 19, 

Limitation Act, S.5 mistake in calculation of time for fihug 
appeal by Vakil —Whether sen; cause for Gah delay in 
presentation, 

Where owing to a mistake in the sakulon made by the 
appellant's Vakil of the time for filing an appeal and the’ party 
acting on it filed it after the time expired. 

Held—that the mistake of the Vakil was sufficient causé 
within the meaning of S. 5 of-the Limitation Act- and the delay 

e in presentation of the appeal can be excused, 43 Bom. 376 
(P.C.) and 17C. W. N, 007 followed. * 
P, R. Ganapathi Iyer and S. Srinivasa Iyer for petitioner, 
V. Radhakrishnayya for respondants. 
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Krishnan and Waller, JJ. 
° | C. M, A, No. 205 of 1923, : 
13th November, 1923. i 

Civil Procedure Code, O. 40, R, 1 and O, 43, R. 1, cl (5) 
Order Yefusing to remove a receiver, whether appealable “ any 
person” in O, 40, R. 1, cf (b) whether includes receiver. 

An order refusing to remove a receiver already appointed 
is not appealable, ` 

20 C. W. N, 787 and 24 I, C. 862 followed. 


“ Any person ” in O. 40 R, 1 cl (b) does not include a 
receiver, 


P.R, Ganapathy Iyer for the appellants. 
T, V. Muthu Krishna lyer and R. Rajagopala Iyengar. 
(for S. Varadachartar) for the Respondent. 


Sir Walter Salis Schwabe, \ 


C, J, Phillips and 
Ramesan, Jj. f C. R. P. No, 6*3 of 1922, 


1923, November 20, J 


Land Acquisition Act 1 of 1894—Land Acquisition Collector 
— Whether a Court subordinate to the High Court—Refusal to refer 


an award to the District Courl—Whelher High Court can interfere 
111 revision. 


A Collector refusing to refer an award in a Land Acquisition 
case the District Court 1s not a Court subordinate to the High 
Court and his order of refusal is not subject to the revisional 
junsdiction of the High Court, 

T, Richmond T. V, Ramanuja Row and Y, Suryanarayana 
for petitioner, 


The Government Pleader (C. V, Ananthakrishna Iyer) for 
respondent. 


Krishnan and Waller J]. 
| C. R, P. No. 794 of 1921. 
27th November 1923. 

Partition suit—Arbitration---Award of extra sum of money 
as jeshtabhagam—Civil Procedure Code, Schedule II, R, 14— 
Error apparent on the record, ° 

Where in a partition suit, the whole case was referred to ar- 
bitration, and the arbıtrator awarded an extra sum of money to 
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the plaintiff as jeshtabhagam and the lower court „passed a decree 
ih the terms of the award. 

Held, that the award of a sum of money to the plaintiff 
when it did not amount to an extra share was not an illegality 
on the face of the award as is mentioned in schedule lI para 


14 of the Civil Procegure Code and so could not be revised by 
the Court, 


K, Bhashyam Aiyangar and V. C. Viraraghava Aryangar 
- for the petitioner. 


S Krishnamurihi Iyer for respondent. 





Krishnan and Waller, JJ, 


C. M, A. No, 422 of 1922, 
29ih November 1923, 


Practice—adApfeal—sAppeal against order appointing guardian 
—Obyection lo the person appointed—Death of appellant— Whether 
righi survives to his legal representative—Reference to arbitration 
of the choice of a guardian—Validity of, 

Where an appeal has been preferred under the Guardian and 
Wards Act objecting to the appointment of the respondent as 
guardian and the appellant dies, the right to continue the 
appeal survives to his legal representative. 

23 B 719 distinguished. 

42 1, C. 410 followed. 


Where the Judge with the consent of the parties referred to 
arbitrators the choice of a person to be appointed guardian and 
passed an order appointing their nominee, Held, that the order 
should be set aside as the choice of a guardian could not be the 
subject of arbitration and that the Judge should decide as to the 
person of the guardian himself, 


31 All, 137 followed, 


V, C. Viraraghava Atyangar for K, Bhashyain manent for 
appellant. 


S. G. Rangaramanujam for respondent, 
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Waller, J. . k 
ae | Cr, Rev. C. No. 127 of 1923, 
1923 November, 29, l 
-© Cruninal Procedure Code, S. 145—Difference between first 
Preliminary Order and revised Preliminary Order—Whether 
Magistrate has jurisdiction—Property attached wider S. 145 (4) 
—Final order no finding as to breach of peace—Whether illegal. 
Where the Magistrate issued first a preliminary notice 
“under S. 145 (1) in respect of one forest only and when he 
afterwards was satisfied that the dispute was really in respect of 
another forest also, issued a revised preliminary notice extending 
the scope of his enquiry to the other forest as well 
Held, the Magistrate’s order was not without jurisdiction, 
Held, also that as the subject matter in dispute was placed 
under attachment, the final order need not state that there was 
a likelihood of the breach of the peace, 
T. Richmond and D. A. Krishna Variar for petitioners, 


A. Krishnaswami Atyar and FV. Rajagopala lyer for 
respondents. 


Krishnan & Waller, JJ. 
C. M. A. No. 330 of 1922, 


1923, December, 3 

Civil Procedure Code, S, 50——Joint Impartible estate-——Debts 
ofthe previous holder—Liability of the icome in the hands of 
the successor by survivorslip—Madras I[inbartible Estates Act. 

The holder of an impartible estate succeeding toit by survi- 
vorship does not take it as assets of the previous holder and the 
income ın his hands that accrued subsequent to his accession 
cannot be attached in execution of a personal decree against 
the previous holder (a brother in this case), The court cannot 
direct an enquiry ın execution whether the debt was for a bind- 
ing purpose under section 4 of the Impartible Estates Act for 
making the estate liable and this can be done only in a suit, 

B. Sitarama Rao and S$, R. Muthuswams lyer for appellants, 

T. S. Ramasami lyer and V. Sundaram Iyer for respondent, 





Krishnan & Waller, JJ. 
C. M. A. No, 105 of 1923, 
1923 December, 5. | i 
0.41, R. 23, C.P.C,, Ss. 11 and 151—Smiis Valuation 
Aci—Prejudice. 
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The Court of first instnace recorded findings on all issues, 
but did not give reasons on certain issues relating to the 
question of jurisdiction. On appeal the learned Subordinate 
Judge reversed the whole Judgment and remanded ,the suit, for 
fresh disposal with a direction to take additional evidence. The 
appellant contemded that that order is without jurisdiction and 
the proper procedute is to call for a finding on the issties on which 
no reasons have been given or to decide the issues himself. 

The respondent contended that the court has inherent 
power under Section 151 C, P. C. to remand asin the present 
case, to meet the ends of justice. Held reversing the order of 
the sub-judge that the procedure followed by the Sub-Judge is 
wrong and the proper procedure for him 1s to follow the proce- 
dure laid down in O. 41,R. 24+ The inherent power of courts under 
“section 151 to order remand is doubted. 45 M. 900 F. B. followed. 

Held also-that the prejudice contemplated by S, 11 ðf the 
Suits Valuation Act is legal prejudice and the policy of law is not 
to allow objections as to pecuniary jurisdiction to be raised in 
the appellate court. 


C. V. Anantakrishna diyar and-V. Viyyanuna for appellarts. 
B. Satyanarayana. for respondent. 


Krishnan and 
Wallace, JJ. C. M, A. No. 213 of 1923, 
1923 December 12. 

Civil Procedure Code O, 11, Rr. 14 and 21—Order for produc- 
"tion of documents—Disobedsence-—-Whether suit lable to be dis- 
missed tinder O. 11, R, 21. 

The disobedience of an order for the production of docu- 
ments under O. 11, R. 14 of the Civil Procedure Code does not 
attract the provisions of O, 11, R, 21 and the suit is not conse- 
quently liable to be dismissed for such disobedience. 44 All. 565 
foll. 65 I. C. 661 dissented from, 

K. V. Krishnaswami Atyar, C. A. Seshagiri Sasiri and 
N. Swaminatha Atyar for the appellant. 

T. M, Krishnaswami . Atyar,iT. M, Ramaswami Atyar and 
C. S. Rama Row Sahib for the respondent. 
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In THE HiGH COURT OF JUDICATURE AT MADRAS. 


PRESENT : _ MR. JUSTICE OLDFIELD AND MR. JUSTICE 
VENKATASUBBA RAO. 


Ammani Ammal and others ... Appellants* (Defendants 
Nos. 3 to 5). 
v. 
Periasami Udayan and others .. Respondents (Plaintiffs 
and Defendants Nos. 6 and 7). 


Hindu Law—Succession—Daughters—Partition of estate—Alienation by one 
of the daughters—Death of alienor—Rights of reverstoners. 
TT Two daughters who succeeded to the estate of a deceased Hindu partitioned 
the property under a document by which they agreed to “enjoy severally, for 
ever and absolutely”. the properties which fell to their respective shares. The 
document further recited that neither of the daughters should have a right over 
the properties set apart for the other. After the partition one of the daugh- 
ters sold absolutely the properties which had been allotted to her and subse- 
quently died leaving her sister surviving. In a suit by the reversioners of 
the last male owner during the life time of the surviving daughter for recovery 
of possession of the, properties alienated by the deceased daughter and in the 
alternative, for a declaration that the alienations were invalid. Held (1) that 
the partition should be regarded as a transfer by each of the daugh- 
ters not only of her life-interet but also in case she should survive, 
of her right to the other’s share ; (2) that such a transfer was not repugnant to 
the provisions of S. 6 of the Transfer of Property Act; (3) and that it was 
cot open to the reversioner to sue for possession of the properties alienated by 
the deceased so long as there was a surviving daughter but that the suit for 
declaration of the invalidity of the alienation was maintainable. 

Subbammal v, Lakshmana Iyer, 26 M. L. J. 479 distinguished. 

Ramakkal v. Ramaswami Natcken, 22 M. 522, Kanni Ammal x. Ammakanau 
Ammal, 23 M 503, Muthiyala Chengappa v. Buradagunta, 43 M. 855 relied on. 


Appeal against the order dated the 25th day of March, 
1922, of the District Court of Coimbatore in Appeal No. 266 
of 1921, preferred against the decree of the Court of the Dis- 
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Ammani trict Munsif of Dharapuram in O. S. No. 6 of 1921. 
Ammal j 


vuo T. M. Krishnaswami Aiyar for appellants. 
ice P. R. Ganapathi Aiyar, N. 4. Krishna diyar and 
C.S. Swetaranyam Atyar for respondents. 
The Court delivered the following ‘ 
Oldfield, J. JUDGMENTS :—Oldfield, J. The four items of suit pro- 


perty and others fell to two sisters, Vedambal and 6th defen- 
dant, in succession to their father ; but Vedambal was in sepa- 
rate possession of the suit items under Ex. A, by which they, toe 
the extent open to them, divided the estate.  Vedambal died 
after alienating item 3 and a portion of item 4, to which this 
second appeal relates, to 3rd, 4th and sth defendants. The 
plaintiffs, the sons of 6th defendant, have sued for a declara- 
tion of the invalidity of those alienations and for possession of 
those items. The question is whether they are entitled to sue, 
the lower appellate Court having held that they are and re- 
manded the suit for trial on the merits. 


In the plaint the title relied on is that the plaintiffs are the 
heirs of Veerabhadra, the father of Vedambal and 6th defen- 
dant ; that is, reversioners of his estate. It is therefore im- 
possible to proceed on the alternative ground, on which it was 
proposed to support the lower appellate Court’s decision, that 
they could sue as heirs of Vedambal. Moreover, even if 
that ground were not excluded by the pleading, further refer- 
ence to it would serve no.purpose. For, whatever the extent ‘ 
of Vedambal’s interest, it does not appear on principle or autho- 
rity how her heirs can have had any vested or other right in 
the property during her life time, which could debar her from 
alienating it to their prejudice or which they can rely on against 
3rd, 4th and 5th defendants, her alienees. 

The plaintiffs’ claim as reversioners of Veerabhadra’s 
estate would ordinarily be negatived by the fact that the interest 
of the 6th defendant, his surviving female heir, is still out- 
standing ; and they accordingly contend ' that the agreement 
between her and Vedambal, Ex. A, effected a separation bet- 
ween the two shares, into which the estate under it was divid- 
ed, so absolute as to constitute each share a distinct estate, in 
respect of which the reversioner’s succession would open sepa- 
rately on the death of the sharer concerned. Ex. A. no 
doubt is expressed in unqualified language, the parties to it 
agreeing to “ enjoy severally for ever absolutely the properties 
which have fallen to their respective selves” and reciting that 
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“ neither should hereafter have a right over the properties Penny 
set apart for the other,” and, if it was open to them to relin- v. 
quish their whole actual and future interests, each in the other’s ° carn 
share, it must be held that they did so. It is urged that, whilst l 
they could do so with the effect of depriving the survivor of 
the succession to the share of the one first deceased, the latter’s 
‘share would pass, not to her own heirs, until the life estate 
might be determined on the survivor's death, but at once to 
the reversioners. 


Oldfield, J. 


In favour of this contention there is only one authority. 
Rindamma v, Venkataramappa (1); but the passage relied 
on it is, as a later case points out, only a non-committal refe- 
rence to a possible conclusion on facts other than those actually 
before the Court. In Subbammal v. Lakshmana Iyer (2), on 
which the decision of the lower appellate Court is based, the 
dispute was between the surviving female life-tenant and her 
deceased co-tenant’s heir. But it turned to some extent on 
the wording of the document under construction and there was 
nothing in the judgment directly in favour of the last male 
owner's reversioner, there being nothing to show that the de- 
ceased’s heir was regarded as possessing that character. And 
in fact the lower appellate Court would seem to have erred, 
because it paid no attention to this aspect of the case. In 
Ramakkal v. Ramaswami Naicken (3) and Kanni Ammal v. 
Ammakannu Ammal (4) the parties were the surviving life- 
tenant and an alienee from the deceased life-tenant, the deci- 
sion in each case being in favour of the latter. The inference 
from these two authorities is that, as the interest of the de- 
ceased was alienable, so it would in the absence of an alienation 
have passed to her heirs in the ordinary course of inheritance, 
although in them again the reversioner was not before the 
Court and his right was not pleaded ; and there is nothing 
inconsistent with that inference in Sudalai Ammal v. Gomathi 
Ammal (5), although there the claim of the deceased’s heir 
rested on a provision in the document of partition, or in 

` Papammal v. Venkatasami Naicken (6), in which the learned 
Judges. followed the clear current of authority, although they 
doubted its correctness. Those decisions also do not deal with 
the claim of reversioners. But they are important, because 
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they are consistent with the view, expressed in Subbammal v. 
Lakshmana Aiyar (2) that the agreement for division must be 
regarded, as in view of its wide language we must regard Ex. 
A., as a transfer by way of relinquishment by each party to 1, 
in case she should survive, of her right to the other’s share and 
that such a transfer does no offend against S. 6 of the Transfer 
of Property Act and must receive effect. The relinquishment 
is and legally can be, when that is entailed by the language 
used, not only of the life estate, so far as it can be enjoyed 
simultaneously by the sharers, but of that estate, as they take 
it, limited only by the life time of the survivor ; and the un- 
certainty as to which of the transferors will survive to benefit 
does not make the transfer one of a spes successions. 

That is material, when (as here) the claim is by rever- 
sioners. For there can be no reason why the effect of such 
a transfer should be less as against them. And two cases, 
Kailash Chandra v. Kashi Chandra (7) and Muthiyala Che 
gappa v. Buradagunia (8) support this. In the former the 
reversioners’ claim was expressly dismissed as premature during 
the life time of the surviving female life tenant, the applica- 
tion of Dayabhaga Law not affecting this part of the decision. 
In the latter the grounds of decision were that that a rever- 
sioner’s right could not be accelerated by an agreement, to 
which he was not a party, and that no acceleration could result 
from a relinquishment, not to a reversioner, but to a co-life- 
tenant, the fact that there the relinquishment was not, as it 
is in the case before us, mutual, but of the right to a share in 
exchange for a money payment, not impairing the validity of 
these considerations. 

The conclusion then must be that plaintiffs cannot, as 
reversioners, claim possession until the death of the surviving 
life tenant, 6th defendant ; and that, as already pointed out, 
they cannot claim it by right of heirship to Vedambal, because 
against that right (if they have it) her alienation must pre- 
vail. So far the appeal must succeed and the suit, so far as 
it is for possession, must be dismissed. ‘The plaintiffs however. 
asked also for a declaration of the invalidity of Vedambal’s 
alienations. They may subject to the law of limitation and 
other objections be entitled to such a declaration as rever- 
sioners ; and it is not clear that they asked for this relief only 
as ancillary to their prayer for possession. The lower ap- 


2, (1914) 26 M. L, J. 479. 7. (1897) I. Ia R., 24 C. 339. 
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pellate Court’s decision must therefore be modified in this 
sense, the remand to the District Munsif being allowed only 
for the consideratfon of the prayer for a declaration and of 

In view of the course of pleading, the District Munsif 
should, before proceeding with the trial, give defendants an 
opportunity to file additional written statements and should 
frame any further issues, which may be necessary with refer- 
ence to them. Costs in this and the lower appellate Court to 
date will be costs in the case and will be provided for in the 
decree to be passed. 

Venkatasubba Rao, J :_I entirely agree. This is an 
appeal by the defendants 3 to § against the order of the Dis- 
trict Judge setting aside the dismissal of the suit by the District 
Munsif and remanding it for fresh disposal. | Vedambal and 
Mahalakshmi Ammal, daughers of Veerabhadra Udayan who 
inherited their father’s property, partitioned it by Ex. A. and 
certain items of property fell to the share of Vedambal and 
certain other items to the share of her sister Mahalakshmi. 
The deed contains the following clause : 

“We have each of us taken delivery of the properties 
as have been set apart for our respective shares. We shall 
in future ourselves severally enjoy for ever absolutely the pro- 
perties as have fallen to our respective selves, from progeny to 
progeny and fit for sale, gift, exchange, etc. We shall severally 
pay the Government tax for the lands as have been respectively 
set apart for us. Neither of us have a right over the pro- 
perties set apart for the other. ” 

The plaint contains an allegation that Vedambal Ammal 
executed a sale deed in respect of certain properties set torth 
in paragraph 6 thereof and that the defendants 3 to 5 claim a 
title under the sale deed. The plaintiffs are the sons of 
Mahalakshmi who was impleaded as the 6th defendant in the 
suit. 

The District Munsif holding that the plaintiffs have no 
cause of action during the life time of Mahalakshmi dismissed 
the suit, and the District Judge as observed above reversed 
the decision of the District Munsif. The argument before 
us ranged over a wide ground. But the point that presents 
itself for decision 1s extremely simple. 

According to the Mitakshara School, two or more daugh- 
ters succeeding as heirs to their father take as joint tenants 
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pe with rights of survivorship. It is well settled that they may 
y. effect a partition each daughter giving up her right of enjoy- 
kaang ment over the properties allotted to the other daughter during 
—— the life time of the latter. The question then arises Can 
uo j, an arrangement be entered into by which each daughter may 
© give up her interest not merely during the life time of the 
other daughter but during the whole of her own life time ? It 

_is difficult to see why such an agreement cannot be entered into. 

A and B inheriting their father’s estate partition the property, 
B agreeing that in regard to the property that falls to A shee 

gives up not only her interest for the life time of A, but also 

for her own life-time in the event of B surviving A. Why 

should such an agreement not be valid ? If the arrangement 
amounted to a mere partition, the result is that B. would give 

up her right in the property that fell to the share of A only 

for the life time of A and B’s right to take by survivorship the 

share that fell to A would be unimpaired. But, if to an ar- 
rangement amounting to a partition was super-added the sur- 

render by B of her right to take’ by survivorship, the effect 

would be to dispose of the entire interest of B in favour of A. 

For convenience I have, in the illustration, referred to B’s dis- 

posal of her interest. It makes no difference whether we con- 

sider the case from the standpoint of A or B. The act of 

the nature referred to above on the part of either of the co- 

sharers amounts to an alienation of her interest in the property 

falling to the share of the other. Such an alienation is both 

on principle and authority perfectly valid and binding. 

As was pointed out in Sudalai Ammal v. Gomathi Ammal 
(5) if itis not denied that one of the joint tenants 
may part with her own life interest in favour of a stranger, 
it becomes difficult to imagine why she may not part-with it 
in favour of the other joint tenant. In the above case the ques. 
tion in regard to two co-widows was under consideration. But 
on this point there is no difference between the case of widows 
and daughters and the principle is equally applicable to the 
case on hand. 

What Mahalakshmi gave up under the deed was her inte- 
rest in the property that fell to the share of Vedambal. That 
interest, as observed above, no doubt consists of two portions, 
(1) the interest which she would possess for the life time or 

° Vedambal, (2) the interest which she would possess beyond 
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the life time of Vedambal in the event of her surviving Vedam- Ammani 
bal. Does it therefore follow that in regard to the second , ue 
portion she was déaling with spes successionis and therefore  Periasami 
that her alienation of that portion contravenes S. 6 of the Udva™ 
Transfer of Property Act ? The argument seems to me grotes- Venkata- 
que, and I have no hestitation in rejecting it as was done in Sub- 8°PD4 Fao, |. 
bammal v. Krishna Aiyar (2) .The fact is, that what she sur- 
rendered, was her entire interest and it is not permissible to 
divide it into two interests for the purpose of making S. 6 

* applicable. 


Ramakkal v. Ramaswami Naicken (3) is a very useful 
authority in this connection. A Hindu died leaving two 
widows who divided his property by a partition deed under 
which each took possession of her share with powers of aliena- 
tion over the property comprised init. Certain alienations 
were made by one widow who subsequently died. On the 
surviving widow claiming the whole of her husband’s property 
including the portion she alienated, it was held that a widow 
could alienate for her life any estate which came to her as such 
and that she could therefore enter into such a deed as would 
preclude her from recovering during her life, property which 
she had alienated to the full extent of such alienation, provided 
it did not extend beyond her life interest. 


The right to the property after Vedambal’s death would. 
under the Hindu Law, vest in Mahalakshmi for her life. The 
latter disposed of that interest in favour of Vedambal. If 
Mahalakshmi is bound by the alienation, I fail to see how it 
can be questioned by any other. But then, it is argued that 
the effect of Mahalakshmi’s act was to accelerate the interest 
of the reversioners. ‘The identical argument was advanced 
in Muthiyala Chegappa v. Buradagunta alias Akula Venkata- 
swami (8) and was overruled, Sadasiva Aiyar, J., observing : 
“That a male reversioner’s right should be accelerated by 
agreements to which he is not a party is, to me, a very startling 
proposition, ” and I entirely concur in this view. 


It is necessary to notice another argument put forward on 
behalf of the respondents. It is said that even assuming 
that the interest transferred to Vedambal was to enure for 
the life tme of Mahalakshmi, still that interest would pass 
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to Vedambal’s heirs and that the plaintiffs as her heirs are 
entitled to maintain the action. The reference to heirs suc- 
ceeding, seems to me quite beside the poħt. Such interest 
as Vedambal acquired was alienated in favour of the appel- 
lants before us and the question of inheritance therefore 
does not arise. In this view it is needless to enquire whether 
the plaintifs are the streedhanam heirs of Vedambal. 
AV: V: Decree modified. 





IN THE HIGH COURT oF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE OLDFIELD AND MR. JUSTICE 
VENKATASUBBA RAO. 


Sri Sri Sri Ramachandra Deo ... Petitioner* (Petitioner 
Maharajulungar Maharajah of in C. R. P. No. 751 of 


Jeypore 1921 on the file of the 
l High Court). 


v. 
Sri Rajah Chetrucherla Ganga- ... Respondents (Respon- 
raju Bahadur and others dents in do.). 


Agency Rules 1920 rule 14— Government of India Act 1915 S. 107 (b)—— 
Power of transfer by the High-Court of an appeal to the Agency Commisstoner— 
District Court, whether a Court of equal ot superior jurisdiction to that of an 
Agency Commissioner-Transfer for administrative purposes without notice, whe- 
ther parties are subsequently entitled io question. 

Under the Agency Rules of 1920, the Agency Commissioner is by virtue of 
rule 14 a Court subject to the appellate jurisdiction of the High Court ; and the 
High Court is consequently empowered by S. 107 (b) of the Government of 
India Act 1915 to transfe: an appeal from the Court of the Agency Commission- 
er to that of any other Court of equal or superior jurisdiction. 

A District Court is not a Court of equal or superior jurisdiction to that of 
the Agency Commissioner and the High Court cannot therefore transfer an ap- 
peal from the file of the Agency Commissioner to that of a District Court. 

An order of transfer to the District Court passed by the High Court ad- 


ministratively and without notice to a party can be subsequently disputed by him 
both as to its correctness and the sufficiency of its grounds 

In this Case their Lordships held that a former transfer to the District Court 
from the file of the Agency Commissioner by the High Court was not legally 
valid and transferred the appeal to the file of the High Court. 


Petition praying that in the circumstances stated į 
; | ed in the afl- 
davit filed therewith the High Court will be pleased to issue an 
order directing transfer of C. M. A. No. 2 of 1922 on the file 
of the District Court of Vizagapatam to the High Court to be 
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tried along with C. R.P. No. 751 of 1921 on its file preferred 
against the order of the Court of the Judicial Assistant Com- 
missioner of Waltair in I. A. No. of 1921 in O. S. No. of 1921. 

P. Somasundaram for the.petitioner. 

Y. Suryanarayana for the respondents. 

The Court made the following 

ORDER :—In O. S. No. 5 of 1921 on his file the Judicial 
Assistant Commissioner of the Agency Division dismissed an 
application for the appointment of a receiver ; and the peti- 
tioner before us appealed against that order of dismissal to the 
Agency Commissioner. The Commissioner, on the ground 
that one of the parties to the proceedings was his ward, ob- 
tained an order from this Court, transferring the appeal to the 
District Court, Vizagapatam. We are now to transfer it 
from that Court to the High Court. 

The transfer to the District Court was made by us ad- 
ministratively and without notice to the petitioner, no dispute 
as to the correctness or sufficiency of the ground on which it 
was proposed being possible ; and there is accordingly no rea- 
son why it should not be reconsidered at his instance. He 
urges that it should be, because this Court had no power to 
make it or to transfer a case from the file of the Commissioner 
to that of any Court except the High Court. This contention 
no doubt involves that our order of transfer to the District 
Court was ultra vires and ineffective and therefore the relief re- 
quired is a transfer from the file of the Commissioner, from 
which the appeal has never been removed in any legal way, to 
the file of this Court, although that is not what is actually ask- 
cd for in the petition before us. But it is not suggested by 
Respondents that there is any substance in the difference. We 
therefore turn to the law to ascertain our powers in the matter, 
observing only that neither side disputes the necessity for g 
transfer to some Court other than that of the Agent with re- 
ference to his position as guardian of a party. 


The general power of the High Court to transfer from 
the file of a Court, such as that of the Agency Commissioner, 
which is not subject to the Code of Civil Procedure, is conferred 
by S. 107 Government of India Act (5 and 6. Geo. V. c. 61) 
and is exerciseable thereunder subject to fulfilment of two con- 
ditions, that (1) the Court from which the transfer is made is 
subject to the High Courts appellate jurisdiction (2% the 
transfer isto another Court of equal or superior juiis- 
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diction. The first of these conditions is in our opinion com- 
plied with, because under R. XIV of the agency rules at present 
in force an appeal lies to the High Court from “ all decrees 
passed by the Agency Commissioner upon original suits ; ” and 
the conclusion founded directly on this comprehensive wording 
cannot be affected by the fact, relied on by respondents as in- 
consistent with the application of S. 107 (a) and therefore of 
the section as a whole, that rule XIX provides for the submis- 
sion to the High Court of returns, since that provision may hawe 
been made simply for convenience and completeness or with re- 
ference to S. 107 proviso. 


The respondents have then referred to the decision in 
Maharajah of Jeypore v. Papayamma (1) as negativing this 
Court’s power to transfer, not only to the District Court (con- 
sistently with petitioner’s contention), but also to its own file. 
It is not material that this decision was given under S. 15 Indian 
High Court’s Act (24, 25 Vict. c. 104), because that section 
has been re-enacted in almost identical terms in the section of 
the Government of India Act above referred to ; but it is 
material to both the points above stated that a different set cf 
Agency Rules was promulgated on 9th November 1920 in the 
Fort St. George Gazette Part 1. p. 1425 and governs the pre- 
sent case. For as regards the point at present under considera- 
tion the appellate jurisdiction of this Court was sustained in the 
tudgment of White C. J. with reference to Rule XXI and was 
negatived by Benson J. mainly with reference to the exclusion 
from that jurisdiction of the class of suits referred to in Rule 
XXII of the Rules then in force, transfer of a suit of that class 
being (it may be added) in fact in question. Whilst however. 
the former Rule XXI is reproduced without substantial differ- 
ence in the present Rule XIV, the proviso to the present Rule 
11 (3) which deals with cases of the nature of those dealt with 
in the former rule XXII, those in which the succession to or 
an interest in the estate of a Chief is in dispute, differs from it 
materially, because it entirely excludes such cases from the 
jurisdiction of the Courts and from trial as suits whilst under 
the former rule their character as suits was maintain- 
ed, but, the fact on which Benson J. to some extent relied, the 
appeal was to the Governor-in-Council and, if it was (as the 


1. (1899) I, L. R. 23 M. 329. a 
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Rule provided) referred to the Sudder or High Court for deci- 
sion, the decree could be carried into execution only with his 
permission. No such derogation from the High Court's Ap- 
pellate Jurisdiction is recognised in the present Rules, and ac- 
cordingly we have not to take into consideration the main 
ground on which Benson J’s conclusion was founded. It may 
be true that the suit, in connection with which in the present case 
the appeal to the Commissioner was filed, is (as respondents 
contend) of the description referred to in the former Rule 
XXII and in the present Rule II (3). But, if so, that is mere- 
ly possible ground for objection to the Court’s jurisdiction at 
the trial ; it cannot be urged on the present application and is 
not material to the disposal of the general question of con- 
struction at present under discussion. On that question we 
must hold that the High Court has appellate jurisdiction over 
the Court of the Agency Commissioner. 


The learned Judges in Maharajah of Jeypore v. Papay- 
amma (1) were agreed in holding on the second question stated 
above that a District Court was not of “ equal or superior 
jurisdiction ’’ to that of the Agent (corresponding with the 
Agency Commissioner in the present Rules), White, C. J. re- 
ferring apparently in this connection only to an argument based 
on the policy of the legislature, on which Benson, J. had relied 
generally, and also expressing an opinion against the general 
power of the High Court to transfer suits from an Agency 
Court to itself. Regarding the merits of this argument, whick 
has also been pressed on us, that the policy of the legislature 
is indicated as being against any power of transfer by its pro- 
vision of special statutes and statutory rules adapted te the 
backward condition of the agency tracts, to which the developed 
procedure of the ordinary Courts would be unsuited, 
it would with all respect he sufficient that the true inference 
from the existence of such provision is in favour of discrimina- 
tion in the use of the power of transfer, not of its absence and 
of the absence of any means of protecting an Agency litigant 
against a disqualified Judge. But we need not pursue this con- 
sideration further, because, whatever its weight, when (as 
those learned Judges thought) the language of the Rules they 
were construing admitted of doubt or a secondary interpreta- 
tion, it is inadmissable to control the clearer language, with 
which we are concerned. 
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The conclusion already reached with reference to the com- 
prehensive wording of Rule XIV, that the High Court has ap- 
pellate jurisdiction over the Court of the Agency Commissioner 
in fact precludes all doubt that the one is superior to the other, 
the exercise of appellate jurisdiction being the clearest test of 
superiority ; and only the position of the District Court remains 
for consideration. In favour of equality (superiority is not 
alleged) between it and the Court of the Agency Commissioner 
there is, so far as we have been shown, only the fact that the 
original pecuniary jurisdiction of both is unlimited. On the 
other hand the powers, which each can use in disposing of cases 
differ widely, as the learned Judges have shown in Maharajah 
of Jeypore v. Papayamma ; (1) and those differences remain 
under the Rules now in force. There can be no comparison 
and no question of equality between Courts so differently con- 
stituted. The conclusion must accordingly be that the High 
Court, being superior to the Court of the Agency Commission- 
er, can transfer a case therefrom to its own file, but not to the 
file of a District Court, which is not equal or superior. 

This being so, we hold that the appeal numbered as C. M. 
A. No. 2 of 1922 on the file of the District Court of Vizaga- 
patam has never been legally transferred from the file of the 
Agency Commissioner and transfer it to the file of this Court 
for disposal. 

C.A. S. Petition allowed and case transferred 

to High Court. 
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PRESENT — SIR WALTER SALIS SCHWABE, K: C., Chief 
Justice. 


The Secretary of State for India in Council 
represented by the Collector of Kistna...Applt.* (Defått.). 


V, 
Chellasani Venkataratnam ... Respondent (Plaintiff). 


Madras Revenue Recovery Act (II of 1864) S. 59—Weatercess-~Illegal de- 
mand by Government—Payment under protest—Sutt for recovery of cess—Limt- 
tation—Limtitation Act Ss. 15, 29 and art. 16. 


The period of limitation for a suit for the recovery of watercess paid under 
protest on a demand made by Government, is that prescribed by art. 16 of the 
Limitation Act. S. 59 of the Madras Revenue Recovery Act does not apply to 


the case for the plaintiff cannot be said to be a person aggrieved by any pro- 
ceedings under the Act. 


r. (1899) I, LR. 23 M. 329. 
*A, A, O, No. 26 of 1922. 19th January, 1923. 
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Ravula Vengala Reddi v. Secretary of State, 15 I. C. 328 followed. 


Semble : S. 15 of the Limitation Act would apply to cases falling within S. e 


s9 of the Madras Revenue Recovery Act. 


Appeal against the order of the Court of the Subordinate 
Judge: of Masulipatam, dated 7th September, 1921 in A. S. 
No. 92 of 1921 (O. S. No. 431 of 1919 on the file of the 
Court of the Additional District Munsif of Gudivada). | 

This appeal Against order coming on for hearing on 
Monday, Tuesday and Wednesday, the 11th, 12th and 13th 
days of September, 1922 and having stood over for considera- 
tien till Thursday the 12th day of October, 1922. 

The Government Pleader for appellant. 

V. Krishna Mohan for respondent. 

The Court (Krishnan, J. and Venkatasubba Rao, J) deli- 
vered the following 

JUDGMENTS :__Krishtian, J.—The question that arises tor 
decision in this case is one of limitation. Plaintif sues the 
Secretary of State for India in Council for the refund of excess 


water cess collected from him for certain lands of his on the - 


ground that he had unauthorisedly used Government water for 
their irrigation. He contends that he did not take any water 
unauthorisedly and that he was not liable for the cess so collect- 
ed from him. The cess was imposed on him under S. 1 of 
the Irrigation Cess Act VII of 1865. S. 2 of that Act pro. 
vides that “ water cess payable under this Act shall be realised 
in the same manner as arrears of land revenue are or may be 
realised by law.” The reference is to the Revenue Recovery 
Act II of 1864. The water cess in question here was paid 
by the plaintiff under protest when a demand notice by the Col- 
lector was served on him under the latter Act; he now seek: 
by the present suit to get a refund of it with interest. The 
suit was filed within 8 months from the date of payment but 
beyond 6 months therefrom. 

The District Munsif applied the six months’ rule in S. 59 
of Act II of 64 and rejecting the argument that plaintiff was 
entitled to deduct in his favour under S. 15, Cl. (2) of the 
Limitation Act the two months’ period of the notice he had to 
give under S. 80, C. P. C., before bringing his suit he dismissed 
the suit as barred by limitation. The Subordinate Judge on 


appeal took a different view and held, relying on Srinivasa. 


A yyangar v. The Secretary of State (1), that plaintiff was 
entitled to the deduction claimed and that the suit was in time. 





1 (1912) I. L. R. 38 M. 92:24 M. L J. 41. 


The 
Secretary of 
State 
v, 
Venkata- 
ratnam. 


Krishnan J, 


The 
Secretary of 
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Venkata- 
ratnam 


Krishnan J. 
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He reversed the decree of the rst Court and remanded the 
“case for disposal on the merits. The present appeal to us is 
by the Secretary of State against that order. 
Before deciding whether plaintiff is entitled to the deduc- 
tion claimed or not, it is necessary to consider what rule of limi. 
tation applies, for it is argued that the limitation applicable ts 
not the six months’ rule under S. 59 but the one year’s rule 
under Art. 16 of Limitation Act. If this argument is correct 
the suit is well within time. Though the lower Courts have 
decided this point against the respondent it is no doubt open 
to him to support the order of the Subordinate Judge on the 
ground urged. It seems to me, however, that the argument 
is not sound ; for in my opinion the suit is one falling within 
the very words of S. 59 and if that veiw is correct the applica- 
tion of Art. 16 will be excluded even if the suit fell within the 
words of that article also, for the former is the Special Law and 
as such it must prevail. S. 29 (b) of the Limitation Act also 
expressly enacts so. l 
The water cess we are concerned with in this case was as 
already stated imposed on the plaintiff under Act VII of 1865. 
S. 2 of that Act applies the procedure for the collection of 
land revenue to the collection of water cess. Now it was 
argued for the respondent that the wording of S. 2 does not 
apply all the sections of the Revenue Recovery Act to the 
collection of water cess but only such of the sections that deal 
with the method of collection or the procedure prescribed for it 
and it was contended that S. 59 did not fall under that descrip- 
tion and was not attracted by S. 2 of the Cess Act. Reliance 
was placed for this argument on certain rulings under the Ab- 
kari and Income-tax Acts where it was held that similar provi- 
sions applying the procedure of the Revenue Recovery Act for 
collection of arrears under those Acts did not make S. 42 of 
the Act applicable to sales for such arrears. See Ramachand:a 
v. Pitchatkannt (2) ; Kadir Mohideen Marakkayar v. Muthu- 
krishna Ayyar (3). The learned Government Pleader on the 
other side, pointed out that it has been held that these rulings 
are not applicable to the case of water cess in Vellappayal Am- 
balam v. Karuppiah Pillai(4) and Gunnam Dorayya v. Vadap- 
palli Ayyanacharyulu (5), the reason given being that the 
eRevenue Recovery Act II of 1864 itself by the definition of 


2, (1883) IL. L R. 7 M. 434 3. (1902) L L, R. 26 M. 230. 
4. (1913) IL R 37 M. 49: 24 M. L J. grr. < 6 
5s (1913) 27 M. L J. 295. i 
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the term Public Revenue in S. 1 made that term include water 
cess ; so that afl the provisions of that Act by their own force 
would apply to the collection of arrears of water cess. The 
respondent in answer has drawn our attention to the fact that 
S. 1 of Act II of 1864 deals only with water cess imposed 
for water supplied by the Government for irrigation and he has 
contended that it cannot therefore apply to water unautho- 
risedly taken and not so supplied. Assuming that the res- 


pondent’s contention is correct and that the view expressed in -> 


Gunnam Dorayya v. Vadappalli Ayyanacharyulu (5) that 
S. 2 is a mere surplusage is incorrect, and that we must rely 
upon that section to make Act II of 1864 applicable to the 
collection of arrears of water cess charged for water unautho- 
risedly taken, I am still of opinion that the words of S. 2 are 
suficient to make S. 59 applicable to this case, whether S. 42 
applies or not. S. 59 applies by its own language to all suits 
brought by parties aggrieved by any proceedings taken under 
the Revenue Recovery Act, whether such proceedings were 
taken to-collect arrears of water cess or dues authorised to 
be collected under it. As pointed out by Sadasiva Aiyar, J., in 
Ramaswamt Atyar v. Secretary of State for India (6) the 
ambit of S. 59 is very different from that of S. 42. The 
period of limitation provided under S. 59 was applied in that 
case and not Art. 16, to a suit arising under the Kudimaramath 
Act I of 1858 which authorised the Collector to recover the 
value of labour which the plaintiff had to contribute “ in accord- 
ance with the procedure prescribed under Act II of 1864.” 
The same view was taken by the late Chief Justice Sir Arnold 
White and Mr. Justice Benson in Orr v. Secretary of State(7), 
with reference to fees payable to village servants collectable 
under S. 52 of Act II of 1864 itself “in the same manner as 
arrears of land revenue.”’ Tt will also be noticed in connec- 
tion with the next argument that in that case money was paid 
under protest and no further proceedings were taken. The 
case in Sankarappa Naicken v. The Secretary of State (8) also 
takes the same view ; following these rulings I hold that 
S. 59 applies. 


It was next argued that as money was paid on demand 
being served on the plaintiff under Act II of 1864, and nothing» 
further was done there were no “ proceedings ” under the Act 

g. (1914) 27 M. L. J. 295. 6. (1915) M. W. No 154 at 156. 
7- (1899) I, L R. 23 M. s71. 8. (1910) M., W, N. 404, 
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| about which plaintiff was complaining in this suit but he is only 


seeking to get a refund of his money under’ the general law 
and therefore S. 59 does not apply. Certain unreported 
decisions in S. A. Nos. 838 and 844 of 1910 and the rulings 
of this High Court reported in Ravula Vengala Reddt v. Sec- 
retary of State (9) and Ravalo Nagamma v. Secretary of 
State (10), were cited in support of this argument. With all 
respect I am quite unable to follow these rulings. As against 
them there are the cases in Orr v. Secretary of State for India 
in Council (7), and Sankarappa Natcken v. Secretary of State 
for India (8), already cited. It seems to me the proceedings 
begin by distraining officer producing a demand in writing from 
the Collector giving the name of the defaulter and the amount 
of water cess payable by him, and showing it to the defaulter. 
That is a part of the proceeding under S. 8 of the Act; in 
fact it is the first step. _I see no reason to hold that the pro- 
ceedings mentioned in S. 59 refer only to subsequent proceed- 
ings after demand and not to the demand itself. There does 
not seem to be any justification for making such an artificial 
distinction. ‘The cases referred to by the respondent have 
never been followed or treated as good law. It is clear to my 
mind that the plaintiff in this suit is a person who, deems himself 
aggrieved by proceedings under the Revenue Recovery Act 
by which he was compelled to pay water cess for which accc rd- 
ing to his case he was not liable and that he is seeking redress in 
this suit by suing for a refund of the money. ‘The case falls, 
in my view exactly within the language of S. 59 and the rule 
of limitation provided in it applies. 

The next question is whether plaintiff is entitled to the 


deduction he claims. No doubt the ruling in Srinivasa Ayyan- 


gar v. Secretary of State for India (1) is exactly in point in 
his favour but after the ruling in the Full Bench case reported 
in Lingayya v. Chinna Narayana (11), that case cannot be 
considered to be good law, though it was not formally over- 
ruled. The principle adopted in that Full Bench case is 
directly against the reasoning on which Srinivasa Ayyangar v. 
The Secretary of State for India (1), is based. It has now 
been taken as settled that the application of the general prov'- 
„Sions of the Limitation Act in Ss. 5 to 2 5 to the limitation pre- 
“scribed by special or local laws would “ affect or alter” the 


9, (1913) 15 I. C. 328. to. (1913) 18 I. C. 699. 
7. (1899) IL R 23 M 571. 8. (1910) M. W. N. 404. 


r. (1913) I. LR. 38 M. 92 :24M. L. J. 41 11. (1917) LLR 41 M 169(F B) 
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periods so prescribed and is therefore prohibited by S. 29 of 
the Limitation Aet. The distinction sought to be made in 
Srinivasa Ayyangar v. The Secretary of State for India (1), 
between Special Acts which do not contain “ a complete body of 
provisions with regard to limitation of suits coming within their 
purview ” and other Acts which do contain them was rejected 
in the Full Bench case and I have therefore no hesitation in 
holding that plaintiff was not entitled to the deduction he claims 
under S. 15, Cl. (2). The Calcutta High Court has.taken 
the same view in The Secretary of State for India v. Shib 
Narain Hajra (12). The point is however of little import- 
ance hereafter as the amending Act X of 1922 has made provi- 
sion for it. But it is not argued that that Act applies to the 
present case for the suit here was barred before that Act came 
into force. In the view I take, the plaintiff's suit is barred by 
limitation. I would therefore reverse the order of the Sub- 
ordinate Judge and restore the decree of the District Munsif 
with costs here and in the lower Appellate Court. 


Venkatasubba Rao, J = The Government recovered 
from the plaintiff penal assessment under the Madras Irrigation 
Cess Act (VII of 1865) for unauthorised use of water and the 
plaintiff claimed in this suit refund of the amount so recovered 
from him. The Government pleaded that suit was barred by 
limitation. The Distrcit Munsif accepted the contention and 
dismissed the suit. On appeal the Subordinate Judge reversed 
the decision of the District Munsif on the question of limita- 
tion and remanded the suit for disposal on the merits. The 
present appeal is by the Government against the order of re- 
mand. 

On behalf of the plaintiff it is argued_— 


1. That the provision of law applicable is Art. 16 of the 
Limitation Act under which the period of limitation is one 
year and not 8. 59 of the Madras Revenue Recovery Act (II 
of 1864) under which the period is six months. 

2. Where there was a mere demand by the Government 
and money was paid and no further proceeding was taken that 
S. 59 of the Revenue Recovery Act is not applicable because 
there was no proceeding under that Act. 

3. Should the period of limitation be held to be six 
months under S. 59 of Act II of 1864, that the plaintiff is en- 





1. (1912) ILR 38 M 92, 12, (1918) I. L, R. 46 C. 199. 
R—3 


The 
a Secretary of 
State 
V, 
Venkata- 
ratnam. 


treet 


Krishnan, J. 


Venkata. 
subba Rao, J. 


The Secre- 
tary of state, 
v. 
Venkata- 
ratnam, 


emanen 


Venkata- 
subba Rao, J. 


18 THE MADRAS LAW JOURNAL REPORTS, [VOL, XLV, 


titled to exclude the period of notice prescribed by S. 80, C. P. 
C. in computing the said period of six months. 


In my opinion, the provision of law applicable is Art. 16 
of the Limitation Act and not S. 59 of the Revenue Recovery 
Act. I shall presently state my grounds for this opinion and 
as I entertain no doubt on the point, I consider it unnecessary 
to deal with the other two contentions urged before us. As 
already stated the penal assessment was collected from the 
plaintiff under the Irrigation Cess Act (VII of 1865). S.1 
of the said Act, so far as it is relevant for the present purpose 
enacts. ` 


(a) “Whenever water is supplied or used for pur- 
poses of irrigation from any river * * * * belonging to or 
constructed by Government and also, 


(b) *" Whenever water by direct or indirect flow or 
by percolation or drainage from any such river, irrigates any 
land under cultivation or flows into a reservoir, and is there- 
after used for irrigating any land * * * it shall be lawful 
for the Government * * * *to levy * * Ka separate 
cess for such water.” 


S. 2 provides “ arrears of water cess payable under this 
Act shall be realised in the same manner, as arrears, of land 
revenue are, or may be realised by law in the Madras Presi- 
dency. ” 

Arrears of land revenue are realised under the Madras 
Revenue Recovery Act (II of 1864) and the reference in the 
section above quoted is to the provisions of the said Act. 

S. 2 may be rendered thus— 


‘Arrears of water cess payable under this Act shall be 
realised in the manner prescribed by the Revenue Recovery 
Act in regard to arrears of land revenue.” In my opinion, 
the meaning of S. 2 is, that all the sections of the Revenue 
Recovery Act, that relate to the manner of realising arrears 
of land revenue, shall be rcad as if they form part and parcel 
of the Irrigation Cess Act. 


S. 59 of the Revenue Recovery Act runs as follows :__ 

“ Nothing contained in this Act shall be held to prevent 
parties deeming themselves aggrieved by any proceedings under 
(his Atte. oak: from applying to the Civil Courts, for redress; 
provided that Civil Courts, shall not take cognizance of any 
suit instituted by such parties for any such cause of action unless 
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such suit shall be instituted within six months from the time 
at which the causeeof action arose. ” 


The learned Government Pleader argues that S. 59 is 
applicable to this case and this argument implies that the said 
section deals with the manner of realising arrears of revenue. 
5. 59 does nothing of the kind. [t presupposes that the re- 
venue has been realised and it prescribes the remedy to an ag- 
grieved person against the Government. It refers to parties 
“aggrieved by any proceedings “ under this Act” that is, under 
the Revenue Recovery Act. It refers to a suit instituted by 
“such parties ” and for “ such cause of action, ” “such parties” 
being, parties deeming themselves aggrieved by any proceedings 
under the Revenue Recovery Act and ` such suit” and “ such 
cause of action” can only refer to what is contemplated by the 
sı ction. 


I fail to see how S. 59 can come within the group of 
sections which refer to the manner in which land revenue is 
realised. If the legislature instead of merely saying “ arrears 
shall be realised in the same manner as arrears of land revenue 
are under the Revenue Recovery Act,” had reproduced eñ 
bloc all the sections of the latter Act which deal with the mode 
of realising revenue and re-enacted them in the Irrigation Cess 
Act, could it for a moment be contended that S. 59 of the 
Revenue Recovery Act would be applicable to suits filed for 
the refund of penal assessment collected under the Irrigation 
Cess Act ? ‘To my mind, I have no doubt whatever, that 9. 2 
of the Irrigation Cess Act merely incorporates by reference 
only those sections of the Revenue Recovery Act that deal with 
the manner of realising land revenue. S. 59 is clearly not 
one of those sections. 


Let me now turn to Art. 16 of the Limitation Act “against 
Government to recover money paid under protest in satisfac- 
tion of a claim made by the revenue authority, on account of 
arrears of revenue or on account of demand..... recover- 


able as such arrears one year....when the payment is made. ” 


This article in terms applies to the present suit. The 
only argument advanced on behalf of the Government against 
its applicability, is that a special rule is enacted in S. 59 of the 
Revenue Recovery Act and that an article in a general Act 
should not be applied when a section of a Special Act is applic- 
able. 
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kek It will be noticed that the Article of the Limitation Act 
ay). 5 quite general in its terms. It refers’to arrears of revenue. 
Venkata’ Land revenue alone is removed from the scope of the said 
— Article by reason of the fact that a special provision 1s enacted 
sae y in respect of it by S. 59 of the Revenue Recovery Act. ; 

S. 66 of the Madras Forest Act (V of 1882) provides 
that all money payable to the Government under that Act may 
be recovered “as if it were an arrear of land revenue. ” 
Similarly S. 84 of the Madras Salt Act (IV of 1889) provides. 
that all sums recoverable under that Act, may be recovered 
“as if they were arrears of land revenue.” Again S. 28 
of the Madras Abkari Act (1 of 1886) enacts that certain 
sums due to the Government may be recovered “as if they 
were arrears of land revenue.” It is unnecessary to refer to 
various other acts in which similar provisions occur. ` Does 
it then mean that S. 59 of the Revenue Recovery Act applies 
to suits instituted for recovery of money paid to Government 
on account of alleged arrears of revenue under any of these 
Acts ? [If this view should be taken, Art. 16 of the Limitation 
Act would practically be a dead letter. I fail to see why the 
plain provisions of Art. 16 of the Limitation Act should not 
be given effect to and why a forced construction should be 
placed upon S. 2 of the Irrigation Cess Act for the purpose of 
enabling the Government to plead a rule of limitation in bar 
of an admitted right to sue. 


Land revenue being the most important item of revenue 
due to the Government, the legislature has in the revenue Re- 
covery Act enacted in detail the procedure for realising it. 
When the legislature came to deal with other sources of 
revenue like Salt, Abkari, Income-tax, Irrigation cess, the legis- 
lature thought it sufficient to enact that all sums payable to 
the Government in respect of each particular head of revenue 
could be recovered as if it were an arrear of land revenue. 
The legislature could not have intended by mere reference to 
the procedure for realisation of land revenue, that a provi- 
sion of the Revenue Recovery Act which does not deal with 
such procedure should be incorporated in the Special Acts. 


The District Munsif refers to S. 1 of the Revenue Reco- 
. very Act, and by some argument which I am unable to follow, 
comes to the conclusion that by reason of the wording of that 
section, 5. 59 applies to this case. The material portion of 

S. 1 is as follows +. 
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“Public revenue due on land shall for the purposes of ee sean 
this Act be taken ¢o include.cesses or other dues payable to v. 
Government on account of water supplied for irrigation. ” braa 
Whether S. 1 of the Revenue Recovery Act and S. 2 of the — 

; i aot Venkata- 
Irrigation Cess Act overlap each other or not, it is unnecessary gubba Rao, J. 
for me to discuss. But one thing is certain; in this case 
water-cess was not levied for water supplied for irrigation. On 
the other hand as the District Munsif remarks at the close of 

ehis judgment, it was the unauthorised use of water that entailed 
penal assessment. The Revenue Rcovery Act refers not only 

to water supplied but also to water used. In this suit we are 
concerned only with water used and not with water supplied 
and the reference by the District Munsif to S. 1 of the Re- 
venue Recovery Act seems altogther irrelevant. 

For these reasons I have come to the conclusion that the 
suit is not barred by limitation and I would therefore dismiss 
the appeal with costs. 

By the Court.__As we have differed on a point of law, 
viz.. whether the suit is barred by limitation or not, we refer 
the point under S. 98, C. P. C. to the decision of a third Judge. 

This Appeal coming on for hearing in pursuance of the 

order of reference to a third Judge before Sir Walter Salis 
Schwabe, K. C., Chief Justice on 12th October, 1922. 


The Court delivered the following 

JUDGMENT :_In this case claim was made for water cess. a 
The assessee paid under protest, gave notice claiming the C.J. 
amount he paid and commenced this suit seven months after the 
payment but within eight months of it. It is contended by the 
Crown that the suit is barred by limitation under S. 59 of the 
Revenue Recovery Act II of 1864. That section runs thus 
“ Nothing contained in this Act shall be held to prevent parties 
deeming themselves aggrieved by any proceedings under this 
Act from applying to the Civil Courts for redress : provided 
that Civil Courts shall not take cognizance of any suit instituted 
by such parties for any such cause of action unless such suit 
shall be instituted within six’ months from the time at 
which the cause of action arose.” 1 will assume 
that that section applies to cases arising out of the collection or 
imposition of cess under the Madras Irrigation Cess Act VII 
of 1865. By Article 16 of the Limitation Act a period of one 
year is given for suits “ against Government to recover money 
paid under protest in satisfaction of a claim made by the reve- 
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ary of Sta nue authorities on account of arrears of revenue or on account 
atg ; 

of demands recoverable as such arrears.” e That section ap- 
Venkata plies in terms to this case unless there is something in S. 59 of 
a as the Rent Recovery Act which prevents its applying. 9. 29 
Schwabe, (1) (b) of the Limitation Act says, “ Nothing in this Act shall 

C, Ja affect or alter any period of limitation specially prescribed for 
any suit by any special or local law now or hereafter in force in 
British India.” ‘There is a further provision in S. 15 (2) of 
that Act that, ‘in computing the period of limitation prescribed e 
for any suit of which notice has been given in accordance with 
the requirements of any enactment for the time being 
in force, the period of such notice shall be excluded,’ and un- 
der S. 80 of the Code of Civil Procedure, no suit can be institut- 
ed against the Secretary of State in Council unless two months’ 
notice is given. It has therefore to be contended for the 
Crown that S. 59 of the Revenue Recovery Act, by reason of 
S. 29 of the Limitation Act, not only excludes Article 16, but 
also by reason of the same section, prevents the application of 
S. 15 of the Limitation Act so that the period of two months 
is not in this particular instance to be excluded. In my jud- 
ment, this is not a case under S. 59 of the Revenue Recovery 
Act at all, because it is not the case of a party deeming himself 
aggrieved by any proceeding under that Act. I doubt very much 
whether a demand of payment is a proceeding under the Act at 
all as contemplated by that section. I am quite clear that a 
person, who pays under protest when a demand is made and 
claims to recover back, is not a person aggrieved by any pro- 
ceeding under the Act. He has taken a wise course, which 
prevents his having a grievance. 

There is direct authority in support of this view in Ravula 
Vengala Reddi v. Secretary of State (9), which followed a 
series of appeals, Second Appeals Nos. 838 and 844 of 191 
and 240 to 244 of 1911, the Judgments in which, I regret, have 
not been published, because the point is fully discussed there 
and decided. The only authority to the contrary is the case 
of Orr v. Secretary of State (7). In that case, without giv- 
ing any reasons the Court expressed a view that, in the circum- 
stances of that case, S. §9 applied where there had been a pay- 
ment under protest, to the exclusion of Article 16 of the Limi- 
tation Act. It was unnecessary for that decision (which no 
doubt explains why no reasons were given) because in that case, 
the Court held on the merits that there was no case. That 
g LC328 A Gg) LL R a ML 570, 
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case was considered by the Bench in Ravula Vengala Reddi v. 
Secretary of State () and in the cases therein referred to, and 
distinguished. Ravala Nagamma v. The Secretary of State 
for India (10), which was also referred to, does not touch this 
point. 

In this state of authorities, sitting alone, [ should have con- 
sidered myself bound to follow the decision in Ravula Vengala 
Reddi v. Secretary of State (9) : but it is open to me, sitting 
as I am now, to express my own views, and I agree with the 
decision in Ravula Vengala Reddi v. Secretary of State (9) for 
the reasons given in that case and in the unreported cases re- 
ferred to therein, and I disagree with that part of the judg- 
ment in 23 Mad. 571 which is to the contrary. 

That being my view, it is enough to dispose of the case : 
but although I have not heard the matter fully argued, I think 
it right to say that I should find it very difficult to hold that S. 
29 of the Limitation Act, even if it has any application in this 
case, operates to exclude the two months’ time given by S. 15 of 
that Act, for there is nothing in section 59 of the Revenue Re- 
covery Act to suggest that the six months limited there is to 
include the period which is by the general law excluded. | 

The appeal will be dismissed with costs, including the costs 
of this reference. 


A. V. V. Appeal dismissed. 
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under Act—Interpretation of—Reference under Rule 31—Private party—Right 
of—S. 352 of Act—Scope and effect. 5 


If a man entitled to vote or to be a candidate at an election is wrongfully 
deprived of that right, an action for damages lies against the person so dep- 
riving him. Where, however, the act by which the right is interfered with is 
an act done in a judicial capacity, no such action lies unless the act is done 
maliciously, which in this context really means dishonestly, but the aggrieved 
party will be entitled to an injunction restraining the carrying out of any 
threatened action which will have the effect of illegally interfering with his 
rights, 

Where the Chairman of a Municipal Council wrongly rejected a nomina” 
tion paper put in on behalf of the plaintif as a candidate for election as a 
Municipal Councillor and announced his intention of holding an election for the 
ward in question without permitting the plaintiff to be a candidate, Aeld that 
the plaintiff was entitled to an injunction restraining the Chairman from hold- 


ing the election without the plaintiff as a candidate, and also compelling him 
to hold an election with the plaintiff as a candidate. In such a case the plaintiff 
need not wait until the election is held and then bring an election petition. 
S. 352 of the District Municipalities Act, 1920, which protects the Chairman 
from suits in respect of acts done in his official capacity, does not preclude a suit 
being brought to restrain him from doing a threatened wrongful act to the 
detriment of another. 

Where it appeared that the plaintiff in the above case tried to refer the 
question of the rejection of his nomination to the Local Government, but 
that it declined jurisdiction in the matter on the ground that the matter had 
not been referred to it by the Chairman or otherwise officially, Held further, 
that the Rule 31 framed under the Act was no.bar to the suit. 

Two other persons, whose nomination papers were also rejected, instituted 
suits for an injunction restraining two other candidates (who, being the only 
other candidates for the wards in question, were by the rules deemed to have 
been elected when those nomination papers were rejected) from acting as Coun- 
cillors, and also the Chairman from holding a meeting of the Councii as so 
constituted for the purpose of electing a new Chairman, Held that, though 
the rejection of the plaintifs nomination papers was not justified, and though 
the plaintiffs ought to have been treated as duly nominated, they were not 
entitled to the injunction prayed for, because their plaints disclosed no cause 
of action against the defendants, and that the plaintiffs must proceed by elec- 
tion petitions. 

The rejection of a nomination paper either on the ground that it does not 
give the number of the ward for which the candidate desires to stand or on the 
ground that the thumb mark of the seconder of the candidate is not attested, 
is not in law justified, 


Per Wallace, J.—A reference to the Local Government under Rule 31 in 
regard to the interpretation of the rules framed under the Act may be made by 
a private party as well as by the Chairman. 

When a duly constituted tribunal has refused to try the question of the 
right of a party to the legal character of one entitled to be nominated to 
stand as candidate for an election, and there is no other remedy available, the 
ordinary Civil Court has jurisdiction to entertain a suit for that relief and the 
right to grant a temporary injunction retaining matters in status quo ante until 
the suit is tried, 


¥ 
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Petition Nos. 758 and 828 of 1922, under S. 115 of Act peas 
V of 1908 and Petition No. 705 of 1922 under S. 115 of Act ° y, 

V of 1908 and S. 107 of the Government of India Act praying a 
the High Court to revise the order dated 13th October 1922 Council 
passed by the District Court of Chingleput in Miscellaneous  Sadapet. 
Appeals Nos. 37, 39 and 38 of 1922 preferred against the 
orders in M. P. Nos. 856, 858 and 857 of 1922 in O. S. Nos. 
454, 462 and 461 of 1922 on the file of the Court of the Dis- 

e trict Munsif of Poonamalle. 

M. $. Venkatarama Aiyar and A. K. Madhava Rau for 
petitioners. l 

K. S. Krishnuaswami Aiyangar and T. M. Kasturi for res- 
pondents. 

The Court delivered the following 

JUDGMENTS :—The Chief Justice. These are Civil Re- Sir Walter 
vision Petitions in three suits all arising out of the Municipal ee 
Elections for Saidapet. The first Civil Revision Petition No. 
705 is in a suit which asks for a declaration that a nomination 
paper put in on behalf of the plaintiff as a candidate for elec- 
tion as a Municipal Councillor was wrongly rejected by the 
Chairman of the Council, the defendant, and for an injunction 
to restrain him from holding an election without the plaintiff as 
a duly nominated candidate, and also to compel him to hold an 
election with the plaintiff as a candidate. 

The other two Civil Revision Petitions Nos. 758 and 828 
are in suits by two persons, whose nomination papers were also 
rejected, against two other candidates who being the only other 
candidates for the wards in question were by the rules deemed 
to have been elected when these nomination papers were re- 
jected. The claim in the suits is for an injunction to restrain 
these persons from acting as councillors and also against the 
Chairman, who is made a party for this purpose, to restrain 
him from holding a meeting of the Council as now constituted 
for the purpose of electing a new Chairman. 

In the first case and in one of the others the rejection of 
the nomination papers was on the ground that it did not give 
the number of the ward for which the candidate desired to 
stand and in the other case on the ground that the thumb mark 
of the seconder of the candidate, had not been attested. 

The District Munsif of Poonamallee granted interim in- 
junctions in all three cases, the District Judge on appeal dis- 
solved them all. 
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I am clear that the rejection of the nomination papers was 
not in law justified in any of the three cases, and that all three 
plaintiffs ought to have been treated as duly nominated. 

In the two latter suits | am however of opinion that the 
injunctions ought not to have been granted, because the plaints 
in them disclosed no cause of action against the defendants. 
The successful candidates have done nothing wrong. They 
have simply found themselves elected and therefore, as their 
duty is, propose to take their seats. Nor do I think that any 
Court can properly be asked to grant an injunction restraining 
th Chairman from holding a meeting of the Council as at pre- 
sent constituted. It is open to these plaintifs to proceed by 
election petitions. In my judgment, there being no cause of action 
against the defendants in these 2 suits there can be no ground 
for granting an injunction. 

Turning now to Civil Revision Petition No. 705 of 1922. 
If a man entitled to vote or to be a candidate at an election is 
wrongfully deprived of that right, an action for damages lies 
against the person so depriving him. ‘This was established 
in England in Ashby v. White (1), which case has since been uni- 
formly followed, and in my judgment this is also the law of this 
country as was stated in The Municipal Board of Agra v. 
Asharfi Lal (2). But this statement requires qualification, for 
if the act by which the right is interfered with is an act done in 
a judicial capacity then the rule applies that no action lies unless 
the act is done maliciously, which in this context really means 
dishonestly ; see Pickering v. James (3), particularly the jud- 
ment of Brett J. at page 509. In this case the Chairman was 
acting in a judicial capacity in rejecting these nominations and 
it is not alleged that he acted dishonestly and therefore no ac- 
tion would lie for damages against him. But there may 
still be a cause of action of a different nature, not in respect of 
the chairman’s past acts, but to prevent by injunction the carry- 
ing out of any threatened action by him which would have the 
cect of illegally interfering with the plaintiff's rights ; and in 
my judgment this is such a case. The Chairman has unlaw. 
fully rejected the plaintiff's nomination paper and he has an- 
nounced his intention of holding an election for Ward No. 5 
without permitting the plaintiff to be a candidate. I do not 
think that the law is such that the plaintiff must wait until the 
election is held and then bring an election petition, which is 
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bound to succeed ; nor indeed would that remedy give him all 


that he is entitled, to, because after the election petition had 
succeeded there would have to be fresh nominations and there 
might be other candidates in the field that he would not now 
have to meet, to say nothing of the trouble and expense that 
he would necessarily be put to. There is ample authority to sup- 
port this view. In Aslatt v. Corporation of Southampton (4) 
where it was proposed to hold an election of an Alderman of a 


‘borough in the place of the plaintiff, who it was wrongly al- 


leged had vacated his seat, the Court of Chancery interfered 
by an injunction forbidding the holding of the election. In 
Richardson v. Methley School Board (5), that Court granted 
an injunction to prevent the holding of an election for the post 
of school-master in place of the plaintiff, who was wrongly 
alleged to be disqualified for the office, and it was laid down 
that where there is a legal right which can be asserted in law 
or equity a Court of Equity can grant an injunction in protec- 
tion of that right. I have no doubt that this Court possesses 
the same powers under the Specific Relief Act, 1877, and in 
my judgment this is a case for exercising them. Reliance 
is placed by the defendant on S. 352 of the Madras District 
Municipalities Act, 1920, which protects the Chairman from 
suits in respect of acts done in his official capacity, but in my 
judgment there is nothing in that section to preclude a suit be- 
ing brought to restrain him from doing a threatened wrongful 
act to the detriment of another. It is also contended that no 
action lies because the decision of the Chairman is final and 
conclusive. I can find nothing in the rules to make it so. 
Under R. 31 if any question arises as to the interpretation 
of the rules, otherwise than in connection with an 
election enquiry, the question shall be referred tc the 


- Local Government whose decision shall be final. The plaintiff 


tried to refer the question of the rejection of his nomination, 
which was a qustion of the interpretation of the rules, to the 
Local Government, but the Local Government declined juris- 
diction in the matter on the grounds, as they inform us through 
the Government Solicitor, that the matter had not been refer- 
red to them by the Chairman or otherwise officially, and that 


-the matter was already sub judice. The result is that there 


has been no conclusive suling on the point and it is open to us 


to decide the matter. 
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I venture to express a hope that it may be possible for 
the Local Government acting under S. 36 of the Act to cancel 
the rejection of this nomination by the Chairman and direct 
the election to be held with the plaintiff as a candidate. They 
will no doubt also consider whether any action can be taken 
in the other two cases so as to avoid the necessity of an election 
petition. 

The defendant must pay the costs of the proceedings for 
injunction before the District Munsif and before the District’ 
Judge and of this petition No. 7a5. The plaintifs in the other 
two suits must’ pay the costs of these petitions Nos. 758 and 
€28. 


Wallace, J.—These petitions are all petitions to restore 
the order of the District Munsif granting temporary injunc- 
tions pending disposal of the petitioners’ suits. Certain gene- . 
ral features are common to all and with these I shall first deal. 

The nomination papers of the three petitioners as candi- 
dates for the Municipal election were declared invalid by the 
Chairman. In two cases there was only one other candidate, 
who was declared duly elected, and in the other case the elec- 
tion has not yet been held. All the three candidates are suing 
for declarations that their nominations were proper, and that 
they were entitled to stand. The original Court by injunc- 
tion has in the former two cases restrained the duly elected 
candidates from sitting, and in the latter case, Civil Revision 
Petition No. 705 of 1922 before us, has restrained the hold-- 
ing of anelection. The District Judge on appeal dissolved all 
the three injunctions, and we are now asked to restore them 
pending disposal of the petitioners’ suits, framed to restore to 


them the right to stand as a candidate of which they have been 
deprived. 


The main contention of the respondents in all the cases. 
is that the suits themselves will not lie and therefore no injunc- 
tions can be granted. The District Munsif in his final order 
granting injunctions avoided deciding that question. lt 
would have been hetter if he had decided the suits and the in- 
junction petitions together. It is impossible in deciding the 
propriety of these injunctions to avoid deciding on the main- 
tainability of the suits. 

The petitioners’ chief contention ig that the suits are main- 
tainable under S. 42 of the Specific Relief Act as being suits 
by. persons entitled to a legal character for the declaration of 
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their title. That the general right of being nominated to 
stand as a candidate for a Municipal Election is a legal charac- 
ter cannot, I think, admit of doubt, but before it follows that 
S. 42 will give a right of suit, we have to note that this legal 
character is itself the creation of a specific statute, the District 
Municipalities Act, V of 1920, and that it is settled law that 
where a statute itself sets up a proper tribunal for trying cases 
of the infringement of the right to such a legal character and 
,that tribunal has functioned judicially, the Civil Court will 
have no jurisdiction. So that we have to examine firstly, what 
is the nature of the infringement of the right complained of, 
secondly, is there a tribunal appointed by the Act or the rules 
under it to deal judicially or quasi judicially with such an in- 
fringement, and thirdly, if there is one, has it functioned ? 

As I conceive the position, no one is denying the peti- 
tioners’ general right to be nominated to stand as candidates 
in this or in other elections, provided that their nomination 
papers are in proper form. No one, least of all the Chair- 
man, is concerned to deny that the petitioners were entitled to 
stand if their interpretation of the rules is correct and if their 
nomination papers were in proper form, and no one, least of 
all the petitioners, is concerned to deny that they were not en- 
titled to stand if the Chairman’s interpretation of the rules is 
correct and their nomination papers were not in proper form. 


Therefore the only question of substance that the suits 
really raise is whether or not the petitioners’ nomination papers 
were in proper form, that is, whether the rules on this matter 
have been properly followed. No allegation of bad faith is 
made against the Chairman, and there is no contention that he 
deliberately misinterpreted or disobeyed perfectly clear rules 
with the object of depriving anyone of his lawful rights. 
Hence, we must take it that the Chairman honestly considered 
that he was conforming to the rules when he rejected the three 
nominations. The position then is this : That the Chairman 
in good faith, although mistakenly, in my opinion, held the 
meaning of the rules to be in one way while the petitioners 
hold it to be another. The real point at issue and the point 
which the District Munsif who has to try the suits must decide, 
therefore, is merely whether the rules have been properly in- 
terpreted, and according.as his interpretation inclines towards 
the petitioners’ view or the Chairman’s view, the petitioners 
will or will not have a cause of action. If the petitioners 
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get a decision of the proper authority, whose decision is final 
in this matter, interpreting the rules in the manner for which 
they contend, their rights will be once for all restored. 

Is the Civil Court then the final authority for that pur- 
pose, and will a civil suit lie, which, in essence is merely calling 
upon the Civil Court to interpret these rules regarding the 
nomination of candidates for election ? I think that the ans- 
wer would ordinarily be in the negative for the short reason 
that, as I read the rules, another tribunal is set up for that 
very purpose. Rule 31 of the Election Rules clearly lays 
down that “ if any question arises as to the interpretation of 
these rules otherwise than in connection with an election en- 
quiry, the question shall be referred to the Local Government 
whose decision shall be final, ” that is, the Local Government, 
which drafted the rules, is the final arbiter for deciding what 
the rules mean, and the Civil Court cannot ordinarily be asked 
to decide whether the Local Government’s interpretation of its 
own rules is right or wrong. 

There is, however, in one of these cases, C. R. P. No. 
705, this peculiar feature, which was disclosed to us only to- 
wards the close of the argument before us, namely, that the 
petitioner had, after the unfavourable ruling of the Chairman, 
made a reference to the Local Government and asked it to in- 
terpret the rules and revise the Chairman’s order and permit 
his nomination, and that the Government’s answer was that it 
declined to interfere. The answer is before us and on its 
face it is not clear on what grounds the Government declined 
to interfere, but the letter also before us produced by the 
Government Solicitor on 18__12__22 makes it clear that the 
refusal to interfere was on the ground that the Local Govern- 
mentihad no jurisdiction, Government apparently holding that, 
while a reference can be made in such a case under R. 31, it 
cannot be made by a private party, but only by the Chairman. 
I am myself unable to read Rule 31 so, and, so long as it is 
read so, so long will an aggrieved candidate be driven for his 
remedy to the cumbrous method of a civil suit and an injunc- 
tion. The net result however is that the Government con- 
ceived that it had no jurisdiction and therefore declined to 
function as the judicial or quasi-judicial tribunal it was intend- 
ed to be, because it thought that the case had not been propery 
brought before it. 

Now, if this tribunal had functioned in this case and given 
a decision,__whether right or wrong in the opinion of the Civil 
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Court is immaterial__I am clear the Civil Court would have 
no jurisdiction and the remedy provided by the Statute would 
have been used and exhausted and its decision on the matter 
would be final. But where the proper tribunal has declined 
jurisdiction and the aggrieved party is thus bereft of his statu- 
tory and constitutional remedy, it is the province of the Civil 
Court, as a Court of Equity, to fill the vacuum created and to 
exercise the jurisdiction which the proper tribunal has failed 
40 exercise. 


It cannot be admitted ,that the faith of the Chairman 
in the matter of interpretation of the rules is absolutely final, 
and that he can by his mere order prevent a candidate from 
standing for election, such a principle is not deducible from the 
Act or the rules. ‘The rules not only do not say so, but pro- 
vide a method of appeal or revision from such an order. 
self-government has not progressed so far in the direction of 
autocracy. If Government then misinterprets its own rules 
as giving it no jurisdiction so as to take away from the aggriev- 
ed party the remedy provided by the rules, and thus, in effect, 
declares that it never intended itself to have jurisdiction, then 
the Civil Court must take it either that the Statute does not 
oust the jurisdiction of the Civil Court or that the Government, 
nevertheless had jurisdiction, but refused to exercise it. In 
the latter case the Civil Court may legitimately be called on 
to interfere in order to decide whether a particular authority 
has or has not jurisdiction in a particular matter, and, if that 
authority has jurisdiction but refused to exercise it, then to 
exercise it itself, and not to leave the aggrieved party without 
any remedy. In other words, the ordinary jurisdiction of a 
Civil Court may, in the first instance, be barred by a Statute 
or Rule setting up another authority, but when that Statute 
or Rule is not obeyed and that other authority refused to func- 
tion, then the bar is removed, and there is nothing to prevent 
the Civil Court itself functioning. 


The attitude of the Government in declining jurisdiction 

‘in this case is difficult to understand. In other cognate matters 
a definite tribunal has been set up by it, which automatically 

custs the jurisdiction of the Civil Court. In the case of an 

elector wrongfully excluded from electoral roll, the rules under 

the Act provide for the decision of the case by a Special Tribu- 

nal. In the case of malpractices or irregular procedure at an 

‘election, the rules provide for an election petition being brought 
‘before the District Court or a Sub Court. It is difficult 
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therefore to believe that the Government intended to leave 
without remedy a candidate whose nomination was improperly 
rejected by the Chairman, and I am fortihed by this in my 
opinion that the Government in this case wrongly declined to 
exercise a jurisdiction which was intended to be exercised by it. 


In C. R. Petition No. 710 of 1922 therefore I am satis- 
fed that the tribunal was then really set up but 
refused to function and such refusal is the direct 
source for the petitioner’s cause of action and the basis 
for the maintainability of his suit. On that ground the suit 
out of which that Civil Revision Petition has sprung is prima 
facte maintainable. 

I shall now deal with three points urged by the respon- 
dents against the maintainability of that suit and the other two 
suits. The first is S. 352 of the District Municipalities Act. 
That is a bar to suits only in respect of acts done, but the real 
grievance in C. R. P. No. 705 of 1922 is not that the Chairman 
rejected the nomination but that he intends to hold an election 
vithout allowing petitioner to stand, that is that the Chairman 
is threatening to do wrong. S. 352 is no bar to such a suit. 
But it will, I conceive, be a bar.to the other two suits from 
which C. R. Ps. Nos. 758 and.828 have sprung, since in my 
view, the election in those cases has been held, there being 
no difference between a case where a contest has taken place 
and a case where a contest has not taken place. If a candi- 
date has been returned as elected the election is over and has 
been held. Therefore in these two cases the suits are to set 
aside acts done and not acts threatened. I am not at pre- 
sent, however, very sure of the correctness of this opinion and 
prefer to decide the fate of these two suits on the next ground 
of objection. 

This ground is that all the three suits are barred because 
the petitioners have their remedy by way of election petitions. 
In the case of Civil Revision Petitions Nos. 758 and 828 1 
am clear that this is a good objection. Elections have been 
held and there is a tribunal set up by the Rules for the decision 
of petitions to set aside election, a tribunal whose decision 
under the Rules is final. The Statute itself therefore pro- 
vides the remedy and the statutory tribunal has not refused 
jurisdiction. The ordinary Civil Ceurts therefore have at 
present no jurisdiction. In my opinion for this reason also 
these two suits are not maintainable in the Civil Court. 
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But as regards Civil Revision Petition No. 705-0f 1922 

the position differs‘radically. The election has yet to be held 
and I am quite clear that any post-election remedy is wholly in- 
adequate to afford the relief which the petitioner seeks, namely, 
that this election, now published, be stayed, until it can be held 
with himself as a candidate. It is no consolation to tell him 
that he can stand for some other election. It is no remedy to 
tell him that he must let the election go on and then have it 
“set aside by petition and have a fresh election order. The 
fresh election may be under altogether different conditions and 
may bring forward an array of fresh candidates. The peti- 
tioner can only have his proper relief if the proposed election 
without him is stayed until his rejected nomination is restored, 
and hence an injunction staying this election was absolutely 
necessary, unless the relief asked for was to be denied him al- 
together in limine. In most cases of this kind no doubt there 
will be difficulty for the aggrieved party to get his suit in time 
before the threatened wrong is committed: but, when he has 
succeeded in so doing, the Court cannot stultify itself by allow- 
ing the wrong which it is asked to prevent to be actually con- 
summated while it is engaged in trying the suit. 


The third ground of objection relates more to the grant 
of the injunction in Civil Revision Petition No. 705 of 1922 
than to the suits themselves, and, that is, that this Court, ‘or 
any other cannot by injunction compel the Chairman to do what 
he has no longer any power to do, it being urged that the Chair- 
man has no power under the Rules to revise or cancel his 
own orders, and must now automatically proceed to hold an 
election. J am not impressed by this argument. It 1s tant- 
amount to saying that the Chairman has no power to set right 
an admitted wrong. I should hesitate to draw any such conclu- 
sion, and, in any case, the Chairman can apply for the inter- 
vention of the Local Government, which under S. 36 of the 
Act has ample powers to set right any blunder or mistake. 


The cases quoted before us do not appear to me to affect 
these conclusions. Both sides have quoted freely from English 
Law, mostly from cases of mandamus and quo-warranto, which 
clearly lays down that a returning officer is acting judicially in 
deciding on the validity of a nomination paper, and that, in res- 
pect of such judicial act, no suit for damages can be maintained 
against him. That is a different question. The case in Prit- 
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chard v..Mayor, etc. of Bangor (6) is a case in which the Civil 
Court claimed jurisdiction to interfére withethe order of the re- 
turning officer disqualifying a candidate as passed without juris- 
diction and proceeded itself to decide on the validity of an elec- 
tion. That also was a case of mandamus. ‘The only Eng- 
lish cases really helpful are Aslatt v. Corporation of Southamp- 
ton (4) and Richardson v. Methley School Board (5), which 
follows on the former, in which injunctions similar to those 
now in controversy were granted in actions for an injunction 
by a Court of Equity, there injunctions being granted under S. 
25 of the Judicature Act, 1873. 

As regards Indian cases, apart from cases such as In re 
Surrendra Chandra Ghose (7) and Narendranath Mitter v. 
Radha Charan Pal (8) and In re Amulyadhan Addy (Q), 
founded on manamus, the case in Sabhapat Singh v. Abdul Gaf- 
fur (10) is one in which it was declared generally that a suit 
by a candidate in a mofussal election will lie for a declaration 
cf his right to vote and to stand as a candidate, and that he 
was duly elected. It proceeded partly on the consideration of 
a saving caluse in S. 15 of the Bengal Municipal Act III of 1894 
which, it was held, must be read into the previous Act of 1884, 
and partly on the ground that, if no such suit Jay, there will be 
no way of upholding and maintaining such civil rights in the mo- 
fussal. The grounds for this decision seem to be open to ques- 
tion since the rules under the Act of 1884 evidently provided 
for an election petition before the District Magistrate and the 
ratio decidendi would imply that S. 42 of the Specific Relief 
Act will support such a suit in the mofussal, though it cannot 
be called in aid in the Presidency Town, because S. 45 of the 
Act, which was called in aid in that case and has so often been 
called in aid in similar cases in Calcutta, implies, by force of 
cl. (d), that there is no other remedy and therefore no remedy 
under S. 42. I do not think that that case is of very much as- 
sistance. In taul Hug v. The Chairman, Mantcktola Muni- 
cipality (11), the question of jurisdiction was dealt with in a 
very summary manner, the want of jurisdiction not being seri- 
ously pressed, probably in consequence of the earlier ruling in 
Sabhapat Singh v. Abdul Guffur (10). 


4. (1880) 16 Ch. D. 143. 5. (1893) III Ch. 510. 7 
6. (1888) 13 A. C. 241. 7. (1918) I. L. R. 45 C. 950. 
8. (1918) 46 C. 119. 9. (1918) I. L. R. 46 C. 132. 


to, (1896) I. L, R. 24 Ç. 107. 1I. (1920) L L. R. 48 C. 378. 
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In The Municipal Board of Agra v. Asharfi Lal (2) — Satvothama 

the suit was for damages for wrongful refusal to enter the - a 
voter's name on the electoral roll, and it may be noted that in aed 
that case the party had had his name already entered on the Council, 
electoral roll by the District Magistrate before he came into  Sadapet 
Court, so that it does not help us to decide whether in Allaha- Wallace, J. 
bad a suit for entry on the electoral roll or a similar relief will 

he. 
$ Coming to the Madras Cases Nataraja Mudaliar v. 

Municipal Council of Mayavaram (12), relying on Bhaishan- 

kar v. The Municipal Corporation of Bombay (13), declares 

that a civil suit will not lie to set aside an order of the Collector. 

(who was the tribunal designated under the rules under Act IV 

of 1884 to pronounce finally on the validity or the invalidity of 

an election), declaring an election invalid, when an enquiry has 

been held by him. That decision is clear that a Civil Court can 

not, as it were, sit in appeal over a tribunal appointed by 
Government to decide such a question finally. No doubt the 

learned Judges in that case say that a suit would lie to declare 

that the plaintiff was a person qualified to vote and stand as a 

candidate and that is so far an authority for the position that 

such a suit is not under all circumstances wholly unmaintainable. 

The case in Valliammal y. The Corporation of Madras (14) 

proceeds on the general principle that the legislature would not 

have intended the word “final” in a particular section of the 

Municipal Act to be so interpreted as to leave the Municipal 

Council to be a final Judge in its own course. The principle 

is applicable to the present case, and, in so far as it declares the 

jurisdiction of the Civil Court to prevent such a wrong, it is in 

point. 

The case in Lakshmi Narasimha Somayagiyar v. Rama- 

lingam Pillai (15) was sufficiently decided by one learned 

Judge on the ground that the particular rules of the Local 

Boards Act which he was considering were ultra vires and could 

not therefore oust the jurisdiction of the Civil Court, but he 

also held that the rules in that particular case if valid, would 

oust that jurisdiction. The other learned Judge concurred 

in the latter opinion. This case does not deal with the parti, 

cular difficulty here, which is occasioned by the rules not being 


carried out. ° 
ca ea a a a pakan a D np pa cr 
2. (1921) LL 44 All. 202, 13. (1907) LL R 31 B. 604, 


a. (1911) I 


R 
LR 36 M 1120:21 M L J 878. 
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SANG na I therefore agree that the correct principle is that, when a 
>, > duly constituted tribunal has refused to try the question the 
. Peet aay - right of a party to the legal character of one entitled to be 
Council, nominated to stand as candidate for an election, and there 1s no 
Saidapet. other remedy available, the ordinary Civil Court has jurisdic- 
Wallace,J tion to entertain a suit for that relief and the right to grant a 
proper temporary injunction retaining matters in status quo 
ante until the suit is tried. Civil Revision Petition No. 705 
of 1922 is exactly such a case, and the injunction granted by the, 
original Court was therefore a proper one. In the other two 
cases, the election has been held and the petitioners have a re- 
medy not yet employed or exhausted, namely, by way of elec- 
tion petition, and therefore their suits are at the least prema- 
ture, and, in my view, at present unmaintainable. The injunc- 
tion granted in those cases cannot therefore be upheld. In 
Civil Revision Petition No. 705 of 1922 the order of the Dis- 
trict Judge should therefore be reversed and the injunction 
granted by the District Munsif restored. The other two 
Civil Revision Petitions should be dismissed. 


A. S. V. 





In THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE AYLING AND MR. JUSTICE 


ODGERS. 

N. Ramamma | ... Petitioner* (Complainant). 
v. 

M. Gurunathan ... Respondent (Accused). 


Workman's Breach of Contract Aci—S. 1—Enquiry uader—Criminal Pro- 
v. „cedure Code— Chapter, XX—Applicability—Complaint under S. 1 of workman's 
Gurunathan Breach of Contract Act—Dismissal for complainants absence—Effect—Review 
of order of Dismissal —Jurisdiction. 

Proceedings under the Workman’s Breach of Contract Act up to the stage 
of the passing of an order by the Magistrate for repayment or performance un- 
der S. 2 are not Criminal Proceedings at all. The enquiry directed by S. 1 of 
ue Act cannot be held to be one under Chapter XX of the Criminal Procedure 

e. 

Where, on one of the dates fixed for the hearing of a complaint under S$. 1 
of the Workman’s Breach of Contract Act, the complainant was absent and the 
Magistrate passed an order purporting to acquit the respondent under 5. 247 of 
the Cr, P. C, keld that that section had no application to the case, and 
the Magistrate’s order was not an order of acquittal under that section, and 
that there was nothing to prevent the Magistrate from reviewing the order if he 
thought fit to do so. . 


Cr. R. C. No. 333 of rgaa -Dated 13th March isas, 
Cr. R P, No. 290 of 1922 | 3 1943 


Ramamma 


PART 1.] THE MADRAS LAW JOURNAL REPORTS, 37 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, end S. 107 of the Government of India Act, 
praying the High Court to revise the order of the Court or 
the Stationary Sub-Magistrate of Kovur dated 29th day of 
October, 1921 in C. C. No. 329 of 1921. 


S. Ranganatha Aiyar for the petitioner. 
F. L. Ethiray for the Public Prosecutor. 


° The Judgment of the Court was delivered by 


AYLInG, J. :—The petitioner in this has filed a complaint 
under S. 1 of the Workman’s Breach of Contract Act against 
the respondent before the Stationary Sub-Magistrate, Kovur, 
and that officer proceeded to hear and determine the case as 
provided in the Act. On one of the dates of hearing, the 
petitioner was absent and the Magistrate thereupon passed an 
order purporting to acquit the respondent under S. 247 of the 
Criminal Procedure Code. The petitioner subsequently applied 
to the Magistrate to review the order of acquittal and to 
proceed with the trial from the stage at which the case was 
thrown out. The Magistrate held that he had no power 
under the Criminal Procedure Code to review an order of ac- 
quittal under S. 247 and accordingly dismissed the petition. 
Against that dismissal the present revision is preferred. 


In our opinion the Magistrate’s view was wrong. It 
has been held by this Court in Hussaina Beari v. King Em- 
peror (1) that the Magistrate’s proceedings under the Work- 
man’s Breach of Contract Act up to the stage of the passage of 
an order by the Magistrate for repayment or performance 
under S. 2 are not criminal proceedings at all, and this is also 
the view taken in Emperor v. Dhondu (2). If the proceed- 
ings are not criminal proceedings, it is difficult to see how the 
procedure can be regulated by Chapter XX of the Criminal 
Procedure Code or how S. 247 of the Code can be held to 
apply. Mr. Ethiraj, who argued the case for the Public 
Prosecutor, suggested, that the definition of “‘ Summons Case” 
in the Code as “a case relating to an offence and not being a 
warrant case” would cover proceedings leading up to an ofience 
(i. e., disobedience to a Magistrate’s order), which has not 
been committed at the time when the proceedings were initia- 
ted. ; but it seems to us that that would be an unwarraxtable 


t. (1920) TLL. R. 43 Mad. 443. a. (1904) L L R. 33 Bom, 2a, 
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stretch of the definition. The ruling in Hussaina Beari v 

King Emperor (1) is to the effect that no offence is committed 
until the workman disobeys the Magistrate's order. In the 
second place, Mr. Ethiraj asks, under what provision ot law 
the enquiry contemplated by the Act can be conducted at all, 
if not under the Criminal Procedure Code ? We thing thc 
answer to it is contained in the closing words of S. (1) of the 
Act, which empowers the Magistrate to “ hear and determine 
the case.” This view is in accordance with the judgmert of, 
the Calcutta High Court in Averan Das Mochi v. Abdul 
Rahim (3) in which the learned Judges have in fact held that 
the Criminal Procedure Code does not apply to the enquiry 
contemplated by S. (1) of the Workman’s Breach of Contract 
Act. They say, “ The learned pleader, who appears for the 
petitioner, urges (1) that the evidence has not been properly 
recorded ; and (2) that the Magistrate has written no judg- 
ment. He however, has not been able to show us any section 

of Act XIII of 1859, or of the Criminal Procedure Code, pre 

scribing how evidence in a case of this nature should be recora- 

ed or requiring a judgment to be written.” These words 
imply that Chapter XX of the Criminal Procedure Code does 
not govern the case. We have been referred to a Calcutta 
case, Girtsh Chandra Das v. Bhusan Das (4), similar tn the 
present case, in which the learned Judges apparently assumeu 
that S. 247 would apply, but the question of the applicability 
does not appear to have been raised in that case at all, nor was 
their attention drawn to the difficulty. 

In our opinion, the enquiry directed by S. 1 of the Work. 
man’s Breach of Contract Act cannot be held to be one under 
Chapter XX of the Criminal Procedure Code, and the Magis- 
trate’s order of acquittal was in effect not passed under that 
Chapter of the Code but was merely a dismissal of the com- 
plaint. Viewed in this light, there is nothing to prevent him 
from reviewing that order if he sees cause to do so. We 
must therefore set aside his dismissal of the petitioner's review 
petition dated 23rd February, 1922 and direct him to restore 
the petition to file and dispose of it according to law. 

A. S. V. Order set aside. 


x. (1920) I. L. R. 43 M. 443. 
g. (1899) I. LR. 27 Cal. yar. 4 (1919) I, L. R, 46 Cal. 867. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT : $ir WALTER SALIS SCHWABE, Chief Justice, 
AND MR. JUSTICE RAMESAM. 


Majet Subbiah & Co. ... Appellants* (Plaintiffs) 
v 


Messrs. Tetley and Whitely ...Respondenis (Defendants). 

Contract—Arbitration clause—Construction—Damages for breach of contrac: 

e—Claims for—Reference to arbitration—Power of—Discretion of Court. 

A contract of sale contained an arbitration clause in the following terms: 
“Should any dispute arise as to the interpretation of this contract or any mat- 
ter in connection therewith or with the carrying out thereof the same shall! be 
submitted to arbitration . 

Held, that, under such an arbitration clause claims for damages for breach of 
the contract could be referred to arbitration. 

In certain cases the Court will, no doubt, not exercise the power of referring 
to arbitration. Those are cases where, either by reason of the fact that there 
are charges of fraud, or by reason of the Court coming to the conclusion that 
in arbitration complete justice cannot be obtained between the parties, or for 
some other proper cause the matter should be kept in Court rather than be re- 
ferred to arbitration. In such cases the Court can decline to stay the action. 
In other cases it acts properly in staying the action. 

On appeal from the judgment dated the 2oth day of reb 
ruary, 1922 of the Honourable Mr. Justice Kumaraswami 
Sastri, passed in the exercise of the Ordinary Original Civ í 
Jurisdiction of the High Court in-C. S. No. 1150 of 1921. 


P. Venkatramana Rao for Appellants. 
Messrs Short Bewes & Co. for respondents. 
The Court delivered the following 


JUDGMENTS — The Chief Justice — In this case the dis- 
pute arises under a contract, as to whether the vendors had 
broken the contract by failing to deliver at the proper time 
and whether the purchasers were entitled to sue in respect of 
the alleged breach and, if so, whether they are entitled te any 
and what damages. 

From the correspondence it would appear that there 
might be a counter-claim also on the ground that the vendois 
allege that the purchasers failed to take and pay for the goods 
as they were bound to do under the contract. The contract 
contains an arbitration clause Art. 12 in the following terms : 
“ Should any dispute arise as to the interpretation of this con- 
tract or any matter in connection therewith or with the carry- 





0, S, Ap. No. 51 of 1922, 23rd March 1923. 
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tae ing out thereof, the same shall be submitted to arbitration, j 
&Co. ° and it gives the merchants an option as'tò the form of arbitra- 
Tetley ang ton. An application was made to stay the suit pending refer- 
Whitely ence to arbitration under Art. 12 of the contract. The learn- 


Sir Walter €d -Judge stayed the action and this is an appeal from that 


Schwabe, order, 
C. I. 


It is argued before us that the learned Judge had no 
power to stay the action, because the claim made, as appears e 
from the plaint, was for damages for breach of the contract ; 
and it was argued that, under such an arbitration clause, claims 
for damages for breach of the contract are excluded. I ask- 
ed in the course of the argument, if such claims were excluded, 
what claims would be included, and I received no answer. 
Authority for the proposition there is none. Reference tu 
arbitration under similar clauses in respect of breaches of con- 
tract is of daily occurrence in England and, as far as my know- 
ledge goes, no one ever ventured to suggest to the Court there 
that there was no power to refer in matters of breach of con- 
tract, the real reason being that it is only in respect of breaches 
of contract that references arise. There may be questions of in- 
terpretation of contract not involving a breach which would al- 
so be covered, but these must be very rare. The ordinary scope 
of such a clause is that the ordinary commercial disputes 
which almost always involve an alleged breach of one side or 
the other should be referred to a tribunal chosen by the parties, 
namely, arbitration instead of going to Court. The learned 
Judge puts the test in this way : “The test is whether the claim 
is made in respect of a contract which parties declare binding 
on them or in respect of a matter arising dehors the contract in 
a cause of-action based on its invalidity. ° I do not know where 
those words come from, but I think they are quoted from some 
leading authority and at any rate, in my judgment, correctly 
state the position in law. If the case is on a matter arising 
out of the contract, the most usual instance of that being a case 
of breach of contract like the present, there is no doubt what- 
ever that there is power in the Court to refer to arbitration. 
It is true that in certain cases the Court will not exercise that 
power. Those are cases where, either by reason of the fact 

e that there are charges of fraud, or by reason of the Court 
coming to the conclusion that in arbttration complete justice 
cannot be obtained between-the parties, or for some other pro- 
per cause that the matter should be kept in Court rather than 
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be referred to arbitration, the Court can decline to stay the 
action. There if nothing of that sort in this case and, in my 
Judgment, the learned Judge was perfectly correct in staying 


this action. 

This appeal must be dismissed with costs. 

Ramesam, J. :—I agree. Wallis v. Hirsch (1) is a case 
in which a question of fraud was raised and the learned [Judges 
refused to exercise their discretion in referring the case to ar- 

*bitration and staying all proceedings. Nobel Brothers Petro- 
leum production Company v. P. Stewart & Company (2) does 
not help the appellant as the facts are rather peculiar. But 
apart from this, the case seems to be one of doubtful authority 
and very near the line. The decision in Piercy v. Young (3) 
states the principle correctly and it is clear that the appellant 


has no case. 


A. S. V. Appeal dismissed. 


In THE HicH COURT oF JUDICATURE AT MADRAS. 
PRESENT :_.Mr. JUSTICE SPENCER AND MR. JUSTICE 


VENKATASUBBA RAO. 


Javadi Soorayya and others Petitioners* 


Y. 
Tavvala Surya Rao Naidu and others ... Respondents. 

Madras Estates Land Act—Estate—Mouza village—Grant by Zamindar to 
Brahmin-Grant of melvaram only or of melvaram and kudivaram—Tests. 

The question in the case was whether the Agraharam of P in the Zemir- 
dari of Nuzvid was an estate within the meaning of the Estatee Land Act. The 
original grant, which was in evidence in the case, purported to be a grant br 
the then Zemindar of Nuzvid in the year 1744 of the Mouza village of P to a 
Brahmin. In support of the contention that the grant was of the melwaram 
only, the following circumstances were relied upon — (1) the grant being to a 
Brahmin ; (2) the description of the village as a Mouza village ; (3) the fact 
that in an abstract of revenue collections in the years 1777 to 1781, the exist- 
ence of 300 inhabitants was mentioned ; (4) the division of produce betweer 
the Brahmin Agraharamdars and the cultivators ; (5) a statement made by the 
Agraharamdars before the Inam Commissioner, where they disclaimed any inter- 
est in the communal lands of the village ; and (6) the mention of 23 kadiams 
among the population of the village. On the other hand a large number of muchi- 
likas were filed in the case in which the tenants agreed to vacate their holdings 
on the expiry of the term of their tenancy. It also appeared in the evidence 
that in some cases where lands had been acquired by the Government, compensa- 
tion had been paid to the Agraharamdars, without any claim being made by the 
tenants to share in such compensation. 

____ Held, agreeing with the Court below, that the village was not an “estate”. 

*C. R. P. Nos. 657 to 673 of 1920. 13th December x92, SOS 

1, rtCQBN.S. 316 a 6 TL LR, 378. 3. 14 Ch Dn aoo 
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Petition under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act praying the High Court to re- 
vise the orders of the Court of the Subordinate Judge of Kistna 
at Ellore in Miscellaneous Appeals Nos..46, 47, 50, 51, 52. 54, 
£5, 58, 59, 60, 62, 63, 64, 65, 66, 68, 70, of 1918 preferred 
against the orders of the Court of the Additional District Mun- 
sif of Kovvur in Original Suit Nos. 15, 16, 19, 20, 21, 23, 24, 
27, 28, 29, 31, 32, to 35, 37 and 40 of 1915 respectively. 


A. Krishnaswami Atyar for Petitioners. : 
N. Rama Rao and P. Narayanamurthy, for respondents. 
The Court delivered the following 


JUDGMENTS Spencer, J. The order sought to be re- 
vised is an order of the Subordinate Judge of Ellore remanding 
certain suits for disposal by the District Munsif. The ques- 
tion whether the Civil Court had jurisdiction to try these suits, 
which were for rent and ejectment of tenants depends on the 
question whether the Agraharam of Pentapad in the Zamindar1 
of Nuzwid was an estate within the meaning of the Madras 
Estates Land Act. The Subordinate Judge has found that 
the grant in question was a grant of both Melvaram and Kudi- 
varam. In this case the original grant is before us and is 
marked as Ex. D. It purports to be a grant by Apparayanim- 
garu, Zamindar of Nuzwid in the year 1744 of the Mouza vil- 
lage of Patha Pentapad to a Brahmin named Tirumalasingara- 
charyulu Ayyavarlamgaru. 


Reliance is placed for the appellants on the fact that this 
is a grant to a Brahmin and that it is described as a Mauza vil- 
lage, also on the fact that in Ex. IK, an abstract of Revenue 
collections in the years 1777 to 1781, the existence of 300 ir- 
habitants is mentioned ; also that there was a division of pro- 
duce between the Brahmin Agraharamdars, and the cultivators: 
also that in Ex. O which is a statement made by Agraharam- 
dars before the Inam Commissioner, the Agraharamdars dis- 
claimed any interest in the communal lands of the village ; and 
lastly on the mention in Ex. XV (j) of 23 kadiams among the 
population of the village. 

As regards the existence of 300 inhabitants 33 years after 
the grant, the words of the Privy Council in Suryanarayana v. 
Pattanna (1) are most apposite. They are these : “ It is not 
proved, nor is there any evidence to suggest, that at the date of 


t, (1918) I. L. R. 4r Mad. roza at p. 1020 :36 M. L. J. 585 (P. C), 
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the grant there were any tenants in the village holding lands 
with any rights of*occupancy by custom or otherwise.” In 
other words, the grant of a whole village will not be presumed 
to be the grant only of melwaram interest unless it is shown 
that the kudivaram interest was already in the hands of some 
one else than the donee. ‘The division of produce between the 
Agraharamdars and the cultivators throws light on the system 
then prevalent of paying kist to the land owner, but is no indi- 
‘cation whether the tenant had or had not occupancy rights. 
Mr. Wilson’s definition in his Glossory of the word “ Mouza ” 
has been referred to in several decisions. Itis“ a village, 
understanding by that term one or more clusters of habitations, 
and all the lands belonging to their proprietary inhabitants. ” 
It is not clear whether the word “ proprietary ” is intended to 
refer to the habitations or to the lands. 

In Upadrastha Venkata Sastrulu v. Divi Seetaramudu(2) 
badasiva Atyar J. interpreted Mauza village as meaning a vil- 
lage in which there were peasant proprietors owning cultivable 
lands. The value to be attached to the learned Judge’s dc» 
finition has been considerably diminished by the remarks of the 
Judicial Committee in the appeal in Upadrashia Venkata Sas- 
trulu v. Divi Seetharamudu (3) when Sadasiva Aiyar, J’s de- 
cision was reversed. That case was one of a grant of an inam 
called Billapadu Agraharam in 1748 by the same zamindar of 
Nuzwid who was the donor in the present case. ‘The latest 
pronouncement regarding the meaning of the expression 
‘ Mouza ’ ts that of the learned Chief Justice in Subrahmanya 
Somayajulu v, Seethayya (4). He observed that on the ma: 
terial before him it was not possible to say that this word neces- 
sarily imported the meaning that there were occupancy ryots on 
the land. With this observation I respectfully agree, and I 
apply it to the same expression occurring in the present case, 

The word “Kadim” is defined by Mr. Wilson as “ an old 
inhabitant of a village, one holding by hereditary descent. *’ 
In the Glossory to the sth report, “ Kadim ” is defined as a 
“ headman.”’ The word is uncommon so far as my experience 
goes. But it does not seem to convey anything as to the existence 
of occupancy rights. On the other hand, a large number of 
muchilikas (Exs. A, E, F, J, S, K and W Series) have been filed 
in these suits in which the tenants agree to vacate their holdings 

a. (1912) I. L, R. 38 Mad. 891 126 M. L, J. 585. 
3. (1919) L L, R. 43 Mad. 166 :37 M, L. J. 42 (P. G) 
4. (1922) 46 Mad. 92 
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on the expiry of the term of their tenancy. There is no ex- 
press admission that the tenants have no jiroyiti rights as there 
was in the muchilikas in Suryanarayana v. Pattanna (1). But 
their undertaking to quit the lands at the end of their term im- 
plies absence of occupancy rights. There is also the further 
fact referred to by the Subordinate Judge that in some cases 
where lands have been acquired by the Government, compensa- 
tion has been paid to the Agraharamdars as shown in Exs. Q 
series, without any claim being made by the tenants to share in 
such compensation. For these reasons, I consider that the 
lower Court was right in deciding that the jurisdiction of the 
Civil Courts had not been ousted by S. 189 of the Madras 
Estates Land Act. 

The Civil Revision Petitions are therefore dismissed with 
costs. 

Venkatasubba Rao, J. :_-I agree. 

A. S. V. Petitions dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT : MR. JUSTICE SPENCER, AND MR. JUSTICE 
DEVADOSS. 
V. S. V. Subbaraya Mudali ... Appellant* (Plaintif). 


v. 
Thangavelu Mudali and others ... Respondents. 


Hindu Law—Debts—Family trade—Debis borrowed by member conducting 
businass—Liability of minor members. 

Where a member of a joint Hindu family who carries on an ancestral busi- 
ness on behalf of the family contracts debts for purposes of the trade, the credi- 
tors are entitled to go against the whole of the family property including the 
shares of the minor members inasmuch as the debt is borrowed for a family 
purpose. 

Sanka Krishnamurthi v. Bank of Burma I. L, R. 35 M. 69a distinguished. 

Muthia Pillai v. Tinnevelly South Indian Bank 5 L. W, 341; Raghunathji 
Tarachand v. Bank of Bombay 34 Bom. 72; Thammanna Chinna Lakchm 
Narasimha v. Aparaper Venkanna Chinnayya 38 M. L. J. 55 Relied on. 


Appeal in forma pauperis against the decrees of the Dis- 
trict Court of Chingleput in O. S. Nos. 18 of 1916 etc., res- 
pectively. 

Appeal Nos. 386 and 390 of 1918 coming for hearing 
in respect of the delay in the presentation of the appeals the 
Court made the following 


A. S. Noa 386 to 396, 398, 400 to 408 of r918 dated 23rd, 24th, asth a8th. 
29th, 3oth and 31st August 1922 and and 14th and roth September 1922. 
p (1918) I. Le R. 41 Mad. tora :36 M, L. J. 58 (P. C.) 
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OrprR:__The delay in filing appeals is excused under S. 5 
of the Limitation Act. It was necessary to refer to both 
Judgments in order to prepare grounds of appeals, as the cases 
were tried together. 

T. R. Ramachandra Aiyar and S. Krishnama Chariar for 
appellant. 

T. Narasimha Iyengar, N.S. Rangasami Iyengar, 
E. S. Chidambaram Pillai, A. Rangaswami Mué4aliar and 
eR. Subramaniya Iyer for respondents. 

The Court delivered the following 


JUDGMENTS :_Devadoss, J. -This is an appeal against 
the preliminary decree of the District Judge of Chingleput in 
Original Suit No. 18 of 1916 by the plaintiff, who sued the de- 
fendants 1 to 5 for partition of the family properties and im- 
pleaded certain alienees and creditors as defendants. The Ist 
defendant was the father of the plaintiff and defendants 2 and 
3. 4th defendant is the brother’s son of the rst defendant. 
sth defendant is the mother of the plaintif. Defendants Nos, 
6, 31, 32) 33) 34, 35, 37 and 39 are alienees. The rest are 
creditors. 

The plaint allegations are — the 1st defendant was the 
manager of the joint family of which plaintiff and defendants 
Nos. 2 to 4 were members. The properties set out in B 
schedule are the joint family properties. The plaintiff's fa- 
mily carried on a cloth trade under the name and style ot 
V. S. Varadaraja Mudaly in shop No. 154. The 2nd defen- 
dant who was at enmity with the rest of the family carried on 
a separate trade in another shop under a different Vilasam. 
He contracted debts and purchased some properties, and the 
plaintiff is not liable to pay from his share of the family pro- 
- perty the debts contracted by the 2nd defendant, which were 
not for family purposes and which could not bind the family. 

C. Schedule properties were purchased by the 2nd defen- 
dant and the plaintiff did not claim any share in them : but 
stated that should the Court hold that the 2nd defendant pur- 
chased them out of the family funds, the plaintiff would be en- 
titled to his share in them also. 

The 1st defendant died before notice of the suit could 
be served on him. 2nd defendant was ex-parte. 3rd defen- 
dant filed a written statement supporting the plaintiff’s case. 
4th defendant supports the case of the creditors. The credi- 
tors and alienees pleaded that the 1st defendant was too old to 


Subbaraya 
. M udali 


U. 
Thangavelu 
Mudali. 


Devadoss, J. 


Ssbbaraya 
M udali + 


y. 
Thangavelu 
Mudal, 


kaa ka nanah 


Devadoss, J. 


46 THE MADRAS LAW JOURNAL REPORTS. [VOL, XLV. 


manage the family concern, that 2nd defendant was managing 
the affairs of the family, that the trade careied on by him was 
a family trade, the debts were incurred for purposes of the 
trade, that the plaintiff, the 1st defendant and other members 
of the family were benefited by the trade, and the debts are 
binding upon the plaintiff and the plaintiff cannot question the 
alienations made by the 2nd defendant. 


The learned District Judge in a very careful and elaborate 
judgment held that the trade carried on by the 2nd defendant® 
was a family trade and that the debts were contracted and the 
alienations were made for purposes which could bind the family 
and gave a preliminary decree for partition and directed that 
Rs. 300 should be paid for the marriage expenses of the plain- 
tiff. The plaintiff now appeals in forma pauperis against that 
portion of the decree which declares that his share is liable for 
the debts contracted by the 2nd defendant, and the alienations 
are binding upon him. Original Suit No. 18 of 1916 was 
tried along with several other suits brought by 
the creditors against plaintiff and defendants 
1 to 4 for recovery of the amounts due to them and the evi- 
dence was recorded by consent in O. S. No. 18 of 1916. The 
main judgment is in O. S. No. 18 of 1916 and the learned Dis- 
trict Judge has written separate judgments in the other suits 
dealing specifically with the case of each plaintiff. 

The issues common to all the cases are issues Nos. 6, 7 
and 15. They are 


(1) Whether the ist defendant was not the manager 
of the family or whether the 2nd defendant was 
constituted its manager ? 


(2) Whether the trade referred to in paragraph 6 of 
the plaint is also family business ? 

(3) Whether the plaintiff and defendants 1 and 4 under- 
took to pay the debts alleged to be due to defen- 
dants 7, 8 and 9 and if they did, whether any 
objection in respect thereof is supported by consi- 
deration ? 


It was agreed at the bar that issues 6, 7 and 15 which are 
dealt with by the Dt. Judge in his judgment in O. S. No. 18 of 
1916 should be tried first, and after their disposal the appeals 
against the decrees in favour of the creditors should be heard 
and decided. 
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[His Lordship after an examination of the evidence in de- 
tail found Issue 6 it favour of the plaintiff and Issues 7 and 15 
against him |. 

It was next urged that the 2nd defendant had no right to 
incur debts for buying property. No member of a joint fa- 
mily has a right to incur debts for buying property. But in 
this case there is no specific evidence except in the case of the 
loan of the 14th defendant that any money which was borrow- 
“ed was utilised for buying property. It may be that the 2nd 
defendant thought he was making a large income and was in- 
vesting a portion of the income upon immoveable property. 
Ir there is specific evidence that any loan was given for the pur- 
pose of buying property it may be contended with some show 
of reason that that loan could not bind a minor member of the 


family unless it was shown that the buying of property was a 
necessary purpose. 


Mr. Ramachandra Ayyar urged that the plaintiff being a 
minor member of a joint Hindu family which carried on trade. 
his share of the trade assets alone could be made liable for 
debts contracted for trade purposes, and he relied upon Sanka 
Krishna Murti v. The Bank of Burma (1). In that case it was 
held that a minor member of a joint Hindu family was liable on 
a bill drawn by the manager, his liability being limited to his 
share in the business, on the analogy of S. 247 of the Contract 
Act (IX of 1872). Mr. Justice Wallis (as he then was) in the 
course of the judgment quotes the well-known observations of 
Sausse, C. J., in Ramlal Thakursidas v. Lakshmichand Muni- 
ram (2) “the power of a manager to carry on a family trade 
necessarily implies a power to pledge the property and credit 
of the family for the ordinary purposes of that trade, ” and 
observes : “ This does not seem to mean more than that it is 
unnecessary to enquire whether there are minors or not.” The 
principle of that decision is, that on a bill drawn by the manag- 
ing member, a creditor could obtain a decree only against the 
trade assets of a minor member of a joint Hindu family. That 
case does not consider what the trade assets are. If credit is 
got on the strength of the family possessing immoveable pro- 
perty it cannot be said that the assets of the trade are limited to 
the goodwill, stock in trade and outstandings. This is quite 
clear from a decision reported in Muthaya Pillay v. Tinnevelly 
South Indian Bank (3), where a Bench of this Court held that 


r (1911) IL L, R 35 M. 692. 2. (186r) 1 Bom. H. C. R. (Appx). sr. 
$. (1917) 5 L W. 341 
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the minor’s liability was not confined to the trade assets alone. 
The learned Judges observe at page 342, ¢fter referring to the 
cases reported in Ramlal Thakursidas v. Lakshmichand Muni- 
ram(2), Raghunathji Tarachand v. The Bank of Bombay (4), 
and Chalamayya v. Varadayya (5). ‘Those decisions held 
in clear terms that in the case of an ancestral business all the 
inembers of the family including the minors are liable for debts 
incurred in the course of the business to the extent of their share 
in the family property and that seems to be only reasonable 
because a business like the one in question is carried out on the 
credit of the entire family property. The family property is 
swelled by the profits earned in the business and it would be not 
only unjust to confine liability to the extent of the appél- 
lant’s share in the assets of the business but it would be impos- 
sible in a case of this nature to say what is the extent of the pro- 
perty embarked on the business.” ‘The decision in Raghu- 
nathji Tarachand v. The Bank of Bombay (4) lays down 
“where a family carries on a business or profession and main- 
tains itself by means of it, the member who manages it for the 
family has an implied authority to contract debts for its pur- 
poses, and the creditor is not bound to inquire into the purpose 
of the debt in order to bind the whole family thereby, because 
that power is necessary for the very existence of the family.” 
Chandravarkar J, says at page 81 : “Where a minor is a co- 
parcener in a joint family, his share in the family property is 
liable for debts contracted by his managing coparcener for any 
family purpose or any purpose incidental to it. If the fa- 
mily is a trading firm, the same rule must apply with this differ- 
ence that the term family purpose or purposes incidental to it, 
must here give way to the expression, trading purpose or pur- 
pose incidental to it having regard to the nature and objects of 
the family business.” It is therefore clear that where an ac- 
credited agent of the family, who carries on a business on be- 
half of the family, contracts debts for purposes of the trade, 
the purpose for which he contracts the debt is a family purpose 
because the trade is a family concern and the creditors are en- 
titled to go against the whole of the family property and a mi- 
nor member is bound inasmuch as the debt is borrowed for a 
family purpose. It would be quite different if it could be 
established that the loan was not given for the purpose of the 
trade but for some other purpose which was not necessary for 


2. (1861) 1 Bom. H. C. R. (App.) 51. a:(1909) LLR aB. 5a 
5. (1898) LL R, 22 M. 166:3 M.L J. 3 34 2. 7 
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carrying on the trade. This principle is made quite clear by 
a later decision of the Madras High Court reported in Tham- 
manna Chinna Lakshminarasimham v. Akarapu Venkanna 
Chinniah (6). There Sir Abdur Rahim, Officiating C. J. 
and Odgers J, held that “in the case of trading families like 
the Kometti Chetties, if monies are borrowed for the purpose 
of an ancestral business carried on by the members of the joint 
family, all the members of the family including minors are lia- 
ble for the re-payment of such sums, to the extent of their share 
in the whole family including the assets of business.” They 
follow the ruling in Muthaya Pillat v. Tinnevelly South 
indian Bank (3), and observe. “This view of the 
law is followed in the case just referred to in Malai- 
perumal Chettiar v. Arunachala Chettiar (7), where it 
is laid down that the ordinary presumption in the 
case of such business is that the entire family property 
is embarked in the business and forms part of the assets of the 
business. It is unnecessary to pursue this matter further as 
it is quite clear that a minor member is bound to pay out of.his 
share of the family property the debts contracted for bona-fide 
trading purposes when the trade is a family trade managed by 
the managing member or some one deputed by the managing 
member to do so. 

Mr. Ramachandra Ayyar relied upon Sahu Ram Chandra 
v. Bhup Singh (8), as supporting his contention that a minor 
is not bound to pay out of the family property the debts con- 


tracted by the managing member. That case was one of alie- _ 


nation and it was held in that case that the father could alie- 
nate joint family property for necessity or for an antecedent 
debt. ‘That case has no application to the present as the and 
defendant was managing the family trade and contracted debts 
for the purpose of carrying it on. The trade carried on by 
the 2nd defendant has been shown to be one that was started 
in the life-time of the grand-father and carried on by the plain. 
tiff’s uncle Singaravelu Mudaliar till his death, and afterwards 
continued by the 2nd defendant. The family is a trading fa- 
mily and there is nothing to show that the assets of the trade 
were confined to the stock in trade and outstandings. Evident- 
ly the family property was acquired out of the savings from 


the income of the trade gnd it cannot be said after a number of 


6. (1919) 38 M. L. J. gs. | 
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years that the immoveable property of the family became dis- 
sociated from the trade in such a way as to make the trade a 
separate entity altogether from the family property. There 
may be cases where the family trade is carried on without any 
reference to the family property, but in this case the income of 
the immoveable property belonging to the family was brought 
into the trade, was credited in the books kept for the purposes 
of the trade and the expenses of the family were met from the 
trade funds. It cannot be contended in this case that thé 
family property was not embarked on the trade carried on by 
the family. It must therefore be held that the plaintiff's 
share in the family property is liable for such of the debts as 
were incurred for the purposes of the trade. If it could be shown 
that any particular debt was not incurred for the purpose of 
the trade but for some purpose of the 2nd defendant without 
any reference to the family or for an object which was not a 
family purpose then it might be contended with success that 
that debt could not bind the minor’s share in the family pro- 
perty. 

As regards the alienations, there is no appeal in respect 
of the alienations in favour of the 6th and 31st defendants. 
The alienation in favour of the 32nd defendant is 
attacked by the plaintiff. The property covered by this aliena- 
tion is a house. This was purchased in 1902 in the name of 
the 2nd defendant under Ex. 57 (a), and was sold in 1912 to 


.32nd defendant under Ex. 57. In 1902 the 2nd defendant 


had no business of hjs own and the property must have been 
purchased in his name out of family funds. The learned. Dis- 
trict Judge thinks that the 2nd defendant was the ostensible 
owner of the property and the other members did not object 
to the sale. When a person buys from a member of a joint 
Hindu family who is not himself the manager he should take 
care to see that the person selling has a good title to convey 
The fact that there is a recital in Exhibit 57 that it is the self- 
acquisition of the 2nd defendant would not by itself give a 
good title to the vendee if the 2nd defendant had no right to 
sell. The vendee, 32nd defendant, did not take the trouble to 
get a sale-deed from the managing member of.the family, the 
1st defendant, or at least to get the consent of the other mem- 
bers of the family to the-sale by the 2nd defendant. It is 
usual to obtain the attestation of even divided members when 
property ts sold by a person’ who was once a member of a joint 
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Jindu family. In Exhibit 57 there is no attestation by any 
one member of the plaintiff's family. I therefore hold that 
the 32nd defendant is not a purchaser in good faith and the 
sale in his favour Cannot prevail against the plaintiff. 

As regards improvements, he made them at his own risk. 
He did not act as an ordinarily prudent man would do and 
therefore cannot claim the value of the improvements made 

by him. 

l As regards alienation in favour of the 33rd and 34th de- 
fendants, here also a house was sold by the 2nd defendant and 
it has changed hands. The house was purchased under 
Ex. 76 (b) in 1907 by the 2nd defendant and was sold under 
Ex. 76 (c) on 12—3—1908. The learned District Judge 
says there is no evidence that the family ever objected to the 
alienation by the 2nd defendant. The question is whether the 
and defendant had power to sell. In the light of the deci- 
sion of their Lordships of the Privy Council in Sahu Ram's 
case (8), I cannot hold that the 2nd defendant could give a 
valid title to the property against the plaintiff. The alienation 
is not binding on the plaintiff. 


The next alienation is that of a mortgage in favour of the 
35th defendant. The mortgage is for Rs. 5,000. But con- 
sideration to the extent of Rs. 1,500 has failed. The mort- 
gage (Ex. 58b) was on the 17th-August, 1915. A junior 
member of a joint Hindu family has no right to alienate pro- 
perty belonging to the family. No doubt a father could sell 
for an antecedent debt, but a brother stands ma different posi- 
tion ; and when he is not the managing member he could not 
alienate family property even for an antecedent debt. If 
he 1s the accredited agent of the family he could alienate only 
for family necessity. No doubt the family was in embarrassed 
circumstances. But in the case of this alienation there is no 
evidence that it was made for the. purpose of staving off the 
evil day. It cannot bind the plaintiff. 


The next alienation is a mortgage in favour of the 37th 
defendant. By Ex. 39 (a) dated 291915, 4th defen- 
dant mortgaged some of the family property. 4th defen- 
dant was only.a junior member of a joint Hindu family and 
he could not convey more than his share in the family property. 
It is in evidence that the mortgagee is the husband of his mater- 
nal aunt, and there was no need to make that alienation. It 


8. (1917) I. L, R. 39 A 437 :33 M. L. J. 14 (P. C.) 


Suobaraya 
* Mudali 
í D, 
Thangavelu 
Mudal, 


Devadoss, J. 


Subbaraya 
oo 


Thangaveln 
Mudali. 


—— 


Devadoss, J. 


52 THE MADRAS LAW JOURNAL REPORTS, [VOL, XLV 


can only bind the 4th defendant’s share ane the NAN share 
is not bound by the alienation. 

The next alienation is in favour of i 39th defendant. 
lt is also a mortgage. By Ex. 75, 4th defendant mortgaged 
the properties belonging to the family. The same remarks 
apply to this as to Ex. 39 (a). The 4th defendant had no 
right to convey more than his share of the family property in 
tavour of the mortgagee. The plaintiff’s share is not bound. 

In the result the preliminary decree of the Lower Coure - 
will be modified by declaring that the alienations in favour of 
defendants Nos. 32, 33, 34; 35, 37 and 39 do not bind the 
plaintift’s share of the family property. The plaintiff ts en- 
titled to proportionate costs from defendants Nos. 32, 34, 35, 
37 and 39. 

The question of costs and the reliefs in respect of the 
debts will be decided after the connected appeals are heard. 

Spencer, J.I agree. 


Appeals Nos. 387 to 396, 398 and 400 to 408 of 1918 
coming on for hearing on Monday, the 18th September, 1922, 
and this day and Appeal No. 386 of 1918 coming on again for 
hearing this day, the Court delivered the following 

JUDGMENT :_.4ppeal No. 387 of 1918 :—In this appeal 
the only question argued was whether the plaintiff was en- 
titled to claim interest at the contract rate from the date of 
plaint to the date of decree. The Court has a discretion in 
the matter and the learned District Judge has allowed interest 
according to law., The case in Ramachandra v. Devu (9) is 
relied upon as showing that the Court has no discretion in the 
matter but there is a later decision of the learned Chief Justice 
and Seshagiri Aiyar, J. in Rajagopala Chetty v. Kandappa 
Chetty (10) to the effect that the Court has a discretion in the 
matter under S. 34, C. P. C. Therefore the learned District 
Judge’s order is correct and the appeal is dismissed with costs. 

[The decisions in the other appeals turned on their 
special facts and are not material to this report. | 

A. V. V. Decree modified. 


9. (1889) LL R, 12 M 485.- - 10. (1915) 28 L G 429. 
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In THE HIGH Court oF JUDICATURE AT MADRAS. 


PRESENT Sir WALTER Satis ScAwaBe K. C. Chief 
Justice, AND JUSTICE WALLACE. 


South Indian Industrials Ltd., ... Appellants* (Defendants) 
Madras. 

v. 

Alamelu Ammal sate Respondent (1st plaintiff). 


© Fatal Accidents Act—Damages awardable under Assessment—Principle—A c- 
cident being extraordinary—Reduction of damages on ground of—Validtty-——~ 
Volenti non fit injuria—Defence of—When available. 


The defence Volenti non fit injuria cannot succeed unless the party relying 
upon it proves that the person injured knew of the danger, appreciated it, and 
voluntarily took the risk, š 


Under the Fatal Accidents Act, the widow or the person suing is entitled 
to compensation for the financial loss sustained by the death. She is not en 
titled to anything for pain or suffering or anything of the kind. The circum- 
stance that the accident was rather an extraordinary one is wholly irrelevant. 
The proper way of finding out the financial loss to the plaintiff is to form some 
estimate of what the value of the continued life of the deceased would have been 
to the plaintiff and how long it was probable that it would continue. 

Heid, that, in the absence of any evidence that the deceased was of ill- 
health or that his earning life-was likely to be no more than a year, one year’s 
wages was too low an amount of compensation. 

Appeal against the decree of the City Civil Court, Madras 
in O. S. No. 123 of 1921. 


T. Richmond, V Rajagopalachariar and K. P. M. Menon 
for appellants. 

E. Doraiswamy Aiyar for respondents. 

The Court delivered the following 

JupGMENTS The Chief Justice -_This is a quite hope- 
less appeal. The facts are that the defendants for the pur- 
poses of their own business used a method of breaking up cast- 
iron which consisted of dropping a heavy weight on pieces of 
iron resting on a bed of iron with the intention that these 
pieces should be broken into smaller pieces. The weight was 
dropped from a height of 35 feet with the inevitable result 
that pieces of iron flew about. Jt is common: ground that they 
habitually flew to distances of four or five yards from the pit. 

If persons choose to carry on dangerous opera- 
tions of that kind, it is their duty not only to 
the public but te their servants to take ade- 
quate precautions that those pieces shall not cause injury. 


C, C. C, A No, 58 of 1931. Dated a4th January 1923. 
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Industrials | 


rtd, vent that. The mere fact that an accident has happened is: 

v. strong evidence in a case of that kind that they had not taken 
Alamelo . ; 3 å i 
Ammal, the ordinary care, caution, and skill required for preventing 


— 


the happening of the event. They knew that these pieces were 

Sic Walter ; A : 
Schwabe, being thrown out of the pit. They put up a screen which was 

C. J. obviously so inadequate that, as 1 have said, pieces were habi- 
tually thrown out of the pit. They issued warnings to per- 
sons near, appreciating full well that they were carrying on a® 
dangerous operation. They did not trouble themselves to 
issue Warnings to persons at a distance, but chose to allow 
their workmen at a distance to go on working at the risk of 
being hit. It is suggested that human foresight and skill 
could not have discovered that pieces of iron would go to a 
distance of some 70 to go feet, at which the deceased was 
standing at the time of the accident. I am not prepared to 
accept that view. Scientific knowledge has surely by this time 
reached the length of being able to tell with some accuracy 
what the effect of dropping a weight of a certain amount trom 
a height of 35 feet upon pieces of iron will be and to what dis- 
tances pieces of iron will or may be sent. I am quite satistied 
that the learned Judge was right in holding that sufhcient care 
was not taken and that, therefore, the defendants were guilty 
of negligence. 

It has been suggested by the defendants’ Engineer and 
Manager of the factory that no further precautions have been 
taken since the accident. I hope that this evidence is not true, be- 
cause that such a thing should have happened as happened in 
this case and that they should continue the operation withcut 
taking further precaution against the recurrence of such acci- 
dent is, toemy mind, negligence of the grossest kind. 

The defence is put forward that the deceased voluntarily 
undertook the risk of this happening to him. That is the 
defence which is expressed in the maxim Volenti non fit in-uria; 
but, for this to succeed, it is necessary for the other party to 
prove that the person injured knew of the danger, appreciated 
it, and voluntarily took the risk. There is no evidence of any 
of these three things. The suggestion is that he had sume 
knowledge of the danger because another man working in the 
same place spoke to the fact that a short time before pieces of 
iron had flown from north to south as far as the place at which 
that man was standing. That he appreciated the risk of pieces 
striking “him is impossible to find in view of the fact that the 
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skilled European Manager swore that he himself did not ap- e 


' preciate that ther® was any risk. Of course a man cannot Ltd. 
voluntarily undertake a risk the extent of which he does not | 
appreciate. Amal 

This appeal will accordingly be dismissed. Sir Walter 
There is a cross appeal against the amount of damages n 


awarded. Under the Fatal Accidents Act, the widow o1 the 

„person suing is entitled to compensation for the financial loss 
sustained by the death. She is not entitled to anything tor 
pain or suffering or anything of the kind, but purely for the 
financial loss sustained. The learned Judge has awarded 
somewhere about one year’s wages. He says that, in coming 
to that conclusion, he has taken into consideration that the ac- 
cident was rather an extraordinary one, a consideration wluch, 
in my judgment, was wholly irrelevant. What he kad to con. 
sider was the financial loss. | Once he had found that the de- 
fendants were liable, the question was how much they were 
liable for and not whether it was unfortunate for him that he 
was struck, but, only what was the financial loss the plaintiff 
had sustained. The proper way of arriving at that is to form 
some estimate of what the value of the continued life of the 
deceased would have been to the plaintiff and how long it was 
probable that it would continue, | think that one year’s wages 
is ridiculous in the absence of any evidence that the man was of 
ill-health or that his earning life was likely to be no more than 
a year. Giving the best consideration that I can to the facts 
of this case, I think, taking about Rs. 13 as the monthly wages 
and somewhere about three years as the right period, we can 
arrive at the correct figure if we increase the damages awarded 
by the lower Court to Rs. 500 and I accordingly fix the darna- 
ges at Rs. 500. 

The cross-appeal will therefore, be allowed with costs on 
Rs. 500, the amount awarded ; and the appeal will be dismissed 
with costs. 

Wallace, J.I agree. When it is admitted by D. W. 1 Wallace, J, 
that, even with the existing fence of three feet, iron pieces were 
at times flying over the fence to a distance of 12 or 15 feet 
from the pit, it is clear, that it was within the knowledge and 
the experience of the defendant company that a fence, three ° 
feet high was not an adequate protection. In these circum- 
stances, had the company taken “ reasonable precaution,” it 
would haye raised the fence so as to prevent this intermittent 
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scattering of iron pieces to a distance of 12 or 15 feet at least. 
A mere warning to those working in the néighbourhood is not- 
sufficient precaution as the defendant company itself recognised 
when it put up a fence to the height of 3 feet The defen- 
dant company has therefore failed to take reasonable precau- 
tion to avert even the danger of which it was admittedly aware, 
and not having adopted such reasonable precaution, it cannot 
be. absolved from the charge of negligence and default or es. 
cape the legal consequences thereof. ° 

As to the contention basedon the maxim volent: 
non fit injuria, when the defendant company it- 
self pleads that it did not anticipate and. 
could not have anticipated pieces flying over a dis- 
tance of go feet, I do not see how they can plead that their de- 
ceased workman could possibly have anticipated it for himseif, 
and thus the essential ingredient of that defence ts lacking. As 
to the contention that deceased must have known that ordinary 
care and caution were being exercised, and yet continued work- 
ing, that defence also fails, as, in my view, such ordinary care 
was not exercised. 

I agree with Chief Justice as to the amount of damages 
proposed by him, and with his order dismissing the appeal. 
- “ALS. V. Appeal dismissed, cross appeal 


allowed, 


_ IN THe HIGH Court OF JUDICATURE AT MADRAS. 
PRESENT :— MR, JUSTICE VENKATASUBBA RAO. 


Peria Subba Goundan ... Petitioner* (Petitioner). 
Sinna Subbayya Goundan and ... Respondents (Counte: 
another Petitioners 1 and 7) 


Criminal Procedure Code S. 145-—~Proceedings under—No finding as to posses- 
ston on the date of the preliminary order—Form of Judgment. 

Where in proceedings under S. 145 of the Criminal Procedure Code’ a 
Magistrate issues an order under Cl. (6) without deciding which party was in 
possession on the date of the preliminary order, he acts without jurisdiction and 
the High Court can interfere in revision. l 

Agra Bank v. Leishman (1894) I. L. R. 18 M. 41 Referred to. 

Duty of Magistrates to give reasoned judgments in proceedings under S. 
145 = P. Code. Bubhan Chandra Harra v. Nibaran Chandra 49 C. x187 
referred to. 


Petition under S. 107 of the Government of India Act 
1915 praying the High Court to revise the order of the Court 
of Sub Divisional 1st Class Magistrate of. Dindigul dated 1sc 
day of December 1921 in Miscellaneous No. 9 of 1921. 


Cr.-R. C. No. 70 of 1922. rd August 1942. 
(Cr. R. P. No. 67 of 1922). i j 
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Dr. Swaminathan Counsel for the petitioner. 

S. Patchapagesa Sastri for and respondent. 

Venkatachala Sastri for the Public Prosecutor on be- 
half of the Crown. 

The Court made the following 
= OrpDER:__This dispute is concerning immoveable property 
and action was taken under S. 145 Criminal Procedure Code. 
The petitioner claimed to be in possession of the property and 
the rival claimant was the seventh counter petitioner. The 
Magistrate held an enquiry, and under cl. 6 of 5. 145 issued 
an order declaring the respondent to be entitled to possession 
until evicted in due course of law. The Magistrate has writ- 
ten no judgment and has recorded no findings. ‘The order is 
short andis in the following terms :—* 7th Counter-petitioner 
is declared to be put in possession of the land described here- 
under. Fill up schedule form accordingly. ” 

Magistrates are apparently supplied with printed forms 
prepared under the Code for ministerial purposes to suit the 
requirements of S. 145, and in this instance, one such form was 
issued. It is in truth, a tamil rendering of form No. 22 of 
schedule V of the Criminal Procedure Code. The Magistrate 
has purported to act under clause 6, but it 1s obvious that his 
order contravenes its provisions. .Under that clause 
it is obligatory upon him to decide which of the parties 
was in possession, and clause 4 enacts that the finding is to re- 
late to actual possession on the date of the preliminary order. 
Clause 6 runs thus -_“ If the magistrate decides that one of 
the parties was in such possession of the said subject, he shall 
issue an order declaring such party to be entitled to posscssion 
thereof until evicted therefrom in due course of law, and for- 
bidding all disturbance of such possession until such eviction. ” 
The Magistrate issued an order declaring the respondent to de 
entitled to possession without deciding that the respondent was 
on the date of the preliminary order, in actual possession. 

It was contended for the petitioner that the’ Magistrate 
had no jurisdiction to make such a declaration as the de-lara- 
tion was not preceded by, and did not follow from, a decision 
which complied with the provisions of the section. In other 
words it was that the Magistrate ignored those provisions of 
the section which rendered a judicial determination necessary 
and that he merely contehted himself with issuing a formal and 
ministerial order. Mr. Panchapagesa Sastriar, on the other 
hand for the respondent very strenuously contended that it 
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should be assumed that the Magistrate arrived at a mental de- 
cision, though he failed to record it, and that the declaration in 
his order necessarily involved a decision in regard to actual 
possession. In the absence of a judgment and in the absence 
of findings, he urged, that the High Court should assume that 
the Magistrate did direct his mind to the question at issue and 
he decided, as it was his duty to decide, that the party in whose 
favour the order was made was in actual possession on the date 
of the preliminary order. 

Even in cases where Magistrates have written judgments 
their decisions have often been found to be erroneous on ac- 
count of the fact that, whereas, under. the section, they are to 
determine the question of possession with reference to the date 
of the preliminary order, the adjudications have had reference 
to a date either anterior to that point of time or subsequent to 
it. The argument of the learned Vakil comes to this : When 
there is a judgment before you there are materials on which 
you can make up your mind and come to the conclusion that the 
magistrate is wrong : but, when there is no judgment at all, we 
must assume that the magistrate applied his mind to the ques- 
tion and discharged the duty incumbent upon him under the 
section. The order of a magistrate, who records reasons or 
gives finding, is liable to be set aside, but the High Court is 
powerless in regard to a magistrate who dispenses with a 
judgment. 

When this petition was taken up sometime before the 
recess, the Public Prosecutor, who happened to be in Court, re- 
quested that he should be permitted to appear and state his 
view of the case as it was apparent that, in the case ot the 
magistrate in question, he used printed forms referred to 
above and did not feel that he was under a necessity to write 
judgments. On behalf of the Public Prosecutor it is now stat- 
ed that he does not support the order under consideration. 

In Bhuban Chandra Hazra v. Nibaran Chandra san- 
tra (1), the High Court set aside an order of the 
Magistrate on the ground that it was impossible to determine 
whether the Magistrate, in making his final order, acted witnin 
or without his jurisdiction. In the words of the learned Judges 
who decided that case, the Magistrate gave a statement of 
reasons which were of a stereotyped nature applicable tc any 
and every case. It was held that the High Court had power 
to interfere with the order which was accordingly set aside. 
It is unnecessary for me to rest my judgment on the ground 

1 (1921) L L, R 49 C, 187. 
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that the Magistrate has not written a judgment, because in the 
present case the Magistrate has failed to decide as to which 
party was in possession on the date of the preliminary order 
and there is abundant authority for the position that the High 
Court can in such circumstances interfere on the ground that 
the Magistrate has acted without jurisdiction. In Thumba- 
labed Hampanna v. Parisi Gangamma (2), the 
learned Judge observes “ We must hold that he failed to eger- 
‘cise his jurisdiction as he has failed to give a finding as re- 
quired by law regarding possession of both or either of the 
counter-petitioners on the date of the order.” The same view 
was taken in Marudanayakam Pillai v. Syed Muhammad Row- 
ther (3) and in Agra Bank v. Leishman (4). 

As I observed, in the view I have taken it is unnecessary 
to go into the wider question as regards my power to interfere 
with the order of a magistrate on the ground that there is no 
judgment in the case at all; but I would add that the practice, 
ir it exists, of not writing judgments should be discouraged. I 
have however been told that this is the first instance that has 
come to the notice of this Court where the magistrate has had 
recourse to a printed form which takes the place of a judgment 
in the case. 

In the circumstances, | think, the proper order to make is 
an order similar to the one made in I. L. R. 49 Cal. 137 and 
accordingly I set aside the order of the magistrate and direct 
him to re-hear the parties and, after recording a statement of 
reasons for his decision, to dispose of the matter in accordance 


with the law. 
A. V. V. Order set aside. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE COUTTS-T ROTTER. 
Venkatasubramania Aiyar and another ... Plaintiffs* 


v. 
Syed Usuf and another ... Defendants. 


Private international law—Proceedings for Criminal breach of trust in French 
territory—Execution of in French territory of a promissory note payable in British 
India-Dropping of criminal proceedings—Enforceability of the promissory note 
in British India. 

Where a principal served im French territory on his agent a process charging 
him with an offence corresponding to a criminal breach of trust under the 
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Indian Penal Code for which under the French Law the accused had the 
option of meeting the demand thereby putting an end te the prosecution, though 
under the law of British India it is a non compoundable offence, and certain 
relations of the agent executed in the French territory a promissory note payable 
at Madras and the proceedings were consequently dropped, such a promissory 
note is one enforceable in British India and the consideration for it is not founded 
on a violation of a rule of public policy or of natural justice. 
4 M., H., C. Reports 14. followed. 


The uncertainty of the law as laid down in the English cases pointed out 
and the case law on the subject reviewed. 


Civil Suit No. 29 of 1921 in the Ordinary Original Civil 
Jurisdiction of the High Court of Judicature at Madras. 

C. Narasimhachari for plaintiffs, 

P, Venkataramana Rao and V. Radhakrishnayya fs defen- 
dants, 

The Court delivered the following 

JUDGMENT :—This is a curious story and on the 
facts as I am about to find them gives rise to an interesting 
and difficult question of International Law. 

After the outbreak of war, gold became exceedingly 
scarce in India and consequently enhanced in value. By a 
notification under Act XI of 1916, the Government of India 
made it illegal to import gold bullion or gold coins into British 
India and rendered gold so smuggled into the country liable 
to confiscation. This still further enhanced its value and 
offered additional temptation to smugglers. Many confisca- 
tions took place, some of which gave rise to suits tried before 
me. 

In this case, the 1st defendant Syed Usuff delivered at 
Pondicherry through one P. Narayana Doss Mehta of Pondi- 
cherry a quantity of American Gold dollars, 378 in all to a 
man called Parameswara Iyer on the 22nd of January, 1920. 
They were to be taken to Madras and were to be delivered to 
Syed Usuff there. Parameswara Iyer was to be remunerated 
by some commission for his services. In point of fact, the 
dollars were seized by the Customs Officers at Chinnababu 
Samudram Railway Station and were confiscated to Govern: 
ment. ‘The British authorities were willing to return the gold 
dollars on payment of a sum of Rs. 22,000 and odd, and it 
appears that Parameswara: lyer arranged with a Sowcar to 
raise the amount of the penalty, paid it to Government end got 
back the dollars. I have no doubt that he did so because he 
reckoned that the rate of exchange was going up and that he 
would make a small profit on the deal; and I have little 
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doubt that he did make a profit and the parties though they 
have not any exact? figures, seem to agree that the proht was 
probably somewhere about Rs. 4,000 or 5,000. [tis «lieged 
in the plaint that before he redeemed the dollars Parameswara 
Iyer gave Syed Usuff, the 1st defendant, the opportunity of 
redeeming the dollars for his own behalf through his agency 
and that Syed Usuff declined to find the money and relinquished 
the dollars. But no proof has been given of this and I am 
mot prepared to believe it. It was somewhat half-heartedly 
contended for the plaintiffs that apart from this, as soon as 


the dollars were seized the fiduciary relation of Parameswara - 


Iyer to Syed Usuft was ipso facto terminated and that Para- 
meswara Iyer was at liberty to enter upon a transaction of 
redemption of the dollars without being in any way liable to 
account to Syed Usuf, his principal. I cannot accede to this 
contention. In my opinion so long as there was a possibility 
of redeeming the dollars with the chance of profit by so doing, 
Parameswara Iyer was bound to give his principal che option 
of redeeming them for the principal’s benefit and was guilty 
of a breach of duty as agent if without taking that step he 
acquired the dollars for himself. Later on, Parameswara 
Iyer returned to Pondicherry where the plaintiffs who were his 
nephews were living and where he shared a house with them. 
On the 25th October, 1920 the rst defendant served a process 
at Pondicherry upon Parameswara lyer called a Sommation, a 
certified copy of which is before me. The effect of that docu- 
ment together with a petition to the Procureur de la Republique 
has been explained to me by Mr. M. David, an advocate prac- 
tising at Pondicherry, and the document in the original is he- 
fore me. I may add that there was also before me a transla- 
tion made by the English Judicial Interpreter of the Pondi- 
cherry Court which is so full of elementary blunders as to make 
its latter part meaningless. I have made myself a transla- 
tion from the French which was accepted by the parties. What 
it amounts to is an allegation of Abus de Confiance which may 
be taken roughly to correspond to an offence of criminal breach 
of trust under the Indian Penal Code, and the effect of it was 
that Parameswara Iyer could end the matter by meeting the 
demand or. would be liable to criminal prosecution. The 
outcome of it was that after considerable discussion a promis- 
sory note for Rs. 4,006 payable at Madras was executed by 
- the two plaintiffs the nephews of Parameswara Iyer, in favour 


of Mir Hassan Ali, the 2nd defendant. The defendants’ 
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story is that Mir Hassan Ali was merely an outsider who pro- 
vided the plaintiffs with cash to satisfy the demand of Syed 
Usuff and that the promissory note was given to him as a con- 
sideration for paying Rs. 4,000 in cash to Syed Usuf. I do 
not believe that and my finding is that no meney in cash passed 
and that the proceedings were stopped in consideration of the 
signing of the promissory note. The promissory note was 
not met and this suit was instituted in this Court to set it aside, 
and O. S. No. 42 was instituted to enforce it by the presente 
defendant. One suit is a corrollary of the other and the result 
of one determines that of the other. 


On these facts as I have found them a clean point of law 
arises. It is clear that by the law of France that which was 
done was perfectly legal and did not amount to duress or coer- 
cion or undue influence. But it is said that as the len loci 
solutionis was Madras in British India the British Law must 
be applied and that by that law the transaction could not stand, 
and a number of authorities was cited. Of these I shall refer 
first to the most direct, the case of Kaufman v. Gerson (1) 
decided by the English Court of Appeal. 


In that case, a wife entered into an agreement in France 
to pay monies to a person who had employed her husband in a 
fiduciary capacity and who alleged that the husband had appro- 
priated the money entrusted to him to his own use thereby 
committing a criminal offence according to the Law of France. 
The consideration for her promise to pay was the forbearance 
of the principal, the plaintiff in the English action from prose- 
cuting his agent, her husband, in France. I have been at pains 
to consider exactly what principle the Court of Appeal applied 
in refusing to enforce as they did refuse to enforce, the con- 
tract, and I think it is clear what principle the Court conceived 
itself to be applying from a perusal of the judgment of Col- 
lins, M. R. He cites two passages from Story’s Conflict of 
Laws and one from Westlake on Private International Law, 
on which it is evident that he based his judgment. Onc of 
these passages from Story is as follows : ‘‘ All such contracts, 
even though they might be held valid in the country where they 
are made, would be held void elsewhere, or at least ought 
to be, if the dictates of christian morality or of even natural 
justice, are allowed to have their due force and influence in the 
administration of international jurisprudence.” ‘ Such’ con- 





u (1904) I K B. 591. 


PART II] THE MADRAS LAW JOURNAL REPORTS. 63 


tracts are defined as “ contracts which in their own nature are 
founded on moral turpitude or are inconsistent with the good 
order and solid interests of society.” Westlake’s words are 
as follows : “ Where a contract conflicts with what are deemed 
in England to be essential public or moral interests, it cannot 
be enforced here.” Collins M. R. sums it up in his own words 
as follows : “ Where an English Court is asked to enforce a 
contract made in a foreign country, it is entitled to enquire 
whether, though the contract might be valid according to the 
laws of that country, it violates some moral principle which, if 
it is not, ought to be universally recognised.” It is common 
knowledge that the decision in Kaufman v. Gerson (1) was 
by no means universally accepted by the legal profession as be- 
ing correct. And Prof. Dicey in his Conflict of Laws gives 
very cogent reasons for such doubts. In substance he urges 
two main arguments against it. The first is that the rule of 
the French Courts ought not to be held by a British Court to 
be contrary to natural justice or public policy, and the learned 
author says this : “ French civilization and morality is as high 
as ourown. The presumption should always be in favour of 
the justice of the French Law and after all there is no patent 
injustice in allowing a person to escape from criminal prosecu- 
tion by making compensation to the sufferer whom he has 
damaged.” The second objection he urges is that the deci- 
sion of the Court of Appeal is irreconcilable with the judgment 
of the Court of Exchequer Chamber in the case of Santos v. 
Illidge (2) and that it is the common understanding of Eng- 
lish lawyers that decisions of the Court of Exchequer Chamber 


are binding on the English Court of Appeal as constituted un-. 


der the Judicature Acts. The next case to which I propose 
to refer is the case of Moulis v. Owen (3). In that case the 
plaintiff had lent money to the defendant in order to enable 
him to play baccarat at a club in Algiers and the defendant had 


given a cheque there drawn on an English Bank to repay the 
sum of money so lent. The majority of the Court of Appeal 
held that an action brought upon the cheque would not lie as 
the transaction was governed by English Law and that the 
cheque must be deemed to be given for an illegal consideration 
within the English Gaming Acts. Fletcher Moulton, L. J. 
dissented and I think that the effect of his opinion may be surr- 





1. (1904) 1 K. B. 591. 2, (1860) 8 C. B. (N. S.) 861. 3. (1907) 1K. B 746. 
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marised in this way, that he considered that the English 
Gaming Acts only purported to forbid gaming within the realm 
and could not be held to forbid British subjects subject to the 
jurisdiction of the English Courts from gaming in foreign 
countries where such gaming was not illegal. Once more it is 
common knowledge that the correctness of the decision was 
much convassed in professional circles. It may be that the 
decision may be justified on the narrow ground that the prohi- 
bition contained in the Gaming Acts is part of the law of pre- 
cedure, merely enacting that a suit shall not be brought in 
an English Court on such a consideration. (See Collins, M. R. 
at page 753 of the Report of the case and Westlake’s Private 
International Law, page 421, Vth Edition). There is no 
doubt whatever that the lex fori prevails as to all questions of 
procedure and if the provisions of the Gaming Act were rightly 
considered as merely part of the law of procedure, the wider 
objections to the case disappear and of course there disappears 
with them its applicability to this case. No one can suggest 
that the English law as to duress and coercion as affecting the 
validity of contracts is other than substantive law. I now 
turn tothe case of Santos v. [llidge, (2). In that case it 
was held that a contract for the sale of slaves to be performed 
in Brazil at a time when slavery was not illegal by the law of 
Brazil was enforcible in England. As Prof. Dicey points out, 
it is difficult to believe that compounding an offence is more 
obviously contrary to natural justice than slave trading. Several 
other English cases were cited of which I need only refer to the 
judgment of the House of Lords in Ertel Bieber & Co., v. 


. Rio Tinto Company, (4) and the connected cases. The 


importance of the decision is not because of its direct bearing 
upon this case, for no one would contest the principle that the 
law against trading with the enemy is so vital to the existence of 
the state that Courts of Law in England must declare it to be 
against public policy whatever be the law of the country in 
which such contracts were made ; I cite it because of its appa- 
rent endorsement of the decision of Kaufman v. Gerson (1) 
and its explanation of the case of Santos v. Illidge (2). 
Santos v. Illidge, as explained by Lord Atkinson at page 299, 
is to be taken as turning on the construction of the English 
statutes prohibiting slave-trading, especially 6 & 7 Victoriac 98, 
Section 5. Lord Atkinson and Lord Parker explain the case 
as merely deciding that the English statutes only prohibited 


2 (1860) 8 C. B., (N, 8.) 861. 4. (1918) A, C. 260. 
i, (1904) TK. B, 591, 
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slave-trading in the British Empire and did not purport to bind 
British subjects from  slave-trading outside the limits of the 
Empire and that the case therefore must be treated, in the 
words of Lord Parker, “ as turning not upon any general rule 
of public policy but on the construction of a particular statute. ” 


If the matter rested there, I should find myself in very 
great difficulty. On the one hand, there is the decision of 
Kaufman v. Gerson (1) apparently approved in the House of 
Lords and the view of the majority of the Court of appeal in 
Moulis v. Owen (3). On the other, I have the dissenting 
judgment of Fletcher Moulton, L. J., in that case and the 
weighty opinion of Prof. Dicey. I do not think I can rely on 
Santos v. Illidge partly because the House of Lords has explain- 
ed it as turning on the language of a particular statute and part- 
ly because I confess to a reluctance to accept the implied 
doctrine that slave trading in any part of the world is not re- 
pugnant to natural justice, a proposition which I think is really 
involved in Santos v. [llidge. While the decisions of the English 
Courts are not strictly binding on Indian judges, I myself would 
regard it as intolerable presumption to take a view opposite to 
that taken by the English Court of Appeal and the House of 
Lords, though I am perfectly free to say that if I were left to 
my own discretion, I should feel quite unable to act on the view 
that the provisions of the law of France, a country in many 
ways intellectually more developed than England were to be 
treated as in violation of the fundamental principles of natural 
justice. But I think, sitting in an Indian Court, my position 
is different from what it might otherwise be for two reasons. 
The first is that the compounding of criminal offences is so far 
from being regarded by the statute law of this country as being 
a violation of natural justice that the Code of Criminal Proce- 
dure contains a list of offences which are expressly made com- 
poundable by money compensation. Itis perfectly true that a 
Criminal breach of trust is not one of those offences, but I do 
not think that that affects the position that the Indian law does 
not regard the conception of evading criminal proceedings by 
monetary compensation as one wholly and from its very nature 
to be discountenanced. The second and determining con- 
sideration is this. I. sitting as a single judge on the Original 
Side of this Court, am bound by the authority of any decision 


of a bench of the Court and there has been cited to me the case 


1, (1904) 1 K B. 591. 3. (1907) 1 K. B. 746, 
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of Subraya Pillai v. Subraya Mu4aliar (5). -I am unable to 
distinguish the facts of that case from the facts of the present 
one and in my opinion it concludes me from deciding this case 
otherwise than in favour of the defendants and the correspond- 
ing case in favour of the Plaintiffs. 


C.A.S. 





In THE HIGH Court OF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE KRISHNAN. 


Daroga Muhammad Ghouse Sahib ...* Petitioner (Obstruc- 
tor). 


Shaik Mohideen Sahib (Plaintiff). 


Presidency Small Cause Courts Act-—Ejectment order-—Obstruction to carry- 
ing out of —Removal-—Jurisdiction—Or. a1 R, 98 C. P. C.—Applicability to 
proceedings under Chapter VII of the Act. 

Section 48 of the Presidency Small Cause Courts Act applies the provisions 
of the Code of Civil procedure to proceedings under Chapter VII and the 
language of it is wide enough to include a power to act under Or. ar R. 98 C, 
P. C. The Presidency Small Cause Court has jurisdiction to remove an im- 
proper obstruction to the carrying out of its order in ejectment. 

Petition under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act praying the High Court to revise 
the order of the Court of Small Causes, Madras dated rith 
January 1923 in Miscellaneous Petition No. 2211 of 1922 in 
Ejectment Suit No. 210 of 1922. 

Muhammad Ibrahim and G. Ramakrishna Iyer for peti- 
tioner. 

K. Narasimha Aiyar, A. Raghunatha Rao and P. V. Sub- 
ramaniam for respondent. 

The Court delivered the following 


JUDGMENT :_It is argued that the Presidency Small 
Cause Courts had no jurisdiction to remove the obstruction by 
the petitioner. I am unable to accept this argument. Itis 
clear S. 48 of the Small Cause Courts Act applies the provisions 
of the Code of Civil Procedure to proceedings under Chapter 
VII and the language of it is wide enough to include a power 
to act under O. 21 r. 98 Civil Procedure*Code. A similar view 
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was taken in the case a reported in Bagimall v. Appadurai Ka an 
Gramany (1). Tg hold otherwise would lead to the extraordi- e 
nary result that though the Small Cause Court can pass an gatas 
order in ejectment against a tenant its order could be defeated = Mohideen 
by the tenant giving over possession to a third party a day pre- wanih; 
vious to the date fixed for ejectment. The Small Cause Court 
has power to remove any improper obstruction to the carrying 
vut of its own order. 

° It was next contended that this was not a proper case to 
direct removal of obstruction as petitioner claims a title to the 
property. He has according to his own case no title at pre- 
sent but only a right to enforce specific performance of a con- 
tract which it may be mentioned, the respondent denies and 
he has taken possession from Karim, the respondent's tenant, 
against whom the order in ejectment was made. The order 
of the lower Court removing obstruction was clearly right in the 


a 


circumstances. vm 
The Civil Revision Petition is dismissed with costs. ' 
A. S. V. Petition Dismissed. 


n baana 


IN THE Hicu COURT oF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTICE PHILLIPS AND MR. JUSTICE 


DEVADOSS. 
Muthu Pillai ton Apellant* (1st defendant). 


The Secretary of State for Indiain ... Respondent 
Council through the Collector of Madura (Plaintif ) 


Sale—Offer—Acceptance—Concluded coniract—Test—Sale by Muthu Pillai 


Auction 
Tahsildar subject to confia mation by Collector—Highest Bidder ai—Position and v.. 
rights of —Note in bidding list that auction was concluded in favour of highest The 
bidder—Subsequent refusal by Collector to confirm sale—E ffect—Rights of parties. pig ery 
A house was put up for sale by Government and the auction was held by for India, 


the Tahsildar in pursuance of a notification which contained a stipulation that 
the sale would be confirmed on receipt of the Collector’s order of confirmation, 
At the auction, rst defendant was the highest bidder, the Tahsildar noting at 
the foot of the bidding list that the auction was concluded in favour of the rst 
defendant. The report of the sale was forwarded to the Collector for confirma- 
tion, but he neither confirmed nor cancelled the sale until long after, though, ° 
in the interval, he allowed the 1st defendant to occupy the house on condition g 
that he would quit it when required. Ultimately, the Government declined to 
confirm the sale, and sued for the recovery of the house from the rst defendant 


“Appeal No. 33 of 1922. 18th January, 1923. 
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who contended that the sale to him had been completed. Held that there was 
no concluded contract on the date of the auction, that*the offer made by the 
1st defendant by means of his bid was never accepted, and that there was there- 
fore no completed contract on the strength of which rst defendant resisted the 
claim for the recovery of the house. 

Appeal against the decree of the Court of the Additional 
subordinate Judge of Madura in O. S. No. 78 of 1920. 

F. S$. Vaz for appellant. 

The Government Pleader C. Madhavan Nair for the res- 
pondent. 


The Court delivered the following 


JUDGMENT :__In this case a house was put up for sale by 
Government and the auction was held by the Tahsildar of 
Madura. st defendant was the highest bidder and the re- 
port of the sale was forwarded to the Collector for confirma- 
tion. Ist defendant deposited 15 per cent. of the purchase 
money on the day of sale and the balance one month later. 
The sale was on the 15th of July and it was neither confirmed 
by the Collector nor cancelled until late in 1917. Apparently 
the 1st defendant on several occasions applied to the Collector 
for the grant of sale certificate and for the possession of the 
house. On one occasion he was informed that the matter had 
been referred to Government and orders were awaited. Finally 
in 1916, at his own request 1st defendant was allowed to occu- 
py the house on condition that he would quit it whenever re- 
quired. The present suit has now been brought to recover 
possession from the 1st defendant who refused to quit. The 
Government declined to confirm the sale in 1st defendant’s fa- 


vour, but he now contends that he is entitled to possession as 
the sale was completed. 


The real question for our consideration here is what was 
the effect of the transaction of the 15th July 1915, namely, the 
auction held by the Tahsildar ? lt is contended for the 1st 
defendant that it was a completed contract and, on that assump- 
tion, the greater part of his argument has been addressed. It 
is contended for Government that there was no completed con- 
tract but that the transaction before the Tahsildar amounted 
merely to an offer which the Collector could, or need not, ac- 
cept as he pleased. The sale notification contained a stipula- 
tion that the sale would be confirmed on receipt of the Collec- 
tor’s order of confirmation and, after holding the auction, the 
Tahsildar wrote at the foot of the bidding list. “The auction 
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was concluded in favour of Muthu Pillai” (4. e., the 1st de- 
fendant). It isargued tor the rst defendant that the meaning 
of “the auction was concluded in favour of Muthu Pillai” is 
that there was a concluded agreement to sell and that the right 


was reserved in the Collector to rescind such agreement on 


reasonable grounds, and reliance is placed on Chitibobu Adema. 


v. Garimalla Jaggarayadu (1). The facts of that case are, 
however, somewhat different to the present one, for when the 
sale was held there would appear to have been no prior stipu- 
lations as to what was going to happen, and finally the Amin 
who conducted the sale recorded as follow : “ 1st defendant 
bid the last bid for Rs. 150 and as no other bid for more than 
that it (the sale) has been confirmed in the name of the highest 
bidder, subject to the approval and orders of the Special 
Agent.” Subsequently apparently the sale was approved by 
the Special Agent. Here we see that there was a distinct 
statement that the sale had been confirmed and was merely 
subject to a subsequent approval by the Special Agent and, in 
these circumstances, it was held that there was an acceptance 
by the principal of the offer and, therefore, the contract was 
concluded. . In the present case, however, there has been no 
such communication to the 1st defendant and he was distinctly 
informed that the sale would not be confirmed until the orders 
of the Collector had been received : so that the order of the 
Tahsildar saying that the auction, had been concluded in Ist 
defendant's favour cannot have the effect of altering that con- 
dition, namely, that the sale would not be confirmed until the 
orders of the Collector were obtained. In the present case 
no such orders were obtained and the sale was not confirmed. 
No doubt there was a very great delay on the part of the Col- 
lector in making up his mind whether the sale should be con- 
firmed or not and it would probably have been open to the Ist 
defendant, after waiting for a reasonable time, to refuse to be 
bound by'the contract. That was not what he wanted to do ; 
he wished to hold by the contract and was always pressing for 
the confirmation of the sale, and it is quite clear from his con- 
duct that he was under the impression that the sale had not 
been concluded, for we see that he frequently put in petitions 
asking for the confirmation of the sale and pointing out the 
dificulties in which he was placed. On this evidence, 
we are satisfied that there was no concluded contract on the 
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sth July and that the offer made by the 1st defendant was 


never accepted. That being so, the wholesof the argument 
addressed to us on the supposition that there was a concluded 


-contract need not be considered now. 


The only other points which remain for consideration are 
(1) the rate of interest which has been allowed to the Ist 
defendant upon the money which he deposited and (2) the 
amount of rent which has been awarded to Government for Ist | 
defendant’s occupation. 


As regards interest, the rst defendant in his early peti- 
tions always asserted that he had borrowed at 12 per cent ; 
but when the case came into Court he alleged that he had 
borrowed at 18 per cent and he produced one document which 
showed that on a certain occasion he did borrow Rs. 2,000 at 
18 percent. In view of his former assertions that he borrow- 
ed at 12 per cent, this last statement is obviously false and it 
throws a good deal of doubt on the allegation that he was com- 
pelled to borrow at all. In any case, the lower Court has 
considered what would be the reasonable rate of interest and 
has awarded 6 per cent, and we are not prepared in appeal to 
interfere with this finding. 


As regards the rate of rent, we have on the one side the 
opinion of the Tahsjldar and the kurnam of Madura Town 
that the proper rent is Rs. 35 a month, whereas the 1st defen- 
dant says that it is only Rs. 20. The rst defendant has ad- 
mittedly leased out a portion of the house, but he has not ad- 
duced any evidence to corroborate his statement that the whole 
house would fetch only Rs. 20. The only ground on which 
we could interfere would be that Rs. 35 seems to be a some- 
what high rate of interest on the capital, but there is no evi- 
dence as to what the usual rate is in Madura and, therefore, 


we must accept the Jower Court’s finding that Rs. 35 is the pro- 
per rent. 


In the result, the appeal is dismissed with costs. 


A. S. V. Appeal dismissed. 
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In THE HIGH Court OF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE SPENCER AND MR. JUSTICE 
VENKATASUBRA RAO. 


Palancheri Govinda Menon ... Appellant* (2nd Counter 
Petitioner 1st defendant). 


Pookote Kunhi Krishna Mannadiar ... Respondent (Peti- 
and another tioner, and 1st Counter Pett- 


tioner (Plaintif s L. R.). 


Res Judicata —Execution Proceedings—Decree— Executability— Decision as 
to, after notice—W hat amounts to—Efect—Mortgage i Malabar— Redemp- 
tion decree —Executability. 


An order directing the sale of some of the mortgaged items in execution of 
a decree for redemption of a Malabar mortgage involves a decision in favour 
of the executability of the decree as it stands, and the mortgagee, who was 
served with notice of the mortgagor’s application for the sale of those items 
and who omitted to raise the objection that the decree was not executable be- 
cause there was no final decree in the case is barred by res judicata from rais- 
ing the objection on a subsequent application by the mortgagor for a sale in 
execution of the decree. The fact that the subsequent application related to 
different items did not affect the applicability of the rule, because the question 
in the two applications related to the executability of the decree as a whole. 
Appeal against the order of the District Court of South 
Malabar dated 20th August 1921 in A. S. No. 178 of 1921 
preferred against the order of the Court of the Sub-ordinate 
Judge of Ottapalam dated the 11th November 1920 in Exe- 
cution petition No. 14 of 1919 in O. S. No. 24 of 1912 (Pal. 
ghat Sub-Court. ). 


C. V. Anantakrishna Aiyar and C. Unikanda Menon for 
appellant. 


K.P. M. Menon for respondent. 


The Court delivered the following 

JUDGMENTS :—Spencer, J. :_This Second Appeal arises 
out of orders passed in execution of the decree in a suit for re- 
demption of a mortgage of a number of items of property in 
Malabar. The decree of the original Court was passed on 
°4..2..1913, and there was a final decree of that Court on 
22.4..1913. Meanwhile an appeal was brought against the 
preliminary decree, and that appeal was decided on 27--12—13. 
The present application is one made by the mortgagor to sell 
items 1 to 120. There was a previous application to sell items 
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1 to 10 upon which an order for sale was passed on 23-7-1915. 
The present application was made on 20--I-1919. 


Two questions arise for our decision. The first is whe- 
ther the present application is barred by limitation as more 
than 3 years have elapsed from the date of the appellate 
Court’s decree. 


The second question is whether this application for sale 
is valid when no final decree has been passed, since the appel- 
late Court’s decree varied the first Court’s preliminary decree 
by enhancing the amount to be paid to the mortgagee. 

On the first point I feel no difficulty in holding that the pre- 
sent is an application in execution, and it is made within three 
years of previous applications in execution of the same decree 
under Art. 182 clause 5 of the Limitation Act. It is therefore 
within time. | 


The second question is one of some difhculty. The order 
of the executing Court on 23.7-_1915 was that items r to 10 
should be sold as prayed for. At first the decree holder ask- 
ed for the sale of all the items 1 to 120. The petitioner’s 
final prayer was to sell items I-to 10, and they were according- 
ly sold. No. objection was then raised by the mortgagee, 
judgment debtor that the application was not admissible in the 
absence of a final decree, on the authority of Govinda Tharagan 
v. Veeran (1) it was open to a mortgagor to apply for the sale 
of the mortgaged property, and accordingly items 1 to 10 were 


sold. 


It is argued for respondent that at the time when that or- 
der was passed the executability of the decree was in question. 
The appellant’s learned Vakil seeks to distinguish the presen: 
application from the previous one on the ground that that was 
only an application for selling items 1 to 10 and he contends 
that the order does not operate as res judicata in an application 
to sell different items. He also points out that the application 
then made purported to be made under O. 34 R. 8 C. P. C. 
(1908) as well as under the Execution chapter, so that if an 
objection had then been taken that there was no final decree, 
the decree-holder might have asked the Court to treat that ap- 
plication as one for a final decree as he was then in time un- 
der Art. 181 applying to the Court fo pass a final decree. 


In Ramaswami Reddi v. Ranga Manar Iyengar (2) a 
similar objection was raised that an order absolute had not 
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been made before executing a mortgage decree, and it was held 
that the objection could not prevail when an order for execution 
had already been made after notice, and that order had not 
been set aside. An attempt is made to distinguish that case on 
the ground that there the property was the same in both appli- 
cations for execution whereas here the items are different. But 
here, as in that case, the decree was the same, and the objection 
to the executability of the decree is an objection, which if 
raised, would be common to the present application and to the 
previous one. In Subba Chariar v. Muthuveeran Pillai (3), 
it was held that, where in the course of a second application for 
execution of a money decree an objection was raised that the 
application was barred by limitation, not being within 3 years 
of the date of attachment, the judgment debtor was estopped 
from contending that the attachment was not subsisting. The 
items appear to have been partly the same as in the previous 
petition and partly fresh items, but the attachment was the 
same. In Mangal Pershad Dikshit v. Grija Kant Lahiri (4) 
the Privy Council held that if an order for execution had been 
made by a Court which had jurisdiction to decide whether the 
decree was barred by time or not, even though such order might 
be erroneous, if it was not reversed, it would operate as res 
judicata in a subsequent application to execute the same decree. 
in Raja of Ramnad v. Velusami Tevar and others (5) a 
similar objection as to limitation arose. The appellant was 
the assignee of a decree, and on a previous application to exe- 
cute the decree a plea of limitation was raised. Their Lord- 
ships observed that it was not necessary to decide whether or 
not the plea would have succeeded if an appeal had been 
brought against the order for execution. As the defendants 
did not appeal from the order then made it was not competent 
for the executing Court in subsequent proceedings to allow the 
plea to be raised a second time. Applying the reasoning of 
those decisions, mutatis mutandis to the present case we may 
say that even though the executing Court did not, on a previous 
occasion, pronounce in so many words that the decree was exe- 
cutable in spite of there being no final decree passed after the 
appellate Court’s decree, yet as that objection should have been 
taken then and as sale was ordered in execution of the decree 
as it stood the effect of that order was to decide in favour of 
the executability of the decree and it is not open now to the ap- 
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pellant to raise the objection that there is no final decree in res- 
pect of the items now involved. No doubt the items are 
different, but the question that should have been raised on the 
previous occasion and that is sought to be raised in the present 
case relates to the executability of the decree as a whole and 
that is a question common to all the items. I am therefore 
of opinion that the appellant is barred by res judicata from 
raising this objection in the present case and that the appeal 
must be dismissed with costs. À 

Both parties agree that, before the final execution is made 
a Commissioner should be appointed and there should be a 
valuation of improvements effected since the last valuation 
was made. 

I consider it unnecessary to express an opinion whether 
as was held by two learned Judges in Nanu Nair v. Kandan 
Ashtamurthi Nambudripad (6) there should be only one de- 
cree in mortgage suits in Malabar. 

Venkatasubba Rao J -_I entirely agree and have nothing 
to add. 
= ASV. Appeal dismissed. 


——— taa? 


IN THE Hicu COURT OF JuUDICATURE AT MADRAS 


PRESENT — MR. JUSTICE KRISHNAN. 


Garapati Kotayya and another ... Petioner* (Accused). 


Warrant—Execution —Amin—Authority of—Time allowed by Court for 

execution of warrant—Nazir’s power to cut dewn—Execution of warrant by 
Amin within time allowed by Court, but after time allowed by Nazir—Assault 
of Amin—Penal Code S. 453-—Offence under. 
. Where an Amin of a Munsif’s Court executed a warrant within the time al- 
lowed by the Munsif, though after the expiry of the time allowed by the Nazir 
of the Court, keld that the warrant had not become time-barred when it was 
executed, that the Amin acted in the discharge of his duty in executing it, and 
that a person who assaulted him while executing the warrant was guilty of an 
offence under $. 353 I. P. C. 

The Amin derives his authority to execute the warrant from the Court, 
that is, the presiding judge, and the Nazir cannot take away that power. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898 praying the High Court to revise the order of 
Court of the Sub-Divisional Magistrate of Ellore in Criminal 


. Appeal No. 33 of 1922 preferred against the order of the 


rao of the Sub-Magistrate of Chintalapudi in C. C. No. 126 
of 1921. 


Cr. R. C. No. 755 of 192a. | and March 1923. 
(Cr, R, P. No. 634 of 1922.) i - = 
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Peri Narayanamurthi and K. Kamanna for the petitioners. 

V. L. Ethiraj for the Public Prosecutor on behalf of the 
Crown. 

The Court made the following 

ORDER :__The first point taken is that the warrant haa 
become time expired when it was sought to be executed by the 
Amin and therefore he could not be treated as having acted in 
the proper discharge of his duty. The time fixed by the Mun- 
af for the return of the warrant had however not expired. 
Only the time. given by the Nazir had expired. The Amin 
derives his authority to execute the warrant in virtue of his 
office from the Court, that is the Munsif. The Nazir could 
not and did not take away that power. He only directed an 
carlier return as a matter of office~routine, and that did not 
affect the Amin’s authority. The same view is taken in 
Subed Ali v. Emperor (1). Following that ruling I must 
overrule the rst objection. 

“It is next argued that there is no evidence of any assault 
under 5. 353 I. P. C. against the 1st accused. The prosecution 
witnesses prove that the Ist accused left the place where the 
disturbance was and came back with a stick in his hand, and as 
they apprehendéd that he would attack them they disarmed 
him. I think the evidence is enough to justify the inference of 
both the lower Courts that Ist accused in coming back to the 


scene armed with a stick was making preparations to use cri-- 


minal force to Amin and the constables. That they appre. 
hended such a result is clear from the evidence and from their 
action in disarming him. The second ground also fails. As 
against second accused there is clear evidence that he pushed the 
Amin and thus committed ‘assault. ` 


The convictions under S. 353 I. P. C. are correct and are 
confirmed. 

As regards the sentences I am inclined to think that-in the 
circumstances of this case considering that no serious violence 
was used, it is necessary to give the accused rigorous imprison- 
ment. I set aside the sentences of 2 months rigorous impri- 
sonment passed on the accused and substitute for it a fine of 
Rs. 50 againt each of the accused in default one month’s ri- 
gorous imprisonment. | 

A.S. V. Conviction confirmed and 

Sentence modified. 
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IN THE HIGH COURT oF JUDICATURE AT MADRAS 


e 
PRESENT :—MR. JUSTICE PHILLIPS AND MR. JUSTICE 
DEVADoss. 


= Alagu Pillai (died) and others ... Appellants* in both (de- 


fendants Cr. Petrs. 1 and 
5 and L. Rs. of 1st defen- 
dent-counter petitioner 


Nos. 2, 3, 4 and 6 to all}. 


Veluchami alias Mayilappa Pillai ... Respondents in both. 
and others (Plaintiff-petitioner and 
defendants-counter peti- 
tioners Nos. 2, 3, 4 and 6 

to 11). 
Award—Validity—Award partial —Validity—Intention of parties—Party 
preventing completion of award—Objection to validity on ground of incomplete- 


ness—Maintainability by that party—Recording of award—Power of Court 
Civil Procedure Code O. 23 R. 3—Sch. ti—Procedure under, 

A suit was referred to an arbitrator who was asked to decide it and other 
matters. He gave his decision so far as the suit was concerned and deferred 
his enquiry into other matters. Owing to defendants’ obstruction, however, no 
award was made in those matters. On application made to record the award 
under O. 23 R. 3 C. P. Code. 

Held (1) that the award was not in the circumstances of the case invalid on 
the ground that it was only partial ; 

(2) that the defendants who wrongly prevented the completion of the 
award could not themselves take the objection that it was incomplete ; 


(3) that the Court had power to record the award under O. 23 R 3 and 
was not bound to act in accordance with Sch ii of the Code. 


There is no rule of law that a partial award is invalid. The question of 
the Validity or otherwise of an award which is partial must be decided on the 
intention of the parties, which may be expressed or implied from all the circum- 
stances of the case. 


Appeal against the decree and order dated 19th August 
1921 of the Court of the Subordinate Judge of Sivaganga in 
. No. 5 of 1918, and in I. A. No. 123 of 1920 in the said 
. No. 5 of 1918. 

C. S. Venkatachariar for appellants. 

K.V. Krishnaswami Atyar, A. Krishnaswami Aiyar, 
V. Ramaswami Atyar and K. Rangasesha Atyangar for respon- 
dents. l 

The Court delivered the following 

JUDGMENT :— In this case a suit was referred to arbitra- 
tion-three arbitrators being appointed. As two of the arbi- 

Appeal No. 15 of 1922 A. A. O. No, 14 of ‘1922. . 21—2— 1923. 
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trators were absent the parties agreed to abide by the decision 
of the third aloné. He was accordingly requested to decide 
this suit and other matters. He gave his decision so far as 
this suit is concerned and deferred his enquiry into other mat- 
ters, but owing to defendants’ obstruction no award was made 
i: those matters. On application the lower Court recorded 
the award under O. 23 R. 3. Defendants appeal. 


The greater portion of their argument has been addressed 
“to the plea that as the «ward was only partial, it i» not valid 
and has referred to Randall v. Randall (1) and Bradford v. 
Byran (2). An examination of these and other cases on the 
point (i. e., Risden v. Inglet (3), Ormelade v. Coke (4), 
Wrightson v. Bywater (5) and Simonds v. Swaine (6) shows 
that there is no rule of law that a partial 
award is invalid, but that the question has to 
be decided on the intention of the parties, the matter 
being a subject of contract between them. - In the earlier cases 
an express contract was required, but later an implied contract 
that the award should be given on all points referred was held 
suficient. We therefore have to determine the intention of 
the parties in the present case. The defendants do not seem 
to have placed much reliance on this implied contract until they 
came up in appeal and even in their appeal memorandurn, the 
ground is not taken clearly and unambiguously. The arbitra- 
tor’s report (Ex. C.) and his report Ex. G. as well as 1st de- 
tendant’s letter (Ex. D.) and Ex. F. show that the matter in- 
volved in this suit was decided and the decision accepted by 
both parties. ‘The reference in Ex. C. to certain contentions 
put forward by defendants shows that they were a plea in 
misert cordium after the decision and could in no way affect the 
award. Taking all the circumstances into consideration we 
think that there was no implied agreement that the award were 
given in respect of all the matters referred for decision. Fur- 
ther defendants prevented completion of the award by their 
own conduct, and on the principle that when a party to a con- 
tract wrongly prevents a thing done by another party that 
thing is deemed to bedone (vide Mackay v. Dick (7) 
and defendant cannot now plead that the award is incomplete. 
A further point was taken that as a reference had been made 
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to arbitration the Court could not act under O. 23 R. 3, but 
only in accordance with schedule II Civil ° Procedure Code. 
The time for submission of the award had expired when the 
Court passed its order. It must therefore be deemed to have 
exercised its power to supersede the arbitration and to deal 
with the suit. 

The second reference to private arbitration was made be- 
fore the time expired and it is argued that there was then no 
suit to be compromised, as the suit was only pending for cer- 
tain limited purposes specified in schedule 11. Even conced- 
ing this proposition the suit must still exist and the compromise 
was a compromise of that suit. 

Venkatasami Naicken v. Venkataswami Naicken (8) is 
authority against the further proposition that the Court was 
bound to act under Schedule II and not under O. 23 R. 3. 

The appeal is accordingly dismissed with costs and the 
Civil Miscellaneous Appeal is also dismissed printing costs 
alone being allowed. 


A. S. V. Appeal dismissed. 





In THE HIGH Court OF JUDICATURE AT MADRAS. 


Present : — MR. JUSTICE SPENCER AND MR. JUSTICE 
VENKATASUBBA RAO. 


Lagadapati Venkatanagabushanam ... Petitioner (Counter- 
petitioner). 
Karella Ramaswami + ... Respondent (Petitioner). 


Agency Rules (Vizag) —Rules 8, 24, 2s—Assistant Agent—Order in execu- 
tion Proceedings—Remedy of aggrieved party—Appeal to Agency Commissioner-- 
Petition to Government under R. 24—A pplication to Agency Commissioner for re- 
ference under R. as—Revision to High Court under S. 107 of Government of 
India Act—Interference in—Jurisdiction—Grounds. | 


The order of an Assistant Agent in execution proceedings is not a “decree” ` 


within the meaning of Rule VIII of the Agency Rules, and an appeal does not 
lie therefrom to the Agency Commissioner, The party aggrieved by such an 
order may move the Agency Commissioner under Rule 25 of the Agency Rules 
to make a reference to the Government under that Rule. 

Per Fenkatasubba Rao J. (Spencer J, not expressing any opinion on the 
point). The aggrieved party in the above case could not present a valid 
petition against the proceedings of the Agency Commissioner under Rule 24 of 


the Agency Rulea 
Per Spencer, F ».(Venkatasubba Rao | assuming, but not deciding the point); 


where the record of a case before the Court is s» erroneous as to manifestly 








C. M. P. 316 of 1922, 29th November 1922. 
8. (1919) I. LR. 42 M. 625: 36 M, L. J. 291, 
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amount to an injustice the High Court will exercise the powers of Superinten- 


i i Venkata- 

dence vested in them urfder S. 107 of the Government of India Act. ey 
The Assistant Agent Bhadrachalam, passed an order in execution proceed- pushanam 

ings directing a warrant to issue for the execution of a decree Y 


: ‘ Ramaswam! 
which the defendant maintained to have been satisfied. The 
defendant appealed to the Court of the Agency Commissioner, but his appeal 
was returned with the endorsement that no appeal lay from the order in question. 
On a petition presented by the defendant under S. 107 of the Government of 
India Act requesting the High Court to interfere with the order of the Assis- 

etant Agent. The High Court declined to interfere on the ground that the 

order was not manifestly erroneous or unjust. | 

Petition under S. 107 of the Government of India Act 
against the order of the Court of the Assistant Agent, Badra- 
chalam Division in E. P. No. 35 of 1920 in O. S. No. 12 ol 
1914. 

A. Krishnaswami Atyar for petitioner. 

Dr. S. Swaminathan for respondent. 


The Court delivered the following 


JUDGMENTS :_Spencer, J. : This is a petition under S,  SPencet J» 
107 of the Government of India Act requesting the High Court 
to interfere with an order passed in execution proceedings by 
the Assistant Agent, Bhadrachalam directing a warrant to is- 
sue for the execution of a decree which the petitioner maintains 
to have been satisfied. The petitioner first applied to the 
Court of the Agency Commissioner, but his appeal was return- 
ed with the endorsement that no appeal lay from the Assistant 
Agent’s order. Under Rule XXV of the Agency Rules the 
petitioner might have preferred a petition to Government 
against the Agency Commissioner’s order, and if he had donc 
so, and if the Government though fit, they would have referred 
the petition to this Court. Instead of adopting that course he 


has invoked the High Court’s extraordinary powers of superin- 
' tendence. 


In my opinion this is not a fit case for our exercise of those 
powers for the following reasons. Rule VIII provides an ap- 
peal to the Court of the Agency Commissioner against the de- 
cree of an Assistant Commissioner. The order of an Assis- 
tant Commissioner in execution proceedings is not a decree 
(see Sri Sri Sri Vikramadeo Maharajulu Garu v. Sri Neladevi 
Pattammeohadevi Garu (1) and Venkata Nagabhushanam v. 
Mahalakshmi (2) ) and there is no provision in the Agency 


1. (1902) I. L. R. 26 M. 266. 
2, (1918) J, Le R 41 325334 M. L, J. 524. 
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Rules for appeals against orders passed in execution or in mis- 
cellaneous proceedirigs (See The Rani of Tuni v. The Mahara- 
jah of Jeypore (3). A remedy lies by way of petition under Rule 
XXIV against the order in execution of the Agency Commis- 
sioner (See Maharajah of Jeypore v. Sri Niladevi Pattamaha- 
devi (4). In that case there actually was an appeal from the 
Assistant Agent’s order to the Agent ; but the decision is not 
an authority for the proposition that such an appeal lies, It 
may be that when these rules were drawn up the Government 
intentionally omitted to provide a right of appeal against orders 
of Assistant Commissioner’s in order to avoid encouraging liti- 
gation among the unsophisticated Agency people. If it was 
unintentional oversight, it might be remedied by moving the 
Agency Commissioner under R. XXV to make a reference to 
the Government as a being a case not provided for by the rules. 
In Sri Pedda Pikrama Deo Garu v. The Maharaj of Jeypore 
(5) an opinion was expressed that the old rule 31 (now rule 


- 24) was intended to provide for cases for which no provision 


had been made , including orders against which no appeal was 
provided. It is unnecessary to say more seeing that the peti- 
tioner before us has not adopted either of these courses. 
The Agency Commissioner was strictly correct in observing 
that no appeal lay to him, though it was unnecessary for him to 
return the appeal to the person presenting it. 

Where the record of a case before the Court is so errone- 
ous as to manifestly amount to an injustice the Patna High 
Court in Brindabun Chundra Choubay v. Babu Chandra 
Kay (6) thought fit to. exercise the powers of superintendence 
vested in them under S. 107 of the Government of India Act. 

The present is not such an extreme case as to call for that 
unusual course. The Assistant Agent ordered the issue of a 
warrant, as the judgment debtor’s statement disclosed no valid ° 
reasons why it should not be issued. The judgment debtor’s 
statement contained an allegation that he had paid Rs. 4052- 
2-8 which was all that was duc under the decree in O. S. No. 12 
of 1914. 

The statement was defective in that it did not give reasons 
to show why he was not liable for interest | amounting to 
Rs. 1299-14-9 claimed in the decree-holder’s execution petition. 

t now appears that after the mofey was paid into Court 


a KANG a AN he ee er ee Se BD, 
3. (1922) 42 M. L. J. 487. 4. (1900) I. L. R. 27 M. 109 :13 M. L. J rsx 
5 (1916) 4 L. W. 599. “6 (1919) 56 I. C. 155: 1 Pat. L T. 467 
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it was prevented from being paid out through an injunction 
obtained in another*suit, O. S. No. 23 of 1918. The Assis- 
tant Commissioner did not appreciate the fact that payment in- 
to Court was a good legal discharge of the decree. If he 
thought that the judgment debtor was responsible for the de- 
cree holder failing to realise the fruits of his decree and to get 
interest on the money paid into Court, his proceedings in allow- 
ing the decree-holder to claim interest for the period when the 
honey lay in Court may have been in accordance with the equi- 
ties of the case. In any case the decree holder was entitled to 
recover the costs of the previous execution petition and the 
costs incurred in the High Court in the Civil Miscellaneous 
Petition on the decree of the Agent’s Court. 

The Assistant Agent's order should have dealt with the 
claims of the parties in the execution petition and should have 
adjusted the equities. It did not do so but I am unable to 
treat it as manifestly erroneous or unjust. We must there- 
fore decline to interfere and dismiss this petition with costs. 


Venkatasubba Rao, J. The Assistant Agent of Bhadra- 
chalam made an order allowing execution at the instance of the 
plaintiff. The defendant filed an appeal from this order to 
the Agency Commissioner, and the latter returned the appeal 
memorandum stating that no appeal lay to his Court from 
orders made by his subordinates in execution. The Agency 
Commissioner was right in the view that no appeal lay to his 
Court. There is no provision in the Agency Rules for ap- 
peals against orders passed in execution. (See The Rani of 
Tuni v. The Maharajah of Jeypore (5) ). 


Rules 8, 9, 13 and 14 refer to decrees and not to orders 
passed in execution or other orders of a miscellaneous character. 

The Agency Commissioner having acted properly in re- 
turning the appeal memorandum the defendant could not pre- 
sent a valid petition against the proceedings of that officer un- 
der Rule 24. But under Rule 25 the petitioner should have 
requested the Agency Commissioner to make a reference to the 
Government as in my opinion the words “ in all cases not pro- 
vided for by the rules ” are wide enough to cover a case of this 
kind. If the order in execution is one made by the Agency 
Commissioner himself under Rule 24, the aggrieved party may 
submit a petition to the “Government who may refer it to thc 
High Court. It therefore follows that orders in execution or 
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other order of a miscellaneous character, if passed by an 
Agency Commissioner, are not absolutely’ final, but they are 
liable to be revised by the High Court under Rule 24. Can 
it be said that orders of his subordinates of a similar character 
are entirely immune from interference by a higher authority ? 

In my opinion R. 25 provides the remedy, and the defen- 
dant was entitled to ask the Agency Commissioner to make a 
reference to the Government under Rule 25. 


Assuming, but not deciding, that the High Court can exer- 
cise its powers of superintendence to revise an order so errone- 
ous as manifestly to amount to an injustice as held in Brinda- 
bun Chunder Chaubay v. Babu Gowr Chandra Rai (6). Ido 
not think that a case has been made out for our interference un- 
der that section. 


On the 7th August 1918 the defendant filed a suit against 
the plaintiff and made an application for the issue of a tempo- 
rary injunction to restrain the plaintiff from executing the de- 
cree in question, and on the 19th August the Assistant Agent 
passed an order in the following terms :—“ The injunction 
sought for will be issued if defendant pays money into Court. 
15 days’ time for payment.”’ Having obtained this order, the 
defendant paid into Court the full amount of the decree on the 
24th August 1918. On the 3rd September 1918 he applied 
that the plaintiff should be restrained from receiving the 
amount that had been paid into Court and on the same date a 
temporary injunction was accordingly issued pending the dis- 
posal of the suit instituted by the defendant. The temporary 
injunction was dissolved in 1920 when the suit filed by the de- 
fendant was finally dismissed. The defendant’s present con- 
tention is that he is not liable to pay interest on the decree 
amount from the date he paid it into Court. The plaintiff's 
contention on the other hand is that the defendant made the 
payment after having first obtained the order dated 19th 
August which practically operated to prevent the plaintiff from 
withdrawing the amount from Court and that a payment made 
in such circumstances is not a valid payment. It must be ob- 
served that the defendant did not put forward his case proper- 
lv before the Assistant Agent, who was not in a position in con- 
sequence to direct his mind to the appropriate issue which these 
rival contentions would raise. The ‘summary disposal of the 
Assistant Agent may be accounted for by this fact. But apart 


6. (1920) 56 I. C. 155, (Pat) 
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from the manner in which it has been disposed of, I am not 
prepared to say that the order is manifestly unjust. The 
amount throughout lay in Court and carried no interest. The 
defendant's suit having been ultimately dismissed it must be 
assumed that he was accountable for damages to the plaintif 
in respect of the temporary injunction obtained by the defen- 
dant restraining the plaintiff from withdrawing the amount. 
In a proceeding properly constituted, the plaintiff would pro- 
bably be entitled to damages, and the measure of damages 
would be the interest which he lost ; and in this view the order 
of the Assistant Agent is equitable. I therefore agree that 
this petition should be dismissed with costs. 
A. 3S. V. Petition dismissed. 





IN THE HiGH COURT oF JUDICATURE AT MADRAS 


ORDINARY ORIGINAL CIVIL JURISDICTION. 
PRESENT : MR. JUSTICE COUTTS TROTTER. 


P. Ananthachari P Plaintif * 
v. 


Messrs. Ratnam & Sarathi and another ... Defendants. 


Principal and agent-Direction by principal to agent to pay funds in his handy 
for the discharge of the princtpal’s obligation-Communication of the direction to 
ihe creditor of the principal-Creation of an equitable assignment in favour of the 
creditor—Principal, company going into liquidation-Rights of parties in law and 
equity 

The plaintiff placed orders for 21|2 tons of certain yellow metal with the 
ist defendant who was the agent of the and defendant, an English company. 
The yellow metal arrived and was with the National Bank, Madras and the 
plaintiff was directed to accept a draft for £.462-10-2 when presented by the 
Bank. It was subsequently agreed by the parties that the plaintiff should remit 
to and defendant a sum of £, 400 for the yellow metal which he did, But the 
and defendant had to pay about £. 350 to the National Bank before they could 
get delivery of the goods and the and defendant wrote to the plaintiff on the 
13th January 1921 after acknowledging receipt of £. 400 “As this (amount) has 
still to be paid to the National Bank to release the documents, we are making the 
necessary arrangements.” The and defendant cabled to the rst defendant and 
also wrote to the rst defendant on the 20th January 1921 “we got this cash and 
wired to know if you had sufficient cash of ours to hand some £ 350 or so to 
the Bank to get the goods, This should save us paying either the Bank or you 
which is unnecessary while you have funds of ours as we understand at pre- 
sent.” Then the and defendant company went into liquidation and neither the 
money nor the yellow metal was handed over to the plaintiff. In a suit by 





the plaintiff against the defendants 1 and 2 in the alternative, keld, that the and 
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defendant was liable in the sum of £. 400 to the plaintif and that the plain- 
tiff was entitled to a charge for the same on the fundseof the and defendant in 
the hands of the ret defendant. 

Where there are funds in the hands of an agent belonging to the principal 
and when the principal gives a mandate to the agent to deliver them in ex- 
tinguishment of an obligation of the principal to a third party and when the 
mandate is communicated to the creditor, then there arises on the part of the 
agent an obligation on which he can be sued both in law and equity-in law as 
on a contract and in equity as upon implied assignment of such funds as there 


may be in his hands to satisfy protanto with those funds the claims of the 
creditor. 


‘The ist defendant was entitled to pay out of the funds the amount due 
to the plaintiff in spite of any pressure by the liquidator, as the plaintifs equita- 


ble claim is entitled to preference over the legal rights of the Bank or of the 
liquidator. 


C. S. No. 686 of 1921 in the Ordinary Original Civil 
Jurisdiction of the High Court Judicature at Madras. 

V.V. Srinivasa Aiyangar for plaintiffs. 

Vere Motket instructed by Grant and Greatorex for the 
defendant. 

The Court delivered the following 

JUDGMENT :__This is an interesting action which is 
brought by a gentleman called Ananthachari, who is the pro- 
prietor of a firm trading under the name of Mssrs. P. Runga- 
chariar & Co., and the defendants are, first a firm trading as 
Messrs. Ratnam & Sarathy and secondly an English Limited 
Company known as Messrs. Alfred Mumford & Co., Ltd., 
who are now in liquidation and are represented by their liqui- 
dator and Official Receiver Mr. Phillips. The history of this 
matter, which I need only deal with very briefly, is this ; that 
on the 5th of February 1920 Messrs. P. Rungachariar & Co., 
signed an indent to Messrs. Rathnam & Sarathy in the follow- 
ing terms : “We authorise you to instruct Messrs 

to purchase and ship the goods specified below on our 

risk and account and subject to the conditions over leaf, ” and 
then follows the description of the goods and the price ; and 
the terms of payment were Draft at 60 D|S documents against 
payment. In fact, Messrs. Rathnam & Sarathy were acting 
for Messrs Alfred Mumford & Co., Ltd.. They had com- 
municated with them and on the 19th February 1920 they inti- 
mated- to the plaintiffs that their principals, that is Messrs 
Alfred Mumford & Co., Ltd., had confirmed the same by wire 
subject to confirmation by mail, and°on the 4th March there 
came an intimation of the confirmation by mail. On the 28th 
September 1920 there came a letter from Messrs Rathnam & 
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Sarathy to the plaintiffs in the following terms : “ We are in 
receipt of invoice “for £. 462-10-2 towards your order 808 
which we beg to enclose herewith and request you to accept the 
draft when presented by the Bank.” ‘Then on the 30th Sep- 
tember the plaintiffs reiterate the allegation which they had 
previously made that the goods were late shipped, a dispute 
with the merits of which l am not now concerned ; and that 
was followed on the 19th November by an intimation of the 
plaintifs that they would allow the bill to be met with a re- 
duction of £. 62-10-0 leaving the amount due as £. 400 
together , with the clearance charges. That pro- 
posal had been made apparently by Messrs. Rathnam and 
Sarathy and it was accepted by the plaintiffs in the letter of the 
19th November 1920 with the proviso that in return for this 
concession of waiving the contention of late shipment another 
contract under another indent should be cancelled. On the 
22nd November 1920 Messrs. Rathnam & Sarathy write.tu 
the plaintiffs enclosing apparently a letter to the National Bank 
of India authorising them, that is the Bank, to take £. 400 net 
at the current rate of exchange towards the bill together with 
charges and thereupon they would have a right to delivery 
from the Bank of the copper sheets to be delivered under the 
contract. That was not done and I had the explanation of 
the plaintiffs’ witness which seems to make it quite clear that 
instead of that proposal a different arrangement was substitut- 
ed, namely, that Messrs. Rathnam and Sarathy should 
themselves withdraw the draft and that mean- 
while the plaintiffs should remit a sum of 
£ 400 direct to their principals Messrs. Alfred 
Mumford & Co., Ltd., in London. ‘That arrangement seems 
to have been made to gratify the desire of the plaintiffs, the 
postal exchange being:a little more profitable to them than the 
Bank exchange. To avail themselves of that and to make a 
few hundred rupees by remitting the money direct to London. 
No doubt it seemed an excellent scheme at the time but had 
most unfortunate results and it directly led to this litigation. 
On the 8th December £. 400 was remitted by postal money 
order by the plaintiffs to London, and on 20th December 
Messrs Rathnam & Sarathy acknowledge receipt of a sum of 
Rs. 500 towards clearing charges and commission. ‘Then on 
the 13th January 1921 Messrs. Alfred Mumford & Co., Ltd., 
write from London to the plaintiffs as follows : “ Your favour 
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of the 16th Dceember is to hand and the money orders that 
you advised for the total sum of £. 400 Arrived here today. 
As this money has still to be paid to the National Bank to re- 
lease the documents, we are making the necessary arrange- 
ments. We agree that the 2% tons of yellow metal (which 
I referred to) is cancelled.” ‘Then follows a cable-gram 
which was received on the 15th January from Messrs. Alfred 
Mumford & Co., Ltd., to Messrs. Rathnam & Sarathy, and it 
is in these terms : "“ £. 400 arrived this morning. Have you 
sufficient to pay the National Bank of India, Ltd., about £ 350 
obtain delivery to save our remittance—Mumford.’”' and that 
was followed up by a letter dated the 2oth January once more 
from Messrs, Alfred Mumford & Co., Ltd., to their agents 


Messrs. Rathnam & Sarathy which runs as 
follows: “£400 P. Rungachariar & Co., we got 
this cash and wired you to know if you 


had sufficient cash of ours to hand some £. 350 or so to the 
Bank to get the goods. This should save us paying either the 
Bank or you which is unnecessary while you have funds ot ours 
as we understand at present. We make the balance with you 
as enclosed statement which please look into and let us know. ” 
That cablegram is acknowledged by Messrs. Rathnam & Sara- 
thy on the 20th when they say that they will look into the mat- 
ter and see how the accounts between them and their principals 
stand. Then on the 27th January the plaintiffs complain that 
no arrangements had in fact been made in accordance with what 
had been agreed to by paying the Bank, discharging its lien and 
putting the plaintiffs in possession of the yellow metal. Then 
onthe ist February a new attitude is taken up by Messrs. 
Rathnam and Sarathy. They insist that there was another 
consignment of goods totally distinct from those in suit as to 
which the plaintiffs were indebted to them. Again the con- 
tention was apparently late shipment, and in this case the 
plaintiffs were not willing to forego that objection nor so far 
as I know from the correspondence was any proposal made 
that they should. But the attitude taken by Messrs. Rathnam 
& Sarathy was that if the bills in respect of these further con- 
signments were met that would provide them with funds to dis- 
charge the bills held by the Bank in respect of the suit goods 


and that therefore they would not release the goods which are 
the subject matter of this contract until the later consignment 
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of goods was paid for to put them in funds ; and they communi- 
cated what they had done in that matter to their principals 
Messrs. Alfred Mumford & Co, Ltd., by their letter of 20th 
February 1921. Then follows a long letter from the plaintif 
dated the 17th February 1921 in which he argues his case and 
protests that the arrangement about the suit consignment of 
yellow metal stood alone and independent, that they were 
found to retire the bills and put the plaintiffs in a position to 
get the metal without making or attempting to make terms as tə 
any other goods, the subject of distinct contracts and coming by 
other ships. The plaintiff wrote on the 3rd March r921 to 
Messrs Alfred Mumford & Co., Ltd., as follows: We are 
simply surprised at your continued silence with reference to our 
request to you to instruct the National Bank of India, Limited, 
Madras to deliver us the 274 tons of copper sheets shipped per 
SS. Gamaria towards the bill of which payment has been re- 
mitted to you by Postal money order months before. When 
remitting to you the sum of £. 400 towards the payment of the 
above bills we .expected you to instruct the National Bank of 
India, Limited, Madras by cable for effecting delivery of the 
above said 214 tons of copper sheets. But it is most unfortu- 
nate that we have heard nothing from you except the acknow- 
ledging of the said £. 400 and a promise to instruct the Nation- 
a: Bank of India, Limited, Madras at the earliest opportunity 
to deliver us the 214 tons of copper sheets. We herewith en- 
close a copy of the cable sent to you on 28__2__1921. ” 


Then on the roth March 1921 Messrs. Alfred Mumford 
& Co., Ltd., write as follows: ‘“ At the time we received your 
cash we telegraphed Messrs. Rathnam & Sarathy to deliver the 


goods to you arranging payment with the National Bank of 
India who held the goods. We are writing letters from this 
firm. As we understood it the copper had already been 
handed over to you. Have you paid our other draft for yel- 
low metal ?”. Then on the 17th March there comes a fur- 
ther complaint from the plaintiffs, in which I think there is no- 
thing new, addressed again to Messrs. Alfred Mumford & Co., 
Ltd., and on the 29th that complaint is reiterated once more. 
Shortly afterwards, apparently somewhere in March, towards 
the end of March, Messrs, Alfred Mumford & Co., Ltd., went 


into voluntary liquidation and no one knows what any claim up- 
on them direct is likely to be worth. 
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Ananthachari Now in these circumstances the plaintiffs sue the two de- 
Ratnam and ‘fendants in the alternative. They cannot get relief direct 
Sarathi, against both of them because the liability of the principal and 
agent is alternative. Morel v. Westmoreland, (1). (Lam 
told by the learned counsel for the defendant that the liquida- 
tion was in January and if it be so I do not think that it really 
affects any thing that I have to decide in this case). As against 

the 1st defendant Messrs. Rathnam and Sarathy, the case is 
put in this way. It is said that the effect of the telegram of 

of the 15th January and the letters of the 20th January consti- 
tute a mandate to Messrs. Rathnam and Sarathy to pay out of 

the funds in their hands moneys to enure to the benefit of the 
plaintiffs because they were to be used to withdraw the bills at 

the National Bank and put the plaintiffs into possession of the 
goods which they had bought and which they had paid for. 
That was unquestionably communicated to the plaintiffs. It 

is really, I think almost sufficiently, conveyed by Messrs. Alfred 
Mumford & Co’s letter of the 13th January 1921 to the plain- 
tiffs and I have evidence which I believe on the part of the 
plaintiffs that it was also conveyed to them by Messrs. Rath- 
nam and Sarathy and that the fact that that mandate was given 
was the basis of the future transactions between the parties. 
The cases of Walker v. Rostron., (2) and Crowfoot v. Gur- 

ney (3), seem to me to establish clearly this proposition, that 
where there are funds in the hands of an agent belonging to 

his principal and when his principal gives a mandate to the 
agent to deliver them in extinguishment of an obligation of the 
principal to a third party and when that mandate is communi- 
cated to the creditor, then there arises on the part of the agent 

an obligation on which apparently he can be sued both in law 
and equity~in law as on a contract and in equity as upon an im- 
plied assignment of such funds as there may be in his hands to 
satisfy protanto with those funds which he had in his hands 

the claim of the creditor. Now the trouble was that in this 
case it was not possible to prove that at the time when the suit 
was brought there were funds in his hands sufficient to meet 
this claim or any substntial part of it, certainly not sufficient 

. funds to be able to withdraw the bills from the bank and give 
* the plaintiffs delivery of their goods ; and I therefore think 
that any cause of action based upon æ contract as against the 

yst defendant was bound to fail because in a legal claim in my 
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opinion it must be shown that the fund which it is sought to at- 
tack was actually in existence in the hands of the right person 
at the date of the writ. But with regard to the equitable re- 
medy I do not feel that that difficulty exists. I am prepared 


to treat this plaint as in effect a request for the Court to di- 


rect an ascertainment of what funds belonging to the principal 
are in the hands of the agent as at the date of the ascertainment 
of rights, for I am not asked to do that except for a very subsi- 
diary purpose because it is abundantly clear that the 2nd defen- 
dant, namely Messrs. Alfred Mumford & co., Ltd., and their 
liquidator have no sort of answer to this suit whatever. They 
took the plaintiffs’ money £ 400 and have had the benefit of it 
on an undertaking given by them that they would utilise that 
money by making such arrangements with the National Bank 
by making up any balance of the actual bills as would enable 
the National Bank to give delivery to the plaintiffs and so dis- 
charge the plaintifs’ claim. That they totally failed to do. 
It is not for me to enquire whether it was they that failed or 
their Madras representatives that failed, but the fact remains 
that the plaintiffs have parted with their money and have got 
nothing for it up to date. In these circumstances I am pre- 
pared at the suggestion of the parties to hold Messrs. Alfred 
Mumford & Co., Ltd., directly responsible to the plaintiffs for 
this sum of £. 400 and it has been agreed between the parties, 
to save the laborious enquiry that might follow as to the rate 
of exchange prevailing at the material times, to accept that lia- 
bility as now standing at Rs. 5,000 which I think is a very rea- 
sonable proposition and very reasonably accepted. I must 
therefore give judgment against Messrs Alfred Mumford & 
Co., Ltd., for the sum of Rs. 5,000, but in accordance with the 
equitable doctrine which has been discussed I must further hold 
that there is created a charge on such funds as was found to be 
in the hands of Messrs. Rathnam & Sarathy belonging to 
Messrs Alfred Mumford & Co., Ltd., and thus enable the 
plaintiffs to execute that charge on the funds in the possession 
of Messrs. Rathnam & Sarathy which I am told exceeds the 
sum of Rs. 5,000 which is the amount of my judgment against 
Messrs. Alfred Mumford & Co., Ltd. 


Now I am told that the 1st defendant’s Messrs. Rathnam 

& Sarathy’s difficulty in handing over the money is this. Pres- 

sure has been put upon them by the liquidator of the company 

forbidding them at their peril to part with this money. That 
R—12 
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Ananthachari case is met in my judgment by what was decided in Walker v. 
Ratnan and Kostron (2) because in that case what” Rostron did was to 
Sarathi hold the person in the position of the claimant (here, the plain- 
tiff}, at bay in obedience to the pressure put upon him by the 
Assignee in Bankruptcy of the debtor, the principal, and the 
Court held that he was wrong and that he was bound to pay 
the person in favour of whom a charge had been created, he be- 
ing in the position of the 1st defendant in this case, in prefer- 
ence to discharging the claims of the Assignee in Bankruptc}. 
But the matter does not stop there because there is an even 
stronger case of Burn v. Carvalho (4). There the matter had 
gone so far that the Court of cominon law dealing with it pure- 
ly as a legal claim had decided, even as far as the Exchequer 
Chamber, in favour of the Assignee in Bankruptcy. But when 
an appeal was filed in equity, the Common Law Courts having 
expressed themselves as not dealing with the equitable claim so 
that it was not necessary to pass an injunction against the plain- 
tiff against proceeding with his legal remedy, the Court ot 
Equity held, and it was confirmed by the Lord Chancellor, that 
the equitable claim prevailed and that the person in the position 
of the plaintiff here was entitled to enforce his equitable 
charge to the neglect of the legal rights of those 
creditors in law of the principal. I am clearly of opinion that 
in these proceedings I am not entitled to hear the National 
Bank. They are not parties to this suit and they are not 
sought to be added. But I am further of opinion that even if 
they were entitled to be heard the equitable claim 
of the plaintifs must inevitably prevail over 
any supposed legal claim either of the Bank 
or of the liquidator of Messrs. Alfred Mumford & Co., Ltd. 
There will be judgment in the way I have outlined. There 
will be judgment against Messrs. Alfred Mumford & Co., Ltd., 
tor Rs. 5,000 for moneys had and received to the plaintiffs’ 
use on a consideration which has failed and there will be a de- 
claration that the moneys belonging to Messrs. Alfred Mum- 
ford & Co., Ltd., in the hands of Messrs Rathnam & Saiathy 
are subject to an equitable charge in favour of the plaintiffs. 
By agreement of parties there will be no costs. 


C. A. S. Decree for plaintifs. 





a (1842) 9 M. and W, 4r1. 4. (1839) 4 Myl. and Cr. 690, 
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In THE HIGH Court OF JUDICATURE AT MADRAS 


Present :— MR. JUSTICE OLDFIELD AND MR. JUSTICE 
RAMESAM. 


Koppi Reddi Nokayya (dead) and ... Appellants* (1st De- 


others fendant and his L. Rs. 
v. 
Mandalekka Bheemanna and ... Respondents (Plaintif and 
another and defendant). 


Madras Estates Land Act —Ss. 2, (3) (d) ; 3 Cls. (2), (5), (11) 15— 
Inam Estate, Landholder, Ryot, Rent—Meaning—Pre-settlement inam excluded 
from assets of Zamindari—A ssignee from inamdar of an interest in his holding— 
Assignment under a Thirmanam documeni—Relationship beiween parties— 
Construction of Thirmanam documeni—Lease under §. 105 Tr. of P. Act or 
mortgage with possession —Rent under S. 3. Cl. (ii) of Estates Land Act—— 
Amounts payable in future under contract if —Regulation XXV of 1802 S. 4— 
Construction. 


An inam within the ambit of the Pittapur Estate was granted by the 
then Zamindar of Pittapur to the plaintiffs ancestors under a Sannad and a 
chekunama dated 22—6—1800, The grant was made free of kattubadi and 
purported to be sarwadumbala or absolute. Plaintiff assigned an interest in 
his holding to rst defendant under a document (dated 20—1—~13 and described 
as a Thirmanam document) which provided that, in accordance with a prior 
agreement, the property which had been placed in 1st defendant's possession in 
1910-11, should remain in it until the end of the year 1917-18 in consideration of 
a cash payment of Rs. 160 at the date of the prior agreement aforesaid and other 
subsequent payments on plaintiffs behalf, in all Rs, 1280; and that rst defen- 
dant should “pay all dues other than extra taxes, which might be levied here- 
after ;” and should at the end of the term “ surrender without any separate re- 
linquishment.” There was no evidence of any advances prior to those enu- 
merated in the Thirmanam document of 1913 ; and those enumerated in the said 
document and the cash payment of Rs 160 were made, after and when the prior 
agreement was executed, and the former after possession had been given. There 
was no power of sale and no provision for accounting. In 1912 the Revenue 
Officer engaged in the preparation of a record of rights for the and defendant's 
(Pittapur) estate under the Madras Estates Land Act entered 1st defendant as 
occupancy ryot in respect of the holding instead of plaintif. In a suit by the 
plaintif for declaration that the rst defendant was not an occupancy tenant of 
his inam, Aeld 


(1) that the Thirmanam document was a lease within S. 105 of the Trans- 
fer of Property Act, and not a mortgage with possession ; 

(2) that the 1st defendant was not a ryot within S, 3, Cl. (15) of the 
Estates Land Act ; . 


(3) that the suit inam owas not a part of the Pittapur 
Estate but a presettlement inam excluded from the assets of that Zamindari and 
p ae Ca] 





5, A. No, 2098 of 1920, 15th December 1922, 
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did not fall under S. 2 (3), (d) as it was not a whole village and plaintif was 
not a landholder under S. 3, Cls. (2) and (5) of the Estates Land Act. 


The word “payable” in S. 3 Cl, (11) of the Estate Land Act means 
“ payable according to the terms of the contract between the parties to it ;” 
and S. 3, Cls (11) and (15) are applicable, whatever the stage or stages at 
which those terms, so far as they relate to payment for the use of the land,, have 
to be or have been fulfilled. The payments in consideration of which the 
Thirmanam document was given were “rent” within the meaning of S. 3, CL 
(11), notwithstanding that the only payments contemplated were those to be 


made in future after the beginning of and in the course of the relation between 
ryot and landholder. 


Lands in respect of which the Zamindars purported to make grants either 
absolute or subject to a Small Kattubadi are “lakhiraj lands (or lands exempt 
fiom the payment of public revenue) and all other lands paying only favourable 
quit rents” within the meaning of S. 4 of Regulation XXV of 1802. 

Second Appeal against the decree of the Court of the Sub- 
ordinate Court of Coconada in Appeal Suit No. 29 of 1919, 
preferred against the decree of the Court of the Principal Dis- 
trict Munsif of Cocanada in O. S. No. 496 of 1917. 

A. Krishnaswami Atyar and N. Rama Rao for appellants. 


C. V. Ananthakrishna Atyar and P. Satyanarayana Rao 
for respondent. 

The Court delivered the following 

JUDGMENTS :_Oldfield, J. :_-The respondent, plaintiff, 
an inamdar, holds from 2nd defendant, a zemindar, under the 
sannad, Ex. A, and has assigned an interest in his holding to 
ist defendant the appellant, under Ex. V. In 1912 the Re- 
venue Officer engaged in the preparation of a record of rights 
for 2nd defendant’s estate under Chapter XI, Madras Estates 


Land Act (1 of 1908), entered ist defendant as occupancy 


ryot in respect of the holding instead of plaintiff. The question 
is whether he did so correctly. The answer to this question de- 
pends on (1) whether Ex. V is a mortgage with possession or a 
lease., (2) whether in the latter alternative 1st defendant is a 
ryot, as the term is defined in S. 3 Clause (15), Estates Land 
Act, and (3) whether the inam is pre-settlement and therefore 
an estate and plaintiff a land holder under S. 3 Clauses (2) and 


(5). 


Ex. V dated 20.113, 1s described as a Thirmanam 
document and provided that in accordance with a prior agree- 
ment, Ex. H, the property, which had been placed in 1st defen- 
dant’s possession in 1910-11, should remain in it until the end 
of the year 1917-18 in consideration of a cash payment of 
Rs. 160 at the date of Ex. H and other subsequent payments 
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on plaintiff's behalf, in all, Rs. 1280, that 1st defendant should 
“pay all dues other than extra taxes, which might be levied 
hereafter, ° and should at the end of the term “ surrender 
without any separate relinquishment.”” These, the essential, 
provisions of Ex. V, are prima facie in accordance with the de- 
finition of a lease in S. 105 of the Transfer of Property Act, 
the payments referred to being the price paid or premium. 
Plaintiff however argues that those payments must not be so 
regarded, because they were advances, for which either the 
property, the possession of which was transferred or the right 
to that possession was the security ; and that is alleged with re- 
ference to the description of the document and the suggestion 
that advances prior to its execution were in question. 


This argument is unsustainable. For, although etymolo- 
gically a Thirmanam document may mean one executed in dis- 
charge, the term Thirmanam, as my learned brother with his 
extensive knowledge of the Telugu districts agrees, has ac- 
quired a wider meaning, as importing merely a settlement ; 
and it may be observed, although no details are in evidence,that, 
as Ex. H, shows, the previous enjoyment of the property was 
under a document similarly described. There is no evidence 
of any advances prior to those enumerated in Ex. V and it was 
never alleged in the lower Courts that there were any. Those 
in Ex. V and the cash payment of Rs. 160 were made, after 
and when the agreement, Ex. H, was executed, and the former 
after possession had been given ; and they cannot be regarded 
as prior debts, which the transfer was intended to secure. 
There is no power of sale and no provision for accounting. 
Transfers, such as this, for a premium without a periodical 
rent, are no doubt unusual in this Presidency. But, under the 
description of Zuripeshgee transactions, they appear to be well 
known in North India and are probably what the portions of 
the Transfer of Property Act definition, relating to price paid 
and to premium, was meant to apply to. That the distinction 
hetween transactions of that kind, which are leases, and those 
which are mortgages will be difficult is illustrated by the state- 
ment in Macpherson’s Law of Mortgages, 5th Edn. p. 8, 
adopted in the judgments in Basant Lal v. Tapeshri Rat (1), 
that the mortgage character is established, “only when there 
is a power of redemption reserved to the lessor either express- 
ly or impliedly, so that it distinctly appears that the parties 


1. (1881) I. L, R. 3 All x. g 
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themselves intended the transaction to be of the nature of a 
mortgage.” Plaintiff relies on the fact that, although no such 
power was reserved in the documents in Bengal Indigo v. 
Roghobur Das (2), the transfers there were regarded by the 
Privy Council as being “ not mere contracts for the cultivation 
of the land, but intended also to constitute and as having consti- 
tuted a real and valid security to the tenant for the principal 
sums which he had advanced and the interest thereon. The 
tenants’ possession under those transfers was, in part at least. 
not that of cultivators only, but that of creditors operating re- 
payment of the debt due to them by means of their security. ” 
But the documents there construed contained what Ex. V here 
does not, stipulations for interest on the principal sums paid by 
the transferees, consistently with those sums being loans ; there 
was, as the judgment of the High Court shows, “ provision 
about the satisfaction of the money lent ;’’ and in fact, what- 
ever the exact intention, with which these references to security 
were made, the conclusion against the transferees was not bas- 
ed on the mortgage character of their transfers, but on a section 
of the Bengal Tenancy Act independently of it. In a later 
case, Nidha Sah v. Murli Dhar (3), in which, although the 
document was described as a mortgage and was given for prior 
advances, its provisions resembled those of Ex. V more closely, 
the Privy Council held that there was no mortgage, but “ sim- 
ply a grant of land for a fixed term free of rent in consideration 
of a sum made up of past and present advances.” In accord- 
ance with this decision and with section 105 of the Transfer of 
Property Act, the application of which there is here nothing to 
exclude, the finding must be that Ex. V is a lease. 


The question is next whether 1st defendant is a “ ryot”’ 
within the meaning of S. 3 (x5), Estates land Act ; and, as 
the contention that he holds as mortgagee, not for the purpose 
of agriculture, has been disallowed, we have to decide first 
whether the payments, in consideration of which Ex. V was 
given, were “ rent” within the meaning of S. 3 (11). The 
objection taken to their being so is that these provisions refer 
to rent as “ payable ” and to the ryot as holding “ on condition 
of paying, ” the implication being, it is alleged, that the only 
payments contemplated are those to be made in future after the 
beginning of and in the course of the relation between ryot and 
landholder. No authority has been adduced in support of this 
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construction and it is neither reasonable nor convenient. For Koppi Reddi 
it entails, even in the ordinary cases, in which rent is payable  Nokavva 
periodically that, if it has been paid on the due date, nothing Mandalekka 
more being payable for the remainder of the year, the relation Pema>”4 
of royt and landholder will be suspended until more rent falls Oldfield, J. 
due. The preferable construction and that, by which such 
anomaly can be avoided, is that ‘‘ payable ” means “ payable ac- 
cording to the terms of the contract between the parties to it” 
“and that S. 3 Clause (11) and (15) are applicable, whatever 
the stage or stages at which those terms, so far as they relate 
to payment for the use of the land, have to be or have been 
fulfilled. 
The remaining matter in dispute in connection with the 
application of S. 3 (15) is whether plaintifs inam is an estate 
within the meaning of S. 3 (2) and plaintiff is a landholder un- 
der S. 3 (5) of the Estates Land Act. This, it is not disputed 
in this Court, depends on whether the inam was created before 
or after the permanent settlement in 1802. The grant, as 
Exs. A and B show, was in 1800 ; and as I agree with my 
learned brother’s treatment of this part of the case, I need say 
only that no other year is suggested as that, in which the grant 
was really made, and that, in the absence of any such special 
considerations as those arising from the terms of the grant or 
Zamindar’s sannad in Secretary of State v. Rajah of Venkata- 
giri (4), there is no reason for refusing effect to S. 4, Regula- 
tion XXV of 1802, and in view of its unqualified terms no re- 
levancy in the enquiry whether the inam was in fact included in 
the assets of the Zamindari, on which the peishkush was fixed 
with regard to the Circuit Committee’s accounts prepared be- 
fore 1786. 
As the inam is not an estate and 1st defendant is therefore 
not a ryot, the second appeal fails and is dismissed with costs 
on that ground. 
Ramesam, J. :__The respondent, plaintiff, an inamdar  Ramesam, J. 
within the ambit of the Pittapur estate, sues for declaration 
that the rst defendant is not an occupancy tenant of his inam. 
The Zamindari of Pittapur was constituted a zamindari by a 
sanad issued in 1802 under the Regulation XXV of 1802 (See , 
Sri Raja Rao Venkata Surya Mahipati Rama Krishna Rao . 
Bahadur v. The Court of Wards (5). The grant of the suit 
inam to the plaintiff’s ancestors was made by the then Zamindar 


4. (1921) L L R 44 M. 864 :41 M. L J. 624. 
g. (1899) I. L. R. 22 M. 383 :9 M. L J. Sup. 1. 
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of Pittapur under a sannad (Ex. A.) anda chekuna- 
ma (Ex. B) dated 22 6.1800. It was*made free of kat- 
tubadi and therefore purported to be sarvadumbala or absolute. 


The first question that arises for decision is whether the 
Estates Land Act applies to the inam. If the Inam is part of 
the Pittapur estate, the Act applies to the Inam (Brahmayya v. 
Achraju (6) ) apart from the question whether the 1st defen- 
dant is a ryot. The Courts below are of the opinion that the 
land was part of the Pittapur estate and on the question whe- 
ther the 1st defendant is a ryot, they differed. 

On the facts found, I am of opinion that the land is not 
a part of the Pittapur estate but a presettlement Inam excluded 
from the assets of that Zamindari. The question turns upon 
S. 4 of Regulaton XXV of 1802. That section excludes from 
the scope of the permanent settlement ‘lakhiraj lands (or 
lands exempt from the payment of public revenue) and all 
other lands paying only favourable quit rents.” In respect of 
these, the Government “ reserved to itself the entire exercise 
of discretion in continuing or abolishing ” them. Mr. A Krish- 
naswami [yer who appeared for the appellant, conceded that 
what was meant by the words in S. 4 above quoted is lands 
in respect of which the Zamindars purported to make grants 
either absolute or subject to a small kattubadi, though, later on, 
he addressed arguments somewhat inconsistent with this con- 
cession and contended that, where a grant, though purporting 
to be absolute, was not binding on the Government, the land 
was not excluded from the assets of the Zamindari. 

If a grant, whether absolute or subject to a small Kattu- 
badi, was made under circumstances binding on the Govern- 
ment, there was an end of the matter and there was no meaning 
in the Government reserving to itself the entire exercise of dis- 
cretion in continuing or abolishing it. It was because almost 
all such grants were not binding on Government that they re- 
served to themselves the exercise of discretion in continuing or 
abolishing them. This is clear from the preamble to Regula- 
tion XX XI of 1802 which was relied on by the appellant but 
which on close examination, is really against him. The pre- 
amble to that Regulation shows that it was meant to deal with 
lands “alienated by the unauthorised encroachments of the 
present possessors, by the clandestine coflusion of local officers, 
or by other fraudulent means.’ The preamble then proceeds 


6 (1922) LL. R 45 M, 716 : 43 M. L. J. 229 (F. B.) 
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to say “ whereas the permanent settlement of the land tax has 
been made exclusive of alienated lands of every description.” 
There can be no better statement of the objects and reasons of 
the Regulation X XV than this, by the legislature which enacted 
both the Regulations in the same year. Remembering that 
lands granted on condition of paying rent or heavy kattubadi 
cannot be regarded as alienated at all, it is clear that all alie- 
nated lands were intended to be excluded from the scope of the 
settlement. Such lands would consist of 

(1) lands granted on condition of rendering public ser- 
vice__hereditary village service inams; (2) Saravadumbala 
Inams ; (3) Inam granted on favourable quit rent. 


The first class was dealt with by Regulation XXIX of 
1802 and VI of 1831 and now by Madras 
Acts 110f 1894 and 111 of 1895. A portion 
of the second class were recognised by Regulation 
XXXI of 1802 i. e., those granted prior to 1768 ; but their 
enfranchisement was effected in the Inam Settlement of 1860. 
The rest of the lands in the second class as well as those in the 
third class were both recognised and enfranchised in the Inam 
Settlement of 1860. It is because these were all excluded from 
the scope of the settlement that karnams were required to 
keep lists of them with the purposes for which they were grant- 
ed. Vide S. 11 of Regulation XXIX of 1802 the second 
clause of it dealing with the first class above mentioned, the 
third clause dealing with the second class above mentioned and 
the 8th and roth clauses dealing with the third above mentioned 
among others. The decision in Suryanarayana v. Patanna (7) 
did not lay down that only Inams prior to 1768 could be re- 
copnised as Inams and that all Inams granted after 1768 
though before 1802 should be regarded as included in the as- 
sets of a Zamindari. The Judicial Committee referred to 
Regulation XX XI of 1802 merely for the purpose of narrat- 
ing the facts which finally led to the preparation of Oakes’ Re- 
gister in which the subject of the grant was described and their 
Lordships held that grant of the village meant grant of the 
soil in addition to the revenue. This is also clear from Secre- 
tary of State v. Rajah of Venkatagiri (4) where their Lord- 
ships describe Regulation XX XI of 1802 as one referring en- 
tirely to procedure. The main argument of the appellant 

7 (1918) 1. L. R. 41 M 1012:36 M LJ 585 (P. CO), 
4. (1921) I. L. R. 44 864, 882 341M. L. J. 624. 
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that, as the accounts on which the peishcush was fixed were 
those of the Circuit Committee appointed*in 1784, all grants 
after that date were intended not to be recognised shows the 
fallacy of the argument based on the Regulation XXXI of 
1802, for, if the latter argument is correct, what becomes of 
lands granted between 1768 and 1784 ?. 

As to the use of the Circuit Committee accounts, they 
were the accounts nearest in date, available to the State for the 
purpose of settlement. If the lands alienated after the ac? 
counts of the Circuit Committee were prepared, were intend- 
ed not to be excluded from the settlement, the Regulation would 
have expressly provided for it. Both the Regulation and the 
sannads issued under it, as they stand, speak from their dates 
(1802) and all grants prior to 1802 were prima facie excluded 
from the permanent settlement. 

Some reference was made by the appellant to Raja Venka- 
tarangayya v. Appalarazu (8). That case related to an 
inam granted on condition of rendering private service to the 
Nuzwid Zamindar. The lands in the Nuzwid held on con- 
dition of rendering private service to the Zamindar were all 
dealt with by Mr. Taylor as the Inam Commissioner and held 
to be included in the assets of the Zamindari (See Sri Raja 
Sobhanadri Appa Rao Bahadur v. Sri Rajah Venkata Nara- 
simha Appa Rao Bahadur (9). It is true that the statement 
that they were resumtable was not acted upon by the Courts 
Sri Raja Sobhana*ri Appa Rao Bahadur v. Sri Raja Venka 
Narasimha Appa Rao Bahadur (9) afirmed 
by Venkata Narasimha Appa Rao Bahadur v. 
Sobhanadri Appa Rao Bahadur (10), but whether resumable 
or irresumable, that they were included in the assets of the 
zamindari follows from the dictum of Sir Barnes Peacock in 
Raja Nilmoney Singh v. Government (11) approved in Raja 
Nilmoni Singh v. Bakranath Singh (12). It is on these princi- 
ples that the decision in Raja Venkatarangayya v. Appalara- 
zu (8) rests. Obviously the land was not 
lakhiraj. I am not able to agree with the 
other reason given in it for holding that the land was not lakht- 
raj. The case in Secretary of State for India v. Kirtibas Bhu- 
pathi Harichandan Mahapatra (13) merely lays down a pre- 
sumption regarding lands within the ambit of a zamindari and 


8. - (1910) 20 M. L. J. 728, 731. 9. (1902) I. L. R. 26 M. 403 at 409. 
ro. (1905) L L. R. 29 M. 52 1r. (1866) 6 W. R 191. 
12. (1881) 9 I A 104 at rar, 13. ILR q2 C. 710 at 7273:28 M L J 457. 
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does not help the appellant__where the facts are definitely 
known and rebut the presumption. 

If the land was excluded from the assets of the zamindari, 
it cannot fall under S. 2 (3) (d) as it is not a whole village. 

It cannot be contended that, apart from the Estates Land 
Act the defendant has any occupancy rights. Starting with 
the position that there is no presumption in favour of the [nam- 
dar (Sivaprakasa Pandara Sannadhi v. Veerama Reddi (14) ) 
gr against him [Suryanarayana v. Patanna (7)], it is 
impossible that the defendant in this case who was let into 
the land under Ex. V., on condition that he should give up the 
land at the end of the term[See Suryanarayanav.Patanna (7) ] 
can have any occupancy rights, whatever the original grant 
might be. When the last tenant surrendered the land in 1908, 
the land came to the possession of the plaintiff who had both 
varams at his disposal and then, the defendant entered on con- 
dition of giving up the land at the end of nine years which is 
a very important condition in all cases not governed by the 
Estates Land Act. Suryanarayana v. Pattanna (7) 
and Venkata Sastrulu v. Seetharamudu (15). The casein 
Sivaprakasa Pandara Sannadhi v. Veerama Reddi (14) was a 
case where the tenants have been holding the land continuously 
[or over 75 years at unvarying rents, were mortgaging and sell- 
ing their holdings, and partitioning them among themselves, 
and where there were no muchilikas by tenants stipulating that 
the land should be surrendered at the end of a particular term, 
the only muchilikas purporting to contain such terms being 
found to be forgeries and the tenants obtained compensation 
trom Government when the holdings were acquired. 

I therefore hold that the plaintiff is entitled to the decla- 
ration prayed for. In this view it is unnecessary to discuss the 
other questions arising in the case. 

But I may add that I agree with my learned brother's con- 
struction of Ex. V. In my opinion Ex. V evidences a loan and 
a lease. In the sense that a simple method of recovering the 
loan was also provided by it, it may be said that Ex. V also 
furnishes some security to the creditor (lessee). But there 
is no security either in the sense that Ex. V amounts to a simple 
mortgage on which a suit for sale can be maintained or in the 
sense that Ex. V amounts, to a usufructuary mortgage. Any- 

14 (1922) I. L R 45 M. 586:43 M. L. J. 640 (P. C.) 


15. (1919) IL L. R 43 M. 166: 37 M. L. J. 4a 
” (1918) L L R 41 1012 :36 M. L. J. 585 (P. C) 
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how there was certainly a lease. Probably their Lordships 
were using the word “ Security” in this seme in Bengal Indigo 
Company v. Raghobur Das (2) the decision in which ulti- 
mately turned on a special definition of “ ryot” in the Bengal 
Tenancy Act. 

I agree that the second appeal should be dismissed with 
costs. 

A. S. V. ~ Second Appeal dismissed. 


IN THE HicH COURT oF JUDICATURE AT MADRAS. 


PRESENT :— MR. Justice Coutrs TROTTER AND MR. 
Justice RAMESAM. 


M. Runganayaki Ammal ... Appellant* in the O. S. Ap- 
peal and Petitioner in the Peti- 
tion. (Defendant). 


v. 

Virupakshee Rao Naidu minor by 
guardian M. Rukmani Ammal & others ... Respondents 
(Plaintiffs). 
guardian M. Rukmani Ammal & others. tifs.) 


Registration Act—S. 17 (1) (6)—Declare—Document declaring right to 
immoveable property—Meaning—Deed containing statement that A’s house ts 
As house—Registration—Necessity— Admissibility in evidence though unregts- 
tered—Effect of Geed—Not conclusive of rights of parties, but only evidentiary, 

A claim by a grandson against his grandmother in regard to a house was 
resisted by the latter on the strength, inter alia, of a deed of compromise, in 
which there was a statement that the suit house belonging to the grandmother, 
and another house, not in suit, which were in the possession and enjoyment of 
the grandmother from the date of purchase, should be enjoyed by her with 
power to make gift and sell away. | 

Held that the deed did not “declare” a right to immoveable property within 


the meaning of S. 17 (1) (b) of the Registration Act, and was not compulsorily 
registrable under that section. 


Held further that the deed was not a conclusive document on which the 
Court could declare the rights of the parties with regard to the immoveable pro 
perties affected by it, but was only part of the case of the grandmother, the deed 
being admissible in evidence either aa a contract to acknowledge an existing 
title or perhaps as evidence in the nature of an admission. 

The word “declare” in S. 17 (1) (&) of the Registration Act implies a 
declaration of will, not a mere statement of fact. 

The deed of compromise does in one sense “declare” a right: that is, ‘the 
existence of the right is directly or indirectly stated by the deed, but it is not 


*O S. Appeal No. 107 of 1920, (C. M. P. No. 659 of 1922). 11—1—-19a3. 
r. (71896) L L. R. 24 C. 272 
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the expression or declaration of will by which the right is constituted, which is 
what is required by S. 17 (1) (8). 

On appeal from the Judgment dated the 8th day of Octo- 
ber 1920 of the Honourable Mr. Justice Phillips passed in the 
exercise of the Ordinary Original Civil Jurisdiction of the High 
Court in C. S. No. 431 of 1919. 


Petition to call for and admit in evidence the agreement 
and the income tax return in the suit. 
e A. Krishnaswami Aiyar and K. Venkatavaradachariar for 
appellant. 

V. Radhakrishnayya for respondents. 

The Judgment of the Court was delivered by 

Coutts Trotter, J. :— The learned Judge inthis case, 
which is a claim by a grandson against his grandmother, was 
asked to take into consideration a document which purports to 
be a deed of compromise dated the 28th December 1918. In 
that document there is a statement that house No. 27 in Tatha 
Muthiyappan Street belonging to the said Ranganayakamma, 
that is the grandmother, and another house, with which nobody 
in this case is concerned, which are in possession and enjoyment 
ot said Ranganayakamma from the date of purchase, shall be 
enjoyed by the said Ranganayakamma with power to make gift 
and sell away. The learned Vakils have argued this case with 
great preciseness and Mr. Krishnaswami Aiyar for the appel- 
lant does not ask us to say that there is any magic about this 
document because it is in the nature of a nominal settlement 
which would excuse it from registration. It has been held by 
the learned trial Judge on the argument of the respondent that 
it does require registration and to test that, I must look at the 
section of the Registration Act which is material, and that is 
5.17. ByS.17 (1) (b) among documents which require re. 
gistration are non-testamentary instruments which purport or 
operate to create, declare, assign, limit or extinguish, whether 
in present or in future, any right, title or interest, whether vest- 
ed or contingent, of the value or Rs. 100 and upwards, to or in 
immoveable property. Now it is said that this part of this 
document is a declaration of a right in immoveable property and 
that therefore by virtue of S. 49 the document would create no 
rights in the property in question. It is said on the other 
side that this is not a document which purports to create or 
modify in any way anybody’s title to immoveable property. It 
is simply a statement of fact, as I said in the course of the 
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argument, that Johnson’s house is Johnson’s house. To my 
mind this matter cannot be put better than in the words of 
West J. in the case of Sakharam Krishnaji v. Madan Krish- 
naji (1), where the learned Judge says thus: “ Here how- 
ever the document is not itself one which declares a right in im- 
moveable property, in the sense probably intended by S. 17. 
There “ declare” is placed along with ‘create,’ ‘assign’ or 
‘ extinguish’ a ‘ right, title or interest’ and these words imply 
a definite change of legal relation to the property by an expres* 
sion of will embodied in the document referred to. I think 
this is equally the case with the word ‘declare.’ It implies a 
declaration of will, not a mere statement of fact, and thus a 
deed of partition, which causes a change of legal relation to the 
property divided amongst all the parties to it, is a declaration 
in the intended sense ; but a letter containing an admission, 


direct or inferential, that a partition once took place, does not 
‘declare’ a right within the meaning of the section. It does 
in one sense ‘declare’ a right : that is, the existence of the 
right is directly or indirectly stated by the writing, but it 1s not 
the expression or declaration of will by which the right is con- 
stituted.” I wish to associate myself with all that the learned 
Judge says on the point. It does not appear to me that any of 
the later decisions, whether of the Privy Council or of the other 
High Courts in India, have in any way modified it, and indeed 
in one case in which in its initial stage I was concerned, the case 
of Varada Pillai v. Jeevaratnammal (2), it appears to me that 
the judgment of the Board entirely recognises and proceeds on 
the principle laid down in the Bombay case by West J. Now 
it is said by Mr. Krishnaswami Iyer that the document is con- 
clusive of the rights of the parties, if not as to moveable pro- 
perty, certainly as to immoveable property, and he relies mainly 
on the decision in Khunni Lal v. Gobind Krishna Narain (3). 
The passage he relies on is a sentence which runs as follows : 
“In the present case, Khairati Lal acquired no right from the 
daughters of Daulat for ' the compromise’ to use their Lord- 
ship’s language in Rani Mewa Kuwar v. Rani Hulas Kuw- 
war, (4) is based on the assumption that there was an antece- 
dent title of some kind in the parties and the agreement ac- 
knowledges and defines what that title is. ” ‘Turning to Rani 
Mewa Kuwar v. Rani Hulas Kywar (4), I find 


1. (1881) ILR 5 B. 232, 2 (1919) I L R 43 M 2344:38 MLJ 313 (P. C.). 
3. (1911) ILR33 A 356:21 M L J 645 (P. C.) (1874) L R11 A157 (166) 
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their Lordships say at page 166 after the sentence quoted in 
Khutni Lal v. Gobind Krishna Narain (3), “ the claim does 
not rest.on contract only but upon a title to the land acknow- 
ledged and defined by that contract which is part only of the 
evidence of the appellant to prove her title 
and not all her case.” That seems to me 
to allow that the document is admissible in evidence either as a 
contract to acknowledge an existing title or perhaps as evidence 
fn the nature of an admission. At any rate, in my opinion, 
it is only part of the case of the appellant and is not a conclu- 
sive document on which we can declare rights with regard to 
immoveable property. 

With regard to immoveable property in the suit, no doubt 
the registration objection would not apply, but I gather from 
the learned Judge’s judgment that besides the plea of want of 
registration, it was alleged that the document was executed by 
the next friend in consequence of a misrepresentation made to 
her and of her negligence. That being so I think we must 


send the case back for re-hearing, although the learned Judge ; 


has dealt with most of the other evidence. We think that for 
this Court satisfactorily to deal with the matter, we ought to 
have the opinion of the learned Judge on the force of the evi- 
dence as a whole and it may be that, considered in the light of 
the document which we have now held admissible, his former 
opinion as to the rest of the evidence would perhaps require 
modification and we think that this is a process which ought to 
be gone through by the Court of first instance. 


We therefore remand the case for re-hearing. The ap- 
pelant will have his costs of this appeal and the costs incurred 
in the Court below will be in the discretion of the trial Judge. 


The case having been posted to be spoken to this day the 
Court delivered the following 


JupGmMent — The re-hearing will be confined to items 3, 
ç and 6 of Schedule I and Schedule II. As regards the other 
items in the plaint schedule, the decree of the Original Side will 


be confirmed. 


The parties will pay and receive proportionate costs. 
A. S. V. Case remande4, 


eT eee tani ee 
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In THE HicH COURT OF JUDICATURE AT MADRAS. 
PRESENT MR. Justice AYLING * AND MR. JUSTICE 
ODGERS. 


Maddu Venkayya ... Petitioner* in M. C. No. 6 of 1918 
on the füle of the Court of the 
Sub Divisional Magistrate of 


Narasapatam. 
Vv. | | 
Maddu Paidamma alis Kamireddi ... Counter Petitioners 
Paidamma and another in do. 


Criminal Procedure Code —S. 488—Maintenance order—Civil Court decree 
negativing existence of relationship the basis of —-Remedy of party aggrieved by 
Order—A pplication to Criminal Court to abstain from giving further effect to 


order— Reconstruction of the order . 


Where the relationship on which an order of maintenance under S. 488 

Cr. P. C. is based has been declared by the final decree of a competent Civil 
Court not to exist, it is open to the person adversely affected thereby to ask the 
Magistrate to abstain from giving any further effect to the order of maintenance. 
There is no provision in the Code for a reconsideration of an order of mainte- 
nance, 

Case referred for the orders of the High Court, under 
S. 438 of the Criminal Procedure Code, by the District Magis- 
trate Vizagapatam in R. C. No. 4052| 22-C-2, dated 6th 
November 1922. 

P. R. Srinivasa Atyangar for the Petitioners. 

V. L. Ethiraj for the Public Prosecutor on Bene of the 
Crown. Ca ee 

The Judgment of the Court was delivered by 7 

- Ayling, J. ~The petitioner in this case was directed by 
the Sub-Divisional Magistrate of Narasapatam under S. 488 
of the Criminal Procedure Code to pay maintenance at the 
rate of Rs. 3 a month for his illegitimate child. He subse- 
quently brought a suit in the District Munsif’s Court of 
Yellamanchilli and succeeded in securing final decision 
on appeal to the Subordinate Judge of Vizagapatam to the 
effect that the child was not his. On this he applied to the 
Sub Divisional Magistrate drawing his attention to the dect- 
sion of the Subordinate Judge and making the following pray- 
er : “ Your petitioner, therefore, prays your honourabls 
Court to abstain from giving further eflect to the order dated 
21st May 1918, the order awarding maintenance, in view of 


*Crl. R. C, No, 91 of 1923 (Case ref No, 16 of 1923) jath March 1923. 
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the decree and judgment of the Additional Subordinate Judge 
declaring that the second counter petitioner was not born to 
the petitioner and that the petitioner is not bound to maintain 
her.” This petition has been returned with the following en- 
dorsement: “The petitioner is free to seek whatever reme- 
dy he likes against the order of this Court which cannot be re- 
considered.” The order of the Sub Divisional Magistrate 
is obviously based on a misconception. There is no question 
ðf reconsidering the order of maintenance for which no pro- 
vision is made in the Code, but, where the relationship on 
which the maintenance order is based has been declared by the 
final decree of a competent Civil Court not to exist, it is open 
to the person adversely affected thereby to ask the Magistrate 
to abstain from giving any further effect to his order of main- 
tenance. This has been laid down in Mahomed Abid Ali 
Kumar Kadar v. Lubdan Sahiba (1) and itis in accordance 
with the view of the law taken by a Bench of this Court in 
Illath Narayana Moosad v. Kathil I‘ticherry Amma (2), al- 
though in that case the learned Judges were dealing with a 
maintenance order passed after the decision of the Civil Court. 

The order of the Sub Divisional Magistrate is therefore 
set aside and he is directed to restore the petition to file and 
dispose of it in the light of the above remarks. 


A.S. V. POER Order set aside. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :-— MR. JUSTICE OLDFIELD AND MR. JUSTICE 
VEKATASUBBA RAO. 


Dronadula Sriramulu TE Petitioner* (5th respondent 
19th creditor). 


P. 


Ponakavira Reddi ... Respondent (Appellant-sth creditor). 


Provincial Insolvency Act (III of 1907) Ss. 36 and 37—Fraudulent transfer 
—Sham transaction—Power of insolvency Court to annul—Provincial Insolvency 
Act {( F of 1920) S. 4. 

Ss. 36 and 37 of the Provincial Insolvency Act (TII of 1907) are only rules 
of evidence or special rules of substantive law applicable to particular kinds of 
transfer by the insolvent and apart from the provisions of these sections the 
Court has power to enquire into the real existence of an alleged secured debt in 
favour of a particular scheduled creditor of the insolvent. In cases not falling 
within Ss. 36 and 37 of the Provincial Insolvency Act, the mere fact that a trans- 


*C, R. P. No, 697 of 1921. Dated 21st February, 1923. 
1, (1886) I. L. R. 14 C., 276, 3. (1917) 33 M. L. J. 449. 
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fer by way of mortgage is found to be voluntary, does not entitle the Insolvency 
Court to set it aside. . 


Per Venkatasubba Row J. :—The preponderance of authority is in favour of 
holding that under Act III of 1907, the Court in the exercise of its insolvency 
Jurisdiction cannot decide questions relating to adverse claims by or against third 


parties, 
Cases reviewed. 

Petition under S. 46 cl. 1 of Act III of 1907 and S. 75 of 
Act V of 1920, praying the High Court to revise the order of 
the District Court of Nellore dated 14th January 1921 in €. 
M. A. Suit No. 20 of 1919, preferred against the order of the 
Court of the District Munsif of Kavali dated 15th September 
1919 in Insolvency Petition No. 5 of 1917. 

M. Patanjali Sastri for petitioner. 

K. Rajah Aiyar for respondent. 

The Court delivered the following 

JUDGMENTS :—Oldfield, J. :__In concurring in the order 
which my learned brother proposes, I do not desire to follow 
him further than is necessary to support his conclusion. 

The decision under appeal is in terms that the District 
Munsif erred in removing the name of the sth creditor, here 
respondent, from the list of creditors ; and we have to con- 
sider whether he had power to do this and if so, whether we 
can accept the order made in the exercise of that power. By 
an irregular and confused course of procedure and pleading, 
to which my learned brother has referred, that order involved 
the conclusion, not only that çth creditors debt was 
not proveable in the insolvency, but also that the mortgage se- 
curing it was invalid. The objection thus allowed was taken 
as follows in a counter-petition of 1st creditor :_‘‘ The mort- 
gage for Rs. 500 said to have been executed by petitioner (the 
insolvent) and his father in favour of 5th creditor was created 
for the benefit of the insolvent and with the intention of evading 
payment of the debts due to rst creditor and others and nomi- 
nally, but is not a true debt. Nothing is payable to the sth 
creditor. ” 

This, it is contended, means only that Ex. A. the 
mortgage, offends against S. 53, Transfer of Property Act, 
and that, as it does not come within S. 35 or 36 of Act III of 
1907, which is applicable to this insolvency, there could be no 
adjudication on its validity by the District Munsif in insolvency 
or otherwise than in a separate suit, because, shortly, the insoi- 
vency Court cannot adjudicate on claims by or against third 
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parties. The question thus raised is of some difficulty in con- 
nection with Act III*of 1907 owing to the absence therefrom of 
anything corresponding with S. 4 of the present Act V of 1920 
or S. 105 of the English Act or the corresponding provisions 
of previous statutes. 


This contention, it is urged, can be met by reading the 
objection to Ex. A as being that there was no debt and no trans- 
fer at all, but only a pretence, which could be disregarded and 
not that there was a transfer, which offended against 9. 53, 
Transfer of Property Act, and had to be set aside ; and if the 
question were of property to be reduced to the possession 
of the Receiver on behalf of the creditors, I should be pre- 
pared to adhere to my opinion expressed in The oficial Re- 
ceiver Tinnevelly v. Sankaralinga Mudaliar (1), and hold that, 
so far as the objection to Ex. A was of the former description 
and the question was of discovery within the purview of S. 18 
(1) and (3), the insolvency Court was competent to decide it. 
But in fact, Ex. A being a simple mortgage, there is no question 
of possession, and there is the further difficulty that the langu- 
age already quoted from the ist creditor’s counter-petition is 
elastic enough to express objections of both the descriptions 
above referred to. 


It is a better argument and one, which, I agree, must pre- 
vail, that the question is of a claim, not by or against a third 
party or stranger to the proceedings, but by a creditor, a neces- 
sary party to them, which can be made and which the respondent 
in the present case has chosen to make in the insolvency and with 
which the Court under S. 24 must deal after hearing other cre- 
ditors’ objections; and, as there is no restriction there or else- 
where on the grounds, on which objections may be made, the 
Court must adjudicate on them, whether they are that the trans- 
action relied on resulted in no debt or that resulting in a debt, 
it should be annulled. This of course involves that a secured 
creditor is before the Court primarily to obtain inclusion of his 
debt in the schedule and only secondarily because the receiver 
on behalf of the creditors is concerned to claim the interest in 
the insolvent’s property, constituting the security, for their 
benefit. But the reply attempted is that, if the objection to the 
decision of the insolvency Court binding a secured creditor can 
be met in this manner, it ‘thas still to be shown how that Court 
is empowered to reach a decision at all as to the validity of a 
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transfer like Ex. A in the present case, to which owing to its 
date Ss. 36 and 37 cannot be applied. e 


It can serve no useful purpose to repeat my learned bro- 
ther’s treatment of the English and Indian authorities on this 
question. For the English Courts were interpreting provi- 
sions in successive Acts, with which nothing in the Indian Law 
applicable to the present case corresponds ; and it is therefore 
inconclusive that in Ex parte Cohen : In re Sparke, (2), the 
power of the insolvency Court to adjudicate on a secured credi- 
tor’s transfer was sustained, that decision having (as I under- 
stand it) been in no degree discredited by the subsequent very 
generally expressed statement in Elis v. Silber, (3), to which 
my learned brother has referred to, of the principle to be fol- 
lowed. The Indian authorities also are indecisive, because 1t 
does not appear that any is based on comprehensive argument 
and some at least are consistent with the view that the insolven. 
cy Court has power to enquire into the validity of all transfers, 
the question having been only whether it had in the particular 
case exercised a proper discretion in doing so or refusing to do 
so. In these circumstances I can add nothing to my conclu- 
sionin The Official Receiver of Tinnevelly v. Sankaralinga 
Mudaliar (1) already referred to, except that there the gene- 
ral power of the Court was exerciseable under S. 18, whilst 
here it is under S. 24, and that accordingly the Court’s power 
to enquire into the validity of a secured debt exists independent- 
ly of Ss. 36 and 37, those Sections being, as they were there 
referred to, only rules of evidence or, as my learned brother 


puts it, special rules of substantive law applicable to particular 
kinds of transfer by the insolvent. 


Taking this view, I concur in setting aside the lower ap- 
pellate Court’s order and, as I agree with my learned brother’s 
criticisms on the District Munsif’s disposal, also in the remand 
he proposes. But I cannot part with the case without observing 
that much of the time taken over its disposal might have been 
saved, if the latter Court had made an attempt to appreciate 
and adhere to the proper course of insolvency procedure. It 
is unnecessary to refer again to the points noticed in my 
learned brother’s judgment : but I add that, although the pre- 
sent appellant, the 19th creditor, was, as we have ascertained, 
appointed receiver on 23-7~1918, he has never been impleaded 


2. (1871) 7 Ch. Ap, 20, 3. (1872) 2 Ch. Ap, 83. 1. (1920) ILR 44 M 524, 
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in these proceedings in that capacity and was allowed to take 
the very questionable course of selling the property, the subject 
of Ex. A whilst the validity of that document was still in dis- 
pute. It is fortunate that although according to the record 
what is described as a final dividend has been distributed, the 
proceeds of the sale have been retained in Court and are, we 
are told, sufficient to satisfy any claim which can be made un- 


der Ex. A. 


e Venkatasubba Rao, J. :—The District Munsif of Kavali 
in the exercise of his insolvency jurisdiction expunged the debt 
alleged to be due to Veera Reddi, the respondent before us, 
from the schedule of the insolvent’s creditors. 


About 4 years previous to the date of the adjudication the 
insolvent had executed a deed: of mortgage in favour of the 
respondent, and the order of the District Munsif was made on 
an objection raised by several of the other creditors to the vali- 
dity of the transaction evidenced by the said instrument. On 
appeal the District Judge held that the insolvency Court had 
no jurisdiction to set aside the deed of mortgage on the ground 
that S. 36 of the Provincial Insolvency Act III of 1907, has no 
application in the case of transfers beyond two years of the 
adjudication. One of the creditors has filed this Civil Revision 
Petition questioning the correctness of the order of the Dis- 
trict Judge. 

The arguments covered a wide ground, and the question 
that was raised was whether the insolvency Court has juris- 
diction under the Provincial Insolvency Act III of 1907 to 
adjudicate upon claims of third parties as against the insolvent 
or his estate represented by the receiver. 1 must state at once 
that, in my opinion, this question does not arise at all in the pre- 
sent case, and that the matter before us can be decided on a 
ground very different from the one stated. 

Ony the general question argued, there has been a great 
divergence of judicial opinion. In Narasimhaya v. Veeragha- 
valu (4), a purchaser from receiver who had been obstructed 
by a third party applied to the insolvency Court, and it was held 
that the Court had no jurisdiction to decide questions of title. 
Abdur Rahim, J. makes the following observations ‘‘ * * ** 
Tee eR kk *It would be going much too 
far to say that a Judge im insolvency in the mufussal has powers 
by a summary proceeding to decide questions of title with res- 
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Dronadula pect to property which is claimed by third persons.” In 
Sriramolu = Mf addipoli Peramma v. Gandarapu Krishnayya (5), the learn- 


Ponakavira cd Judges held that an order passed by the insolvency Court on 


Kedai the application of the purchaser from the official receiver di- 


am me 


Venkata- recting a third party to deliver possession of the property pur- 
S chased, to the applicant, was without jurisdiction. Bakewell, 


J. expressed the view that the power conferred by S. 18 (3) 
was not intended to provide for the determination of questions 
of title as between the insolvent and third parties ; whereas® 
Krishnan J., was of the opinion that the insolvency Court has 
jurisdiction in a proper proceeding instituted by the receiver to 
enquire into and decide on the merits of an adverse claim set 
up by a stranger. It must be observed however that the ob- 
servations of Krishnan J, were obtter. 

In The Official Receiver Tinnevelly v. Sankaralinga Mu- 
daliar (1), the question that arose was of a very different cha- 
racter. After the receiver had been appointed for the estate 
of an insolvent, the latter's properties were sold in auction by 
a District Munsif’s Court in execution of a decree for money 
passed by the latter Court prior to the order of adjudication. 
lt was held that the insolvency Court was competent on the ap- 
plication of the receiver to annul the sale and direct delivery of 
possession to the Receiver. The sale was held after the date 
of adjudication, but the receiver was not a party to the proceed. 
ings, and the ground of the decision seems to be that a dealing 
with the property which had vested in the receiver without 
notice to him was unauthorised and that under S. 18 (3) the 
Court was competent‘to direct delivery of possession of the 
property to the receiver on his application. 

On the general question of the power of the insolvency 
Court to decide claims of or against a third party, the judg- 
ments contain some observations and the dictum, especially of 
Seshagiri Alyar J, “ I am of opinion that S. 4 declares what has 
been the law all through, ” was strongly pressed apon us, buc 
the observations were not necessary for the determination of 
the question before the Court and the decision cannot be said 
to be authority either way. ; 

In Ramaswami Chettiar v. Ramaswami Iyengar (6) or 

. facts similar to those that existed in The official Receiver, Tin 
nevelly v. Sankaralinga Mudaliar (1) and Meddipoli Peram 
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that the Insolvency Court had jurisdiction to 
deal with claims of third parties, but it was a decision under 
the Provincial Insolvency Act of 1920. 

Turning to the case decided by the Calcutta High Court 
we have first Satya Kumar Mukherjee v. The Manager Benare! 
Bank Ltd., (7). 1 understand the effect of this decision to be 
that the question of title can be decided only in a regular suit 
and not in insolvency. I may however state that there is a pass- 
“age in the judgment which may lend support to the argument 
that the learned Judges did not decide that the Insolvency 
Court had no jurisdiction, but merely held that it had a discre- 
tion and that the proper exercise of the discretion would be to 
refer the parties toa regular suit. The passage to which | re- 
fer is this : “ If the question of title is seriously in dispute we 
state for the information of the Judge that we think he should 
direct the receiver to bring a suit to have the question deter- 
mined.” In Nilmoni Choudhury v. Durga Charan Chow- 
dhury (8), the transfer having been admitted not to be within 
two years of the adjudication, it was held that S. 18 (3) did 
not authorize the removal of a person whom the insolvent 
could not remove without the aid of legal proceedings. Again 
I must add that the observation in the judgment “if the veil 
is transparent the Court may order the delivery of the pro- 
perty to the receiver ” impairs the value of this decision and in 
this respect this case bears a strong resemblance to the case 
already referred to, Satya Kumar Mukherjee v. The Manager, 
Benares Bank, Ltd. (7). 

Joy Chandra Das v. Mahomed Amir (9) is more direct 
on the point. A creditor alleged that the insolvent’s wife was 
merely a benamidar for the insolvent, and the question was 
whether the insolvency Court had jurisdiction to summon the 
insolvent’s wife to examine her and direct her to transfer to 
the receiver the property which stood in her name if the pro 
perty was proved to belong to the insolvent. It was held that 
the insolvency Court had no power to adjudicate upon the title 


of the third party under the provisions of the Provincial Insol 
vency Act III of 1907. 


To the same effect was the decision of another Bench of 


the Calcutta High Court in Amina Khatun v. Nafar Chandra 
Pal Chowdhury (10).* 


amarakata, 
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Gaurab v. Nawab Mohammad Abdul Majid (11) is a de- 
cision of the Allahabad High Court but it ¢ontains only a non- 
commttal statement, and it cannot be regarded as an authority 
on the subject. 

Bansidhar v. Kharagjit (12) decided that the insolvency 
Court had jurisdiction to adjudicate upon claims against third 
parties. 


On a review of these decisions it seems to me that the 
preponderance of authority is in favour of holding that under 
Act III of 1907 the Court in the exercise of its insolvency juris- 
diction cannot decide questions relating to adverse claims by or 
against third parties. 

In my opinion, however, as I observed at the outset, the 
case before us can be decided with reference to altogether 
different considerations. S. 16 (5) of Act III of 1907 saves 
the rights of secured creditors, but the Court has in certain cir- 
cumstances to decide questions in relation to secured creditors 
inthe course of its administration of the insolvent’s property. 
S, 21 (c) is an instance in point. S. 24 deals with proof of 
debts, and S. 28 enumerates the debts which are provable in in- 
solvency. Secured debts are not excluded. S. 31 relates to 
proof of debts due to secured creditors. It will be seen from 
the sections to which I have adverted that secured creditor may 
tender proof of his debt subject to certain conditions and limi- 
tations. S. 26 empowers the Court when a debt has been im- 
properly entered in the schedule to expunge the debt in its en- 
tirety or reduce the amount of the debt. The power is ex 
pressed in general terms and no distinction is drawn between 
debts unsecured and debts secured. The Court has to prepare 
a schedule of creditors, which may be amended from time to 
time and this function cannot be properly or adequately per- 
formed unless the Court has equal power to deal with secured 
as well as unsecured debts. To a proceeding appropriate to 
this enquiry the parties are not a person subject to the insol- 
vency Court and a stranger. On the other hand, the secured 
creditor whose debt is attacked is as much subject to the juris- 
diction of the insolvency Court as any other creditor, the re 
ceiver or the insolvent. The authorities to which reference 
has been made deal with claims as between the insolvent’s esta- 
te and third parties, but the Respondent before us is not 
a third party. On the contrary, he alleges himself to be a 


rı. (1921) 64 T.-C. 523. 12. (1916) L L R. 37 AlL 65. 
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creditor and it is impossible to frame a proper schedule with- 
out determining thé existence of his debt and the extent of it. 


In Ellis v. Silber (3), the distinction I have indicated 
is clearly set forth in the following passage in the judgment of 
Lord Selbourne L. C. he passage is at 86.  “ That which 
is to be done in bankruptcy is the administration in bankruptcy. 
The debtor and the creditors, as the parties to the administra- 
fion in bankruptcy, are subject to that jurisdiction. The trus- 
tees or assignees, as the persons intrusted with that administra- 
tion, are subject to that jurisdiction. The assets which come 
to their hands and the mode of administering them are subject 
to that jurisdiction ; and there may be, and I believe are, some 
special classes of transactions which, under special clauses of 


the Acts of Parliament, may be specially dealt with as regards 
third parties. But the general proposition, that whenever the 
assignees or trustees in bankruptcy or the trustees under such 
deeds as these have a demand at law or in equity as against a 
stranger to the bankruptcy, then that demand is to be prosecut- 
ed in the Court of Bankruptcy, appears to me to be a proposi- 
tion entirely without the warrant of anything in the Acts of 
Parliament, and wholly unsupported by any trace or vestige 
whatever of authority. ” 


In this connection I may refer to Khushhali Ram v. Bhola 

Mal (13). It was held that when a creditor of the insolvent 
challenged the validity of a debt set up by another creditor, 
the judge was bound to enquire into the truth of the allegation 
in insolvency and the parties should not be referred to a regular 
suit. . The case would be exceedingly valuable as an authori- 
ty but for the fact that the mortgage deed which was question- 
ed was within two years of the adjudication and the decision 
could therefore be founded on the express terms of S. 36 of 
the Provincial Insolvency Act, but the observation at page 253 
“ Whether the application is to be regarded as one asking for 
the removal of the name of Bholar Mal from the schedule of 
creditors, or as one falling under the provisions of S. 36 of the 
Provincial Insolvency Act (III of 1907), the matter was one 
which required investigation ” and certain other similar obser- 
vations to the same effect at page 254 lend support to the view 
I am inclined to take. 
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I am therefore of the opinion that the insolvency Court 
had jurisdiction to record a finding as to the existence of thic 
debt alleged to be due to the Respondent. 


But then it is argued that Ss. 36 and 37 confer a limited 
jurisdiction upon the insolvency Courts and that to hold that 
the Court possesses the power in question will be inconsistent 
with the assumption involved in the said provisions. In my 
opinion, these two sections enact special rules of substantive 
Jaw to be followed by the Courts in the exercise of insolvenc¥ 
jurisdiction. The law enunciated in the said sections js not 
a part of the general law and is to be applied only in cases 
which come up before the tribunals exercising powers conferred 
by the Insolvency Act. A comparison of the terms of 5. 53 
of the Transfer of Property Act with the terms of S. 36 of 
the Provincial Insolvency, Act III of 1907, will make the point 
clear. A settlement made by a person whose solvency is be- 
yond question, but who, owing to unforeseen circumstances, 
becomes an insolvent within two years of the date of the settle- 
ment, cannot be set aside under the general law which is con- 
tained in S. 53 of the Transfer of Property Act. But it can 
be annulled under S. 36 of the Provincial Insolvency Act. I 
have said that Ss. 36 and 37 enact rules of substantive law for 
the insolvency Courts. Looking at the sections from a slightly 
different point of view, they may, in my opinion, be described 
as laying down rules of evidence. Wherever a voluntary 
transfer ora preference of a creditor on the one hand and 
adjudication of the transferor or the debtor on the other hand, 
are brought into contiguity, the law peremptorily requires a 
certain inference to be made, enquiry is altogether excluded and 
the inference will not be allowed to be displaced by any con- 
trary proof however strong. The insolvency Courts shall 
presume that the transfer was made or preference shown by 
the insolvent with the intent to defeat his creditors. The 
presumption to be - made is absolute or irrebuttable like the 
presumption contained in S. 112 of the Indian Evidence Act as 


to the paternity of a child whose parents had access to each 
other. 


In this view, Ss. 36 and 37 do not deal with the jurisdic- 
tion of the insolvency Courts, and if on a reference to other 
sections of the Act the Courts are found to possess certain 
powers, the jurisdiction is not affected by anything contained in 
the two sections: above referred to. 
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Here I must tjirn to the unfortunate course the proceed- 
-ings took before the District Munsif. The insolvency petition 
was presented by the debtor. His adjudication was opposed 
by several creditors and they filed what are described as coun- 
ter-petitions. Some of the creditors objected that the amount 
due to the respondent (secured creditor) was considerably 
less than what was alleged by the insolvent to be due to him. 
@thers took a different line and made an allegation which is 
very indistinct in character but which is practically tantamount 
to an attack on the genuineness of the mortgage transaction. 
Although one of the creditors had by then been appointed a re- 
ceiver, he in that capacity took no action to question the debt. 
The District Munsif however proceeded to enquire into the 
existence or otherwise of the debt upon the petition and the 
counter-petitions before him thus adopting a course which has 
been condemned in Appireddi v. Appireddi (14). In his 
judgment he states that the only point to be considered 
was whether the deed of mortgage was supported by considera. 
tion. He is alive to the fact that S. 36 had no application be 
cause the transfer was made about 4 years previous to the date 
of adjudication. Still having recorded a bare finding that the 
deed was not supported by consideration he directed that the 
name of the respondent should be deleted from the list of cre- 
ditors. This course was obviously wrong. The mere fa.t 
that a transfer is voluntary will not justify the insolvency Court 
in setting aside the transfer. The District Munsif has not 
found that the mortgage amounted to a fraudulent transfer un- 
der S. §3 of the Transfer of Property Act. He has not found 
that the transaction was fictitious or was a mere pretence and 
there was no intention to transfer; that isto say, that 
there was in effect no transfer at all, in other words, that the 
transferee was a mere benamidar for the transferor. 


It is argued before us that there is a distinction between a 
transfer intended to defeat creditors and “a sham transfer so 
intended, ” and reliance was placed on Swaminatha Aiyar v. 
Rukmani Ammal (15). I do not feel myself called upon to 
express my view of this ruling because in the present case it is 
immaterial whether the transfer is merely declared fictitious or 
an order is made annulling it. In either event the effect will 
be to refuse recognition to the debt evidenced by the transfer. 
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It was the duty of the District Munsif to have directed his at- 
tention to this aspect of the case and then only to have pronoun- 
ced upon the validity or otherwise of the transaction in question. 
While disagreeing with the District Judge in his view that the 
insolvency Court had no jurisdiction to deal with the question, 
I cannot however owing to the irregular and defective trial be- 
fore the District Munsif, restore the order of the latter. He 
must be directed to frame proper issues and after giving the 
parties an opportunity to let in evidence, adjudicate upon the 
question which has been raised. 

Costs will be costs in the cause and will be provided for 
in the order to be made by the District Munsif. 


A. V. V. Order set aside. 


In THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT :— MR. Justice OLDFIELD AND MR. JUSTICE 
RAMESAM. 


His Holiness Sri Sukratendra ... Petitioner* (Accused in 
Thirtha Swami of Kasi Mutt C. C. No. 66 of 1920 on 
the file of the Sub Divisional 
ist Class Magistrate of 

Mangalore Division). 


M.N. Prabhu ae Respondent (Complainant in do). 


Penal Code, S. 499 Exception 7—Defamation—Head of muti—Disciples—T em- 
porary interdict for alleged caste offence—Exparte order—Good faith—Rights of 
heads of Communities. 

The petitioner was the head of a mutt of which a section of the Gowd 
Saraswat Brahmins were disciples. On a formal report received from several 
members of the Community alleging that the complainant committed a caste 
offence in that he had interdined with some panchamas, the petitioner issued 
a temporary interdict against the complainant. ‘The interdict was issued exparte 
under an apprehension that the accused was about to take part in certain caste 
dinners which were then coming on and there was nothing to.show that 
the petitioner did not intend to follow up the temporary interdict by a final 
order after hearing the complainant. The petitioner was charged with and 
convicted of the offence of defamation by the Court below. Held that the case 
fell within Exception.7 to S. 499 Penal Code and that the petitioner was not guilty. 

Caste associations are autonomous, the powers vested in their constituted 
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heads being, subject to any custom, those necessary for the protection of the in- 
terests committed to thefr charge. The Court’s only duty is to see that those 
powers are exercised in accordance with the principles of natural Justice, that 
is, after the person to be affected by their exercise has been heard and his de- 
fence has received fair consideration. 


The Queen v. Sankara (1) Krishnaswamti vw, Virasami (2) Referred to. . 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of Session of South Kanara Division in Cri- 
minal Appeal No. 35 of 1921 preferred against the judgment 
of the Court of the Sub Divisional 1st Class Magistrate of 
Mangalore Division in C. C. No. 66 of 1920. 

Nugent Grant, K. 8S. Krishnaswami -diyangar and 
T. M. Kasthuri for the petitioner. 

The Advocate General, $. T. Srinivasagopalachariar, and 
A.S. Natarajan for the respondent. 

F. L. Ethiraj for the Public Prosecutor on behalf of the 
Crown. 

The Court delivered the following 

ORDERS :__Oldfield, J. :_I adopt the statement of facts 
in my learned brother’s judgment, which I have had the advan- 
tage of reading, but give my own reasons for concurring in his 
conclusions, because the questions raised are of importance and 
may arise with increasing frequency in the future. ‘They re- 
late to the conditions of membership in associations, castes and 
sects, which as regards their adult members at least are concen- 
sual, but which probably have no counterpart in the West, 
because the obligations of membership in them are on the one 
hand so loose, that they have never been formulated by statute 
or any written constitution and on the other so strict that their 
breach is visited, as in the case before us, with the severest pe- 
nalttes. With the advantage or stability of such social con- 
ditions lam not concerned. It is sufficient that the law, which 
regulates the internal rights of those subject to them has been 
laid down clearly in The Queen v. Sankara (1) and Krishta- 
swami v. Virasamt, (2) and it is not disputed, that these asso- 
clations are autonomous, the powers vested in their constituted 
heads being, subject to any special custom (none being relied 
on in the present case), those necessary for the protection of 
the interests committed to their charge. The Court’s only 
duty is to see that these powers are exercised in accordance with 
the principles of natural justice ; that is in the majority of 
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cases, after the person to be affected by their exercise has been 
heard and his defence has received fair consideration. 

There is no dispute before us that the accused, petitioner 
is the head of the religious community, to which complainant 
belongs ; or that he has authority to exclude from it perma 
rently or in appropriate cases until the offence against its cus- 
tomary law has been atoned for by penance ; or that Ex: F. 
the notice by which complainant’s exclusion pending the passing, 
of a further order was published, was prima facie defamatory. 
The only question before us is whether Ex. F was covered by 
Exception 7 to S. 499 J. P. C., because notwithstanding that 
complainant had not been heard, it was published in good faith, 
provisionally to meet the urgency of the case. It is alleged that 
it was not so published, because the circumstances did not re- 
quire a provisional order and because its provisional character 
was a pretence, the real intention being to exclude complainant 
permanently or for an indefinite period, without hearing him or 
passing a final order at all. 


The passing of a provisional order, such as Ex. F, with- 
out enquiry or hearing the person to be affected was, as the 
evidence shows, in accordance with precedent and can be justi- 
fied so far as it was essential to the effectual execution of ac- 
cused’s power and duty to protect the interest of the community 
in his charge by saving its members from the risk of contamina- 
tion from intercourse with one whose orthodoxy was in doubt. 
Even if immediate action had not been necessary on account of 
the communal feasts, which were to take place on the day of 
and two days after the publication and which were distinct 
reason against delay, precautions had in any case to be taken 
against the wider consequences of ordinary association between 
the complainant and the community at large. Before the pub- 
lication of ‘Ex. F.on 23.11.1920, there had been no reason- 
able opportunity for enquiry, because the formal representation, 
Ex. 111, on which accused wisely insisted before he would act, 
reached him only on 20__13__1920. No doubt, since com- 
plainant’s alleged breach of caste law was committed on 
24.10.1920 and since the matter was first brought to ac- 
cused’s notice shortly after 4—11-~1920, there was, before ac- 
cused sent his reply, Ex. Al, on 20111920, an interview 
with 11th and 12th prosecution witnesses, who said that com- 
plainant would undertake not to attend the feasts and that-a 
provisional interdict might be prepared for publication in case 
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he attempted to do so. But the Court has no right to review 
the accused’s exercwe of his discretion in rejecting this under- 
taking and the alternative, the issue of an interdict in case com- 
plainant broke his word, would probably have been ineffectual 
to prevent the consequences, including very likely a disturbance, 
of his doing so. It is clear from the evidence that complain- 
ant’s conduct raised difficult questions of fact and religious law, 
for in his lawyer’s letter, Ex. A, he had referred to the news- 
saper report of the original occurrence, a dinner at which he 
and pariahs had eaten together, as false without qualification 
and it.appears from the evidence that there was much to be 
said as to the exact conditions, in which such intercourse would 
be sinful, and that some of accused’s advisers were raising the 
question whether any penance could be effectual. In these cir- 
cumstances there is, regard being had to the limitation on the 
Court's right to scrutinize the accused’s proceedings, more than 
cnough to show that they were up to this stage taken in good 
faith. 

In fact this account of what happened has really been 
necessary for the appreciation of complainant's further conten- 
tion that the provisional form of Ex. F was and was intended 
to be a device, by which the permanent or indefinite postpone- 
ment of the passing of a final order after enquiry and hearing 
of his defence could be secured. But in view of the circum- 
stances already stated the further short delay until g-12-—1920, 
when the complaint was filed, needs no separate justification. 
No doubt the later periods until 4— 10— 1921 ,the date of the 
Magistrate’s decision, and until 6— 2— 1922, that of the hear- 
ing of the appeal both (it may be observed) unduly prolonged 
by those responsible for the conduct of the proceedings ( passed 
without a final ‘disposal by accused of the case ; and they may 
be relied on, not as supporting directly the charge, which had 
been made before they began, but as evidence of accused’s ori- 
ginal intention. But they go very little, if any, way towards 
establishing what complainant requires and what, the form of 
Ex. F being provisional, it is for him to prove. In that-sense 
there is nothing direct to support him, his evidence going no 
further than that, when 11th and rath and 18th prosecution 
witnesses, apparently on 30__11__1920 and I._12__1920, 
remonstrated with accused and asked whether he would hold 
an enquiry, say within a year, he gave them no answer, a natu- 
ral course when it is remembered that this prosecution had al- 
ready been threatened and that such enquiries were inconsistent 
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with respect for his spiritual supremacy. After the complaint 
which was made mainly without reference t6 the failure to hear 
complainant and on the ground that the interdict was unjusti-_ 
fiable on its merits, accused may well have hesitated before pro- 
ceeding to a final sentence, which might be regarded as an ag- 
gravation of what he had done. It may be true that, as 18th 
prosecution witness says he represented, there have in the past 
under accused’s predecessors been cases, in which the interval 
between the provisional and final orders was long enough té 
raise suspicion as to the intention of the former. But that is 
not sufficient to justify the affirmative conclusion, for: which 
complainant contends and which he can support only on the 
negative ground of a delay, which is intelligible in the circum- 
stances of the case. It is not in those circumstances possible 
to hold that accused intended the order, Ex. F,'to be other than 
provisional, or that he acted in bad faith. The result 15 that 
Exception 7 to S. 499 is applicable and that the conviction and 
sentence must be set aside, the fine, if levied, be refunded. ` 
Ramesam, J. — This is a revision Petition filed against 
the order of the Sessions Judge of South Kanara, confirming the 
conviction and sentence by the First Class Divisional Magis- 
trate of Mangalore under S. 500 of the Indian Penal Code 
(Defamation). The accused is the petitioner. He is the 
head of the Kasi Mutt in South Kanara District and a section 
of the Gowd Sarasawat Brahmins are the disciples of the Mutt. 
On 24th October 1920, in celebration of the 56th anni- 
versary of the Brahmo Samaj, there was a dinner at which 
about 155 people of all castes including Pariahs, Mahomedans 
and Christians were present. There were also three Gowd 
Sarasawat Brahmins, two of whom were Messrs M. N. Prabhu 
(the complainant) and M. Madhava Rao, Vakils practising 
at Mangalore. The dinner was by invitation and it appears 
that no Pariah was invited nor were any pariahs named on the 
list of invited guests. Mr. Prabhu was in the row opposite to 
the one in which the Pariahs sat. An account of the dinner 
appeared in the local Vernacular paper__-_Kantirava (Ex. 1 
dated 26th October 1920). This was followed by a Memorial 
(Ex. II dated 29th October, 1920) signed by more than a 
hundred people of the Gowd Saraswat Community to the Muk- 
tessars of Sri Venkatramana Temple m Mangalore, calling at 
tention to the report in the paper and to the fact that three 
members of their community had been present at the dinner 


My 
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and requesting the Muktessars to take action lest those persons 
should attend the Temple dinners, which were to come off on 
November 23rd and 25th and there should be a disturbance. 
The Muktessars then called a meeting (Ex. VIII) for Novem- 
ber 2nd and at that meeting a resolution was passed that the 
memorial should be forwarded to the Swamis of the Kasi and 


Gokarna Mutts for disposal. The resolution was confirmed 
gt another meeting and the memorial was forwarded by Ex. 
XIII dated 4th November 1920 to the accused who happened 
then to be in Mangalore. On the 14th November, Messrs. 
Prabhu and Madhava Rao addressed Ex. S. to one Mr. Venko- 
ba Rao, (P. W. 12) in which after referring to the caste 
trouble ‘now pending before the Swami of Kasi Mutt’ they 
gave an undertaking not to attend Temple dinners or even en: 


ter the Temple premises during the Kartika Pournami celebra- 
tions (November) without prejudice to any action they may be 
advised to take in the matter in future. The 11th and rath 
witnesses for the prosecution had at about this time two inter- 


views with the accused. The first one was on the invitation ot 
the accused. ‘The second one was three or four days after- 
wards. Between the two, Mr. Prabhu met Mr. Srinivasa 
Pai (P. W. 11) and told him of his willingness to do prayaschit- 
tam if necessary and to request the Swami not to issue an inter- 
dict. P. Ws. 11 and 12 at these interviews did their best to 


induce the Swami not to take any strong course of action against 
Mr. Prabhu. Mr. K. Sadasiva Rao, an Advocate of Manga- 
lore also sent Ex. A (dated 16th November 1920) to the 
Swami on behalf of Messrs Prabhu and Madhava Rao, com- 
plaining that the report in the Kantirava was false and malici- 
ous (but without giving any particulars as to the matters in res- 
pect of which the report was inaccurate) and warning that the 
Swami will be held wholly and solely responsible in law if he 
should issue arbitrarily and without full enquiry and before 
hearing what his clients have to say in the matter, any interdict 
against them. On the 20th November the accused replied to 
Ex. XIII by calling for the original memorial and a muchilika 
(a statement) solemnly affirming the facts stated in the paper. 
Ex. III dated 20th November 1920, a statement signed by a 
number of persons confirming the report in the paper was ac- 
cordingly sent to the accused. The interdicts Exs. F and H 
R—164 
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were thereupon issued on the 23rd November. They pur- 
port to be interim orders and are to remfin in force until a 
second order is issued. ; 

The present complaint was launched on 8th December. 
The Sessions Judge finds (1) that there was no excessive pub- 
lication (2) that there was no violation of the principles of 
natural justice in the procedure adopted by the accused and 
(3) that a temporary interdict was unnecessary and that a 
final order without unnecessary delay ought to have been issued 
once for all. On this least ground, he held that the accused 
did not act in good faith and afirmed the conviction. 

Taking up this last ground, I am unable to concur with 
the learned Sessions Judge. It is not for the Courts to dictate 
the details of the procedure to persons in the position of the 
accused. Considering that there was conflict of opinion as to 
how far the action of Messrs. Prabhu and Madhava Rao was 
reprehensible and that the matter was urgent as the temple din- 
ner was to come off on the 23rd, it cannot be said that tempo- 
rary interdicts (like Exs. F and FI) were not called for. On 
the other hand, the very fact that the accused was not in great 
haste to make up his own final opinion one way or the other ar- 
gues in favour of the view that he was acting with great caution. 
Though society has marched far (one would think it is not very 
far) since 1883, the law as laid down in The Queen v. Sanka- 
ra (1) has not changed and it cannot be said that greater 
promptitude is required from caste authorities in 1920 than in 
1883. It must be remembered that though action like that of 
the accused savours of tyranny and oppression from the point 
of view of an advancing community and becomes almost in- 
tolerable as the general community becomes more catholic, so 
long as a submission to the headship of a Swami remains the 
usage of the caste and the members of the community do not 
shake themselves off from such headship, the Swami is perfect- 
ly within his rights to resort to the Orthodox methods of con- 
ventional discipline and of vindicating caste usages, provided 
principles of natural justice are not violated. The advancing 
community is not Justified in expecting its own progressive 
opinions to be reflected in the immutable minds of the Swamis 
or their faithful followers ; nor can they be coerced to change 
with the times by fear of criminal prpsecution. 

The learned Advocate General who appeared for the 
complainant attempted to support the conviction on two 

1. (1883) I, le R. 6 M. 381, i 
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grounds : (1) that the interdicts were issued without due notice 
to Mr. Prabhu and’in effect, without giving him an opportunity 
of being heard and (2) that the temporary interdict was really 
intended to be permanent as no final order has yet been issued. 
As to the first ground, the interviews of P. Ws. 11 and 12 with 
the accused and the notice (Ex. H) sent by Mr. Sadasiva Kao 
show that Mr. Prabhu anticipated the action of the Swam 
and had no opportunity of making such representation to him 
4s he thought fit and it must be held that, for the purposes of 
a temporary order at least, the absence of a more formal notice 
could not be taken as indicating want of good faith. 


As to the 2nd it is enough to observe that it cannot be said 
that a reasonable time for a complete enquiry had elapsed by 
the time the prosecution was launched. It is true that no 
final order has been issued up to date. ‘The Counsel for the 
accused explains that this is due to the present proceedings. 
J hough the explanation is not such as a man of business should 
advance, I still think it is true. The Advocate General says 
that when the accused was asked to state when he would hold 
his final enquiry, he did not give any answer. It is difficult to 
hold that he was bound to give an answer to such a question 
especially having regard to the manner in which it was put to 
him. Anyhow, the materials on the record are totally inade 
quate to enable me to come to the conclusion that it was clear by 
the 8th December that the accused had no intention to hold the 
final enquiry within a reasonable time. 


In my opinion no offence has been made out and the con- 
viction and sentence must be set aside. I only wish to add, I 
have no doubt that Mr. Prabhu had been the victim of an op- 
pression nothing short of cruelty and he has all my sympathy. 
I do not in the least sympathise with the accused or his follow- 
ers. The fault lies in the social system of which Mr. Prabhu 
is a member and the sooner one sets about to improve it the 
better, and it is futile to attempt to make persons like accused 
responsible for the persecution. 


A. V. V. Conviction set aside. 
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In THE HigH COURT OF JUDICATURE AT MADRAS 
+ 


PRESENT : SIR WALTER SALIS SCHWABE, K. C., Chief 
Justice, MR. JUSTICE OLDFIELD AND MR. JUSTICE COUTTS 
TROTTER. 


R. M. P. V. Chockalingam Chettiar ... Appellant* (Plaintiff) 
: D. 

S. Palani Ambalam _.. Respondent (Defendant), 

Madras Estates Land Act (Madras Act I of 1908) S. 13 (3)—Improvements 

effected by the tenant after the passing of the Act—Contract prior to the Act 


to pay wet rates for such improvements—W hether landholder entitled to recover 
wet rates. j 


A landholder is not entitled to recover rent at wet rate from his tenant for 
land which the latter has been able to cultivate wet in consequence of improve- 
ments made at his own expense, after the passing of the Madras Estates Land 
Act, notwithstanding any contract to the contrary entered into before 
the passing of the Act. 


Dictum of Kumaraswami Sastriar, J. in 39 M. 84 not followed. 

Appeal against the judgment of the Hon’ble Mr. Jus- 
tice Krishnan in S. A. No. 999 of 1920 on the file of the High 
Court preferred against the decree of the District Court of 
Ramnad at Madura in A. S. No. 694 of 1919 (preferred 
against the decree of the Court of the Special Deputy Collector 
of Ramnad at Manamadura in Suit No. 277 of 1919. 

C. V. Ananthakrishna Iyer for appellant 


S. T. Srintvasagopalachariar for respondent 
The Court delivered the following 


JuDGMENT :— The question is whether the plaintiff, land- 
holder, is entitled to recover rent at wet rates from his tenant. 
the defendant, for land which the latter has been able to cul- 
tivate wet in consequence of improvements made at his own 
expense. The plaintiff claims that he is entitled to wet rates 
on the strength of a contract contained in Ex. D of the year 
1885, before the Estates Land Act was passed. The im- 
provements were made after it was passed. Krishnan, J. has 
held that, in these circumstances, the plaintiff is not entitled’ to 


rely on his contract with reference to S. 13 (3) of the Estates 
Land Act. 


It is no doubt true that, as the plaintiff contends, such a 
contract would have been enforceable under the previous law, 


S. 11 of Act VIII of 1865. The only authority relied on by 
*L. P. A. No. 25 of 192m 13th March, 1992. 
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the plaintiff is a dictum of Kumaraswami Sastri J. in Venkata- 
perumal Rajah v. Ramudu (1), a case in which both the con- 
tract and the improvements were made before the passing of 
the present Act. That dictum was, therefore, unnecessary 
for the learned Judge’s decision. The considerations, which 
weigh with us are first that the wording of S. 13 (3) exempts 
the ryot from liability to pay a higher rate of rent in conse- 
quence of improvements made at his sole expense, notwith- 
sfanding any usage or contract to the contrary ; and that word- 
ing is absolutely general. Next, as Krishnan J. has observed, 
the connected reference to usage renders it unlikely in the ex- 
treme that the legislature intended to except contracts made 
before the Act but not enforceable before it from this provi- 
sion. Thirdly, the ryot is referred to in S. 13 (3) as becom- 
ing liable to pay a higher rate of rent inconsistently with the 
view that he had already become liable under a previous con- 
tract. Lastly, S. 187 (1) must be read with S. 13 and in the 
former the reference is to contracts made “ before or after the 
passing of this Act.” This indicates clearly that the inten- 
tion of the legislature was to refuse to contracts made before 
equally with contracts made after the passing of the Act, any 
effect on the relation between the ryot and the landholder. 
Taking this view, we dismiss the appeal with costs. 


CA: Appeal dismissed. 


In THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— SIR WALTER SALIS ScHWABE, K. C., Chief 
Justice AND MR. JUSTICE ODGERS. 


The President of the District Board, Appellant* in Second 
South Kanara ... Appeal and Petitioner in Ciril 
Revision Petition (Defendant) 

Y. 


K. Gopalakrishna Bhatta A Respondent in both 
(Plaintiff ). 


Provincial Small Cause Courts Act (IX of 1887) and Schedule, Arts. 1, 4 
and 15—Sutt by a toll-gate contractor against the President of the District 
Reard for damages for illegal orders of the President claimnig that the orders 
are illegal—Not a sutt for declaration within the meaning of Art. 19-—Officials 
of the District Board, not officers of Government within Arts. 1 and 3 of the 
Schedule—Tolls Act (XXI of 1901), $. 6—Loss sustained by the plaintiff, 





1, (1914) L LR. 39 M. 84:28 M, L. J. 8r. 
*S, A. No. 1 of rogar and C. R P. No, a of 1941.  14th March, 1923. 
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whether loss by reason of the Tolls Act—Civil Procedure Code, S. 115—That an 
action would not lie because it was against the President as distinguished from 
the District Board itself is not a question of jurisdiction. 

A suit by a toll-gate contractor against the President of the District Board 
for damages claiming that the President’s order forbidding him to collect tolis 
in cases of certain carts was illegal and alleging that he had suffered damage 
by reason of that order, is a suit of a Small Cause nature and no Second 
Appeal lies in such a case, when the amount in suit is below Rs. 500. 

Such a suit is not one for a declaratory decree falling under Art. 19 of 
the and Schedule to the Provincial Small Cause Courts Act. The suit being 
really one for damages the Small Cause Court would have jurisdiction, though 
in arriving at its decision it would have to come to a conclusion whether 
the prohibition was rightly or wrongly imposed, 

The suit does not fall under Art. x or Art. 3 of the Schedule as the Presi- 
dent of the District Board is not an officer of the Government within the 
meaning of those articles. 

The loss sustained by the plaintiff in the case is not one sustained by reason 
of the Tolls Act and consequently S. 6 of the Tolls Act does not affect the 
jurisdiction of the Court. ; 

The circumstance that a suit does not lie because it is against the President 
and not against the District Board itself is not a matter going to the juris- 
diction of the Court under S. 115 of the Civil Procedure Code. 

Second Appeal against the decree of the District Court of 
South Kanara in A. S. No. 50 of 1920 preferred against the 
decree of the Court of the District Munsif of 
Kasaragode, South Kanara in O. S. No. 652 of 1918 and peti- 
tion under S. 115 of Act V of 1908 praying the High Court to 
revise the decree of the District Court of South Kanara in A. 
S. No. 50 of 1920 preferred against the decree of the Court 
of the District Munsif of Kasaragode in O. S. No. 652 of 1918 

_ The Advocate General (C. Madhavan Nair) for appcl- 
lant in Second Appeal. 

B. Sitarama Rao, R. Kesava Aiyangar and K. P. Sarvo- 
thama Rao for respondent 

The Court delivered the following 

JUDGMENT :_A preliminary point is taken in this Second 
Appeal under S. 102 of the Civil Procedure Code on the 
ground that this was a suit which could be brought in the pro- 
vincial Small Cause Court being for an amount under Rs 500. 
The Suit was rather a curious one. It was an action by a 
person who had bought the right to collect tolls on certain roads 
from the District Board. He had to comply according to his 
contract with the orders given by the President of the District 
Board. A large quantity of foddersbeing required for army 
purposes in this District, the Forest Officers hired carts and sent 
them along the road on which the toll bar in question was. The 


[d 
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respondent tried to collect tolls on these carts and he received 
an order from the Appellant, President of the District-Board, 
forbidding him to collect tolls, he basing his prohibition on his 
interpretation of the Army Act under which he decided that 
no toll was payable in respect of carts carrying supplies for the 
Army. The respondent complied with the order which the 
appellant had issued, and in due course brought a suit for da- 
mages claiming that this order forbidding him to collect these 


tolls was illegal and alleging that he had suffered damages by 
reason of that order. 


The District Munsif and on appeal the Subordinate Judge 
so found, and awarded him damages for Rs. 214. No second 
appeal lies against that decision, the amount being under 
Rs. 500 unless this 1s one of the suits set out in the second sche- 
dule to the Provincial Small Cause Courts Act, IX of 1887. 
The article of that schedule relied upon is Art. 19— “a suit 
for a declaratory decree not being a suit instituted under S. 282 
of the Code of Civil Procedure.” I agree that if the case is 
really a case for a declaration the Court would be entitled to 
hold that the Small Cause Court’s jurisdiction was excluded. 
If the case is really a case for damages as in our judgment this 
was, the Small Cause Court would have jurisdiction though in 
arriving at its decision, it would have to come to a conclusion as 
to whether this prohibition was rightly or wrongly imposed. 
The other articles relied upon are articles 1 and 3 which except 
from the cognisance of a Small Cause Court suits concerning 
acts or orders purporting to be done by the Governor-General 
in Council or by a local Government or by a member of the 
Council and suits concerning acts or orders purporting to be 
done by any other Officer of the Government in his official 
capacity. If the President of the District Board is an Officer 
of the Government within the meaning of these articles, this 
suit would be excepted. But in our judgment he is not. 
Local Boards and Corporations are what may be called quasi- 
governing bodies but by the very scheme of the acts under 
which they are created they are not servants of the Govern- 
ment. Their representatives in some cases are nominated but 
generally elected by the people and they have their official ca- 
pacity as such and not as officials of the Government. It is 
true that they are undet Government in the sense that under 
the statute they have to account to the Government and arc 
under certain disciplinary powers of the Government. The 
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Government has a duty cast upon it to see that these ministeria! 
bodies carry out their functions lawfully.* But in our Judg- 
ment none of the officials of these Municipalities and District 
Boards are officers of the Government coming within articles 1 


and 3. 


It follows that this preliminary point succeeds and that 
this Second Appeal does not lie and must be dismissed with 


costs. 6 


C. R. P. No. 2 of 1921. 

Chief Justice — This Civil Revision is on the same matter 
just disposed of (S. A. No. 1 of 1921). It is suggested that 
the Court that had heard the case had no jurisdiction by reason 
of S. 6 of the Tolls Act XXI of 1901. By that section pro- 
visions are made for compensation to certain persons who sus- 
tain loss by reason of that Act. It is argued that loss had 
been sustained by the present respondent by reason of that Act. 
It is not at all so. Even if it were so, that section does not 
in my judgment exclude the jurisdiction of the Small Cause 
Court to hear cases such as this. 


It is further suggested that this action did not lie because 
it was against the President and not against the District Board 
itself. That is not a question, as I understand it, going to 
the jurisdiction and I see no ground for interfering in this case 
on revision. 


This Civil Revision Petition will be dismissed. There 
will be no costs. 


ODGERS, J. — | agree. 
C. AS. Second Appeal and Revision 


Petition dismissed. 
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In THE HIGH COURT OF JupICATURE AT MADRAS. 
PRESENT MR. JUSTICE OLDFIELD AND MR. JUSTICE 
VENKATASUBBA RAO. 
Lakshminarayana Aiyar ... Appellant* (2nd respondent). 
y. 
C. R. Subramania Aiyar and another ... Respondents (Peti- 
tioner and 1st respondent). 


o Provincial Insolvency Act—Insolvency—Debtor’s petition—Residence within 


. jurisdiction—Inabiltty to pay debts—Proof—Onus—Quantum—S. 24 (1) (a)—— 


Effect. 

On a debtors petition to be adjudicated an insolvent under the Provincial 
Insolvency Act, the onus is on the debtor‘to show (1) that, on the date of 
the presentation of the petition, he was resident within the jurisdiction of the 
Court to which he presented the petition, and (2) that he. was unable to pay his 
debts ; but the amount of proof which could be expected of the debtor would 
vary greatly with reference to the circumstances of the case. 

It is enough if the debtor has remained within the limits of ike District in 


which he presented the petition, though he may not have any permanent or cori- 
tinuous residence within it and may have occasionally gone outside the 


District and returned to it. 

Under the proviso to S. 24°(1) (a) of the Provincial Insolvency Act, the 
debtor can be required to furnish only proof that there are prima facie grounds 
for believing his allegation as to his inability to pay debts. 

Where the admitted facts were that the debtor's debts amounted 
to over Rs. 40,000 and his assets to over Rs 57,000, and that the properties which 
constituted his assets were under attachment and presumably would be sold 
and it was accordingly not possible for the debtor to realise the price himself 


‘or to use them for the payment of his debts, keld that there was sufficient 


prima facie proof of inability to pay debts. 

Appeal against the order dated the rath day of Decem- 
ber 1921, of the District Court of West Tanjore in I. A. No. 
220 of 1921 in I. P. No. 42 of 1920. 

Appeal against the order dated the 22nd day of Decem- 
ber 1921 of the District Court of West Tanjore in A. S. No, 
128 of 1921, preferred against the order of the Court of the 
Subordinate Judge of Kumbakonam in E. A. No. 973 of 1920 
in O. S. No. 63 of 1918. 

K. Bhashyam Aiyangar for appellant. 

T. R. Venkatarama Sastri for respondents. 

In A. A. O. No. 171 of 1923. 

The Judgment of the Court was delivered by 

Oldfield, J. This is an appeal against an order by the 
District Judge of Tanjote West annulling the adjudication of 








A. A. O. No. 171 of 1922. agrd January 1923. 
(A. A. A. O. No. 37 of 1922). i 
R—17 
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the appellant-debtor under S. 35, Provincial Insolvency Act. 
The Lower Court has given two reasons for its order. First, 
that the debtor was not resident on the date of the presenta- 
tion of the petition within its Jurisdiction ; secondly that he 
was not proved to be, as S. 10 requires, unable to pay his debts. 

As regards the question raised by each of these grounds 


‘of decision, it must be pointed out that the amount of proof, 


which can be expectéd of the debtor, the burden undoubtedly 
being on him, will vary very greatly with reference to the cir- 
cumstances of the case. 

Here the debtor throughout has alleged that he was, at 
the date of the petition, a resident in West Tanjore District, ` 
and there is the verified statement in his petition to that effect 
and also a counter-affiidavit filed in the present proceedings in 
the Lower Court. It is further not shown that he was cross- 
examined in any way on his allegations. Against that there is 
only the fact that the present respondent first creditor, did not 
actually deny the residence in the district and has never said 
where in his opinion the debtor in fact resides, but only in his 
petition under S. 35 put the debtor to proof of his residence in 
the following terms. “The alleged insolvent has not given 
prima facie proof of his right to present the petition or that 
the District Court has jurisdiction to entertain the same.” The 
contentions of the opposing creditor being thus indefinite, in 
our opinion, 1t was not necessary for the Lower Court to com- 
plain of the absence of additional afirmative evidence on the 
part of the debtor. It in fact proceeded mainly with reference 
to the returns on certain processes addressed to it. There is 
first the return dated January 1920, that he was not to be 
found in his house at Tiruppapuliyur, South Arcot District, be- 
cause he had left it for a place in the West Tanjore. That 
return, however, so far as it is evidence on the material point, 
the debtor’s possession of a house and residence in Tiruppapuli- 
yur, does not necessarily involve more than that the process 
server adopted for his purpose, the assertion of the present res- 
pondent, at whose instance the process was issued, that the 
debtor was residing in Tiruppapuliyur, and further this piece 
of evidence, so far as it is admissible, relates to a date 8 months 
before the date of the presentation of the debtor’s petition. 
Next reference has been made by the*lower Court to the fact 
that, when another notice was sent-on 2 §$—3—1920, the return 
was that the debtor had gone away and his whereabouts were 
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unknown. There is'also the fact that the insolvent in his counter- 
petition in these proceedings gave his address as, Kuttalam in 
the Mayavaram Taluk. That is no doubt just outside the bor- 
der of the West Tanjore District ; but it is very near to the ad- 
joining border of East Tanjore District. We have been re- 
ferred to definition of “reliance” adopted by two learned 
Judges of the Calcutta High Court for the purpose of con- 
struction of Order LX, Civil Procedure Code in Kumud Nath 
Roy Chowdhury v. Jotindra Nath Chowdhury (1). But we are 
not prepared to adopt those definitions ‘as exhaustive. We 
can quite understand that a person, especially a person in the 
fmancial position of the debtor, may not have any permanent or 
continuous residence. It is, in our opinion, sufficient that we 
have no reason for doubting that he has remained, as he said, 
within the limits of the District of West Tanjore, though he 
may have occasionally gone outside the district and returned to 
it. It should be said that the debtor in the Lower Court and 
in his ground of appeal here was foolish enough to rely on a 
case of residence in a house in Kuttalam, which belonged to him 
and which he had let to somebody else. That he has given a 
bad reason in support of his contention does not debar us from 
holding that it is sufficiently supported otherwise by his own 
statement in his petition and his counter-afhdavit, which has not 
. been shown to be incorrect. 


. Turning to the second ground, on which the Lower Court 
annulled the adjudication, that the debtor was not proved to be 
unable to pay his debts, we refer to the proviso to section 24 
(1) (a), Provincial Insolvency Act, showing: that the debtor 
can, for the present purpose, be required to furnish only such 
proof as to satisfy the Court that there are prima facie grounds 
for believing his allegation. The facts as set out in his peti- 
tion and those facts were not disputed in the Lower Court and 
are not disputed here, are that his debts amount to over 
Rs. 40,000 and his assets to over Rs. 51,000. No doubt 
there is, on these figures, a balance of about Rs. 8,000 in his 
favour. But he has contended further that, all his properties 
being under attachment by the 2nd respondent -and his peti- 
tion for permission to execute a private sale of the properties 
having been “ practically negatived, ” the surplus of assets over 
debts is only. apparent. We have not been given the exact 
terms of the proposal for a private sale or of the order of the 


n LL R 38 C, 394 
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Court rejecting it. It is however sufficient,that properties are 
under attachment and presumably would be sold and that it 
is accordingly not possible for the debtor ‘to realize the price 
himself or to use time for the payment of his debts. 


There is next the material consideration that the realiza- 


‘tion by the debtor under pressure or by the Official Receiver or 


otherwise by the Court by public sale is not likely to be ad- 
vantageous and it is even less likely to result in the property 
fetching a fair price. That is the common experience of pri- 
vate sales under pressure and of Court sales. It is of course 
impossible to say with any accuracy how far the price, which 
would be realized in these circumstances, would be less than the 
fair value of the properties, if realized with reference to ordi- 
nary consideration. It is not in our opinion clear that thc 
margin between them, it is not disputed, would be the fair value 
of the properties and the debts will not be wiped out in the 
course of an immediate realization. There is enough in the 
undisputed allegations of the debtor as to his circumstances ta 
satisfy the requirements of the provision of law already refer- 
red to, and there is nothing in evidence on the other side. We 
therefore must dissent from the Lower Appellate Court’s con- 
clusion that the debtor has failed to prove inability, to pay 
his debts. 


These findings entail the success of the appeal and the set- 
ting aside of the Lower Court’s order with costs throughout. 
The case will go back to the Official Receiver who will proceed 
with the administration of the estate. 


In Appeal Against Appellate Order No. 37 of 1922 sa 


The order annulling the adjudication of the present ap- 
pellant debtor having been set aside, we must set aside the 
decision of the Lower Appellate Court in A. A. A. O. No. 37 
of 1922 and remand the appeal to it for disposal on the merits. 


Costs to date will be costs in the cause and be provided 
for in the order to be passed. 


A.S. V. ° Order set aside. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
+ 
PRESENT MR. JUSTICE SPENCER. 


Venkatagurunatha Sastri ... Petitioner (accused in C. C. 
No. 1636 of 1921 on the file 

of the Stationary 2nd Class 

Magistrate of Tinnevelly. 


Penal Code—Ss. 406, 420—Criminal Breach of trust —Cheating—Convtction 
. for offences of—Legality—Pledgor dishonesily inducing pledgee to part with 
property pledged by false representations— Dishonest disposal of the property 
in violation of the contract with the pledgee in pursuance of which property 
handed over to him —Conviction for offences under Ss, 406, 420, 


Where a person, who had pledged promissory notes with another as security 
for a loan dishonestly induced the latter to handover the same to him by pre- 
tending that he required the same to collect money from his debtors with the aid 
of which he would pay cash to the complainant, held that his act constituted an 
offence of cheating punishable under S, 420 of the Penal Code. Where it appeared 
further that the pledgor dishonestly disposed of the notes in violation of, his 
contract with the pledgee to use the money collected in paying off his debt, held 
that there was both entrustment and dishonest misappropriation, and 


‘that a conviction for the offence of Criminal breach of trust under S. 406 L P. 
C, was legal. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court or the Sub Divisional 1st Class Magistrate 
of Tinnevelly in Criminal Appeal No. 36 of 1922 preferred 
against the judgment of the Court of the Stationary znd Class 
Magistrate of Tinnevelly in C. C. No. 1636 of 1921. 


Case referred for the orders of the High Court, under 
9. 438 of the Criminal Procedure Code, by the District Magis- 
trate of Tinnevelly in his letter No. Cr. R. C. No. 27 of 1922 
dated the 2nd September 1922. 


A. Narasimha Aiyar for the petitioner. 


V. L. Ethiraj for the Public Prosecutor on behalf of the 
Crown. 


The Court made the following 


ORDER :—The act of the accused in dishonestly inducing 
the complainant to hand over the promissory notes which the ac- 
cused had pledged with the complainant as security for a loan 
of Rs. 2,500 by pretending that he required them to collect 
money from his debtoxs with the aid of which he would pay 





Cr. R. C. No. 807 of 1922. 16—2—~-1944. 
(Cr. R. P. No. 676 of 1922) and Cr. R, C, No. 692 of 1922, 
(Case Referred No. 75 of 1942). 


Venkata- 
gurunatha 
Sastri 
In wé. 
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cash to the complainant would constitute, if proved, an offence 
of cheating punishable under S. 420 of the Indian -Penal Code. 


It is argued that it does not constitute the offence of Cri- 
minal breach of trust (S. 406) for which the petitioner has 
been convicted, for the reason that the promissory notes were 
his own. 


4 am not prepared to hold that it would be impossible urt- - 


der any circumstances for a person to commit criminal breach 


of trust in respect of his own property. ‘The possession of the 
promissory notes, even without endorsement in the hands of 
the person with whom they were pledged, was of some value 
to the complainant as it'gave him control over the accused and 
sc long as they remained with him prevented the ‘accused 
trom using them to discharge,the debts due by him to other 


. creditors in preference to him. The complainant thus had some 


sort of beneficial interest in this property and when he gave the 
notes to the accused for a definite purpose and the accused dis- 
honestly disposed of them in violation of the legal contract he 
had made with him, there was both entrustment and dishonest 
misappropriation. 


“Thus I do not find any legal defect , in the conviction. 
The sentence is no doubt light but considering the circumstan- 
cés and the abserice’ of a finding as to the extent to which the 
complainant was damnified, I decline to enhance it. 


Both Criminal Revision Cases are Sand 


= Acoy. = Revision demare. 
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In THE HicH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH.] 


‘PRESENT :__SIR WALTER SALIS SCHWABE, K. C., Chief 
Justice, MR. JUSTICE OLDFIELD AND MR. Justice Coutts 
TROTTER. 

Naduvil Edom Karnavan and 


° Manager Kelu Achan ... Appellant® (15th Defendan?). 
; Vv. 

Cheriya Parvathi Nethiyar and others ... Respondents 

(Plaintiffs 3 to 23 and 

Defendants 3 to 10. 


Suits Valuation Act VII of 1887 S. 11---Undervaluation of suit—Suit brought 
in a District Munsiff’s, Court—Decision thereof on the merits by the District 
Munsif and on appeal by the District Judge~-Proper forum being the Sub-Court 
and the appellate forum on facts being the High Court—Prejudice in the dis- 
posal of suit or appeal on the merits, whether has reference to the different rules 
regarding an appeal from one Court to another. 


Where a suit which if properly valued would have to be instituted in the 
Court of a Subordinate Judge from whose decision an appeal would lie to the 
High Court on the facts, was instituted in the Court of a District Munsif and 
objection was taken to the under-valuation in the written statement and waa 
overruled and the same objection taken in appeal was also overruled and the 
appellate Court Aeld, that even if there was any undervaluation it did not pre- 
judice the merits, the High Court should when a Second Appeal is preferred in 
the case, dispose of it on the merits and should not return the plaint for pre- 
sentation to the proper Court. 


Section 11 of the Suits Valuation Act when referring to prejudicially affect- 
ing the disposal of a suit ‘or appeal on ita merits is not considering the different 
rules of procedure that there may be on appeal from one Court to another. The 
mere fact of undervaluation involving a trial before the District Munsif is 
not prejudicial to the unsuccessful party, because an appeal lies from the Dis- 
trict Court and then to the High Court by a Second Appeal where questions 
of fact are not open to discussion, whereas, if the suit had been brought origi- 
nally before the Subordinate Court, it would come by first appeal to the High 
Court where questions of fact are open to discussion. 

20 M. L. J. 726, 41 I. C. 167, 62 I. C. 715 approved. 

s P. L, J. 397 dissented from. 

Second Appeals against the decree of the District Court 
of South Malabar at Calicut in Appeals Nos. 25 and 24 of 
1918, respectively, preferred against the decree of the Court 


of the Ditsrict Munsif of Alatur in Original Suit No. 328 of 
1916. 


*S, A. Nos. 286 and 287 of 1920. grd, 9th and 23rd November, 1922 
and goth January, 1923. 


F. B. 
Kelu Achan 


v, 
Parvathi 
Nethiyar. 


F. B. 


Kelu Achan 
v. 
Parvathi 
Nethiyar, 


Oldfield, J 
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K. V. Madhavan Nayar, Vakil, permitted to appear for 
K. P. M. Menon, counsel for the appellant in both the cases. 

C. Madhavan Nayar, counsel for Respondents Nos. 1, 4 
to 9 and 16 to 21, in both the cases. 

The Court (Oldfield and Devadoss, JJ.) made the fol- 
lowing 


ORDER OF REFERENCE TO A FULL BENCH. 


Oldfield, J.:_The first question we have to 
decide is whether this suit was beyond the pecuniary jurisdic- 
tion of the District Munsif, by whom it was tried. The valu- 


_ ation for the purpose of jurisdiction is under S. 8, Suits Valua- 


tion Act (VII of 1887), the same as the valuation for the 
computation of Court Fees. The reliefs asked for and to he 
valued are, as appears from the pleadings, which are given at 
unnecessary length in the District Munsif’s judgment, three: 
1. Removal of 1st Defendant from tavazhi manage- 
ment. 
2. A declaration that a Karipanayam, dated 2nd July 
1916, is not binding on any of the seventeen items in A sche- 


“Gule and a direction to Defendants in respect of items I to 14, 


which (it is not disputed) would be equivalent to a decree for 
delivery thereof. 

3. A declaration in respect of another Karipanayam and 
a decree for surrender of it and connected documents. 

There is no dispute as to the valuation of the first and 
third of these ; and the question, it is agreed, is only whether 
the second should be valued as plaintiffs have valued it as 
Rs. 500 for delivery of items 1 to 15 with reference to the re. 
venue payable thereon under Court Fees Act, S. 7 (v) (b) and 
Rs. 10 for the declaration asked for, regarded as one relating 
to all the seventeen items under Schedule I], article 17 (iii) or 
whether it should be valued, as defendants contend under S. 7 
V (b) for items 1 to 15 and under S. 7 IV (c) for the relief 
asked for in respect of items 16 and 17, at which the relief 
sought is valued in the plaint. The importance of the latter 
contention lies in the fact, which is not disputed, that it entails 
an enhancement of the total valuation of the suit beyond the 
District Munsif’s pecuniary jurisdiction, since, as appears from _ 
the reference in plaint paragraph 11-B2, the value of the build- 
ings on items 16 and 17 is over Rs. 3,800. 

The Lower Appellate Court decided for plaintiffs, partly 
on the ground that the inclusion of a prayer in respect of items 
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16 and 17 was, as alleged by plaintiff’s vakil before it, a mis- 
take and that no relief was asked for in respect of them. But 
1 is sufficient that the plaint was not in fact amended consistent- 
ly with any such statement and that here Mr. Madhavan Nayar 
for plaintiffs was ready to withdraw the claim to relief in res 
pect of these items, which is certainly made in the plaint, only 
in case our conclusion as to jurisdiction should be against him. 
On the merits the matter is concluded by the decision in Shi- 
dappa Venkat Rao v. Rachappa Subrao (1) in which I res- 
pectfully concur. That decision is based on the application of 
5. 17, Court Fees Act. and that section is applicable to the 
case before us, since there is, to my mind, no reason 
for following the opinion expressed in Durga Prasad 
v. Purandar Singh (2) and holding that the “ distinct 
subjects” referred to must necessarily be distinct 
causes of action. It further does not seem to me that the con- 


clusion as to valuation in the Bombay casé cited is affected by - 


the judgment of the Privy Council in Appeal, Rachappa Sub 
Rao v. Shidappa Venkat Rao (3). The reference to the réal 
value of the property in suit as undisplaced for purposes of 
jurisdiction by the notional value was made in connection with 
the portion of the claim for which the fixed fee was payable un- 
der Schedule II. and it was in that connection there, as it is 
here, that the admissibility of the real value as determining 
jurisdiction was material, the succeeding paragraph relating to 
the other part of the suit. And in fact the decision in plain- 
tiffs favour was given not on the ground that the technical 
cbjection relied on by defendant was unsubstantial, but because 
owing to the failure to take it earlier a merely technical ob- 
jection could not prevail. 

The valuation adopted by plaintiffs in the present case be- 
ing incorrect for purposes of jurisdiction and the District Mun- 
sif therefore incompetent to try the suit, the question is whether 
this entails the success of the Second Appeal. In Rachappa 
Sub Rao v. Shidappa Venkat Rao (3) it was sufficient that ob- 
jection had not been taken to the jurisdiction on this ground un- 
til the argument in the High Court and it was there- 
fore unnecessary for the Judicial Committee to relier 
in its judgmetn to the provision of law, S. 11, Suits 
Valuation Act, on which our decision must turn. For 
Ty. (rg22) L L R. 36 B. 628. a. (1904) IL, R- 27 All 186. 

3. (1918) L. R. 46 I, A. 24:36 M. L J. 437 
R—18 


F. B. 


—_._ 


Kelu Acban 


Vv. 
Parvathi 
Nethiyar 


Oldfield, J. 


F. B, 
Kelu Achan 


V, 
Parvathi 
Natbiyar. 


Oldfield, J. 
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it is not disputed here that an objection was 
taken and an issue framed regarding at before the District 
Munsif, although (for reasons which are not clear) he said 
that an adjudication was unnecessary. 


S. 11, Suits Valuation Act, provides that, where objection 
to the jurisdiction has been taken by reason of over or unde1- 
valuation in the Court of First Instance, it shall receive effect, 
only if the Appellate Court is satisfied that “the over or undcr- 
valuation has prejudicially affected the disposal of the suit Sn 
its merits.” ‘That language is general and certainly it is difh- 
cult to understand what special circumstances are contemplated 
in it or to say whether it can be applied to a case, such as that 
before us, in which no prejudice to the disposal of the suit has 
been specified in the Memorandum of Appeal or in the argu- 
ment. Yet in accordance with the ordinary canons of con- 
struction that language cannot be deprived of effect, as though 
the intention were ‘that in all cases of incorrect valuation the 
proceedings in the Court of First Instance should be treated as 
invalid. The test contemplated in the language used cannot 
ordinarily be supposed to be the convenience or preference of 
the parties since they will seldom agree on those matters and it 
will be impossible to decide between conflicting local and per- 
sonal considerations of an indefinite nature. It is then argued 
that, when (as in the present case) actual prejudice is not de- 
monstrated, the Appellate Court must consider whether it can 
be presumed. But if prejudice based on presumption is con- 
templated by the section, it is still necessary to consider how 
any presumption can be made. None can be made, because 
the Court of a District Munsif is substituted for that of a Sub- 
ordinate Judge or vice versa in consequence of the incorrect 
valuation, since, the powers of both to deal with litigation legiti- 
mately before them being the same, there is no substantial rea- 
son for presuming that the decision of one is more likely to be 
right than that of the other, this being particularly exemplified 
i; cases, such as the present where the objection tu 
valuation is sustained first in Second Appeal and the 
decision of both Courts on fact and law are the 
same; and this view has, in fact, been taken in 
Raghavachariar v. Raghavachariar (4). This failing, 
application, may perhaps be found for the words of the section 
in cases, in which the incorrect valuation entails that the Small 


ww T we 








4+ (1892) 20 M. L. J. 726, 
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Cause, instead of the ordinary procedure will be followed, al- 
though it is doubtful whether, both procedures being regarded 
by the legislature as affording a satisfactory method of trial, 
there can be any question of prejudice to the disposal on the 
merits. The last suggestion made is that prejudice is contem- 
plated as arising from the diference in the course of appeal 
and the number of appeals, which incorrect valuation will en- 
tajl ; and in particular from the loss in cases of under-valuation 
of the right of appeal on the facts to the High Court. This 
possibility no doubt has not been considered in the decisions we 
have been shown. But first the forfeiture of a particular right 
of appeal, arising after the disposal of the suit, cannot be re- 
graded asin the words of the section “ prejudicially 
affecting the disposal of the suit on the merits.” 
Next, this possibility is irrelevant in cases of over- 
valuation ; and necessity for separate reference to them is on 
the assumption involved wanting. And thirdly this explana- 
tion is based on a presumption that adjudication on the facts 
must be prejudicially effective, if the hearing is by an inferior 
Court which is no more sustainable with reference to appellate 
than original proceedings. This also failing it must be sup- 
posed that the very general wording was adopted to provide 
ex abundanti cautela for any execeptional cases, in which pre- 
judice to disposal on the merits may be demonstrable, but of 
which the nature cannot be more exactly defined. In the pre- 
sent case no such prejudice has been alleged or shown to have 
occurred. I would therefore proceed with hearing of the 
Second Appeal. 


But as my learned brother differs and as the difference bet- 
ween us relates to a preliminary point requiring decision before 
we can proceed to disposal on the merits, I agree to refer to a 
Full Bench the question whether the Second Appeal should be 
heard on the merits or whether the plaint should be returned. 


In S. A. No. 287 of 1920. —Our judgments also apply to 
this point, as it arises in the connected Second Appeal No. 287 
of 1920. We make a similar reference in that case also. 

Devadoss, J.:_In 8. A. No. 286 of 1920.-This is an ap- 
peal by the 15th Defendant against the decree of the District 
Judge of South Malabar, affirming the decree of the District 
Munsif of Alatur in O. S. No. 328 1916, in which the plaintiffs 
sued for the removal of the karnavan of their tavazhi, the 1st 
Defendant ,and for a declaration that certain alienations were 


F. B. 
Kelu Achan 
v 


Parvathi 
Nethiyar. 


Oldfield, J. 


Devadoss, J. 


F. B. 
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v, 
Parvathi 
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not binding on the family, and that certain properties were the 
properties of the family of the Plaintiffs and the rst Defendant. 
The District Munsif granted decree in favour of the Plaintiffs, 
and the District Judge has upheld it. 

In the plaint several reliefs were claimed : (1) the re- 
moval of the 1st Defendant from the tavazhi management, (2) 
the appointment of the 2nd Plaintiff or any other Plaintiff as 
manager, (3) a declaration that a Karipanayom deed executed 
by the 1st Defendant to the 2nd Defendant, dated 2nd July 
1916, for Rs. 4,823-8-o was not valid and binding on the 
Plaintiffs and for possession of items 1 to 15, (4) a declaration 
that the amount of the Karipanayom deed executed by Defen- 
dants 11 to 13 to the 14th Defendant belonged to the tavazhi 
of the Plaintiffs, (5) a direction to the rst Defendant to deli- 


‘ver to the Plaintiffs all documents, accounts, etc., and some 


other reliefs. The Plaintiffs valued the first relief at 
Rs. 1,233-5-4, the third at Rs. 500 being five times the annual 
assessment, the fourth at Rs. 100 and the fifth at Rs. 5. 

The defendants pleaded that the suit was undervalued, 
that for the purpose of declaration, the valuation was the full 
value of the property, and that items 16 and 17, in respect of 
which a mere declaration was prayed for, were worth more 
than Rs. 3,000-0-0. 

The District Munsif valued the first relief at Rs. 2,182- 
12-9, but held that the other reliefs were properly valued, and 
that he had jurisdiction to try the suit, and took evidence and 
decided it on the merits. 

The 15th defendant who appealed against the decree of 
the District Munsif, raised the contention that the District 
Munsif had no jurisdiction to try the suit and that the suit 
ought to have been dismissed on that ground, but the District 
Judge overruled the contention, holding that the undervalua- 
tion, if any, did not prejudicially affect the disposal of the suit 
on the merits. 

It is argued before us that the District Munsif had no 
jurisdiction to try the suit, as the value of the reliefs claimed 
was over Rs. 5,000-0-0 and that the decree of the District Mun- 
sif should, therefore, be set aside. 


It is admitted by the respondents that the value of all the 
reliefs claimed exceeded Rs. 5,000, that items 16 and 17 are 
worth.more than Rs 3,000-0-0, and that as a mere declaration 
was asked for in respect of them, the valuation for the purpose 
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of jurisdiction should have been at their market value, and that 
in respect of the other items, plaintiffs claimed a consequential 
relief, and therefore, they were justified in valuing them at any 
figure, which they thought proper under the Court Fees Act, 
D9 Cae) 


The point for decision is whether the District Munsif’s 
decree should be set aside on the ground that the value of the 
“suit exceeded the pecuniary jurisdiction of the District Munsif. 
The appellant in support of his contention, relies upon a case 
reported in 36 Bombay 628. In that case, the plaintiff valued 
for the purpose of declaration his plaint at Rs 135 and filed it 
in the Court of the First Class Subordinate Judge who passed a 
decree in his favour. On appeal to the District Court a pre- 
liminary objection was taken that the appeal lay to the High 
Court as the value of the subject matter of the suit was above 
Rs. 5,000. The District Judge held that there was no failure 
of justice consequent on the lower Court’s erroneous assumption 
of jurisdiction, and that neither party was entitled to complain 
of want of jurisdiction, and heard the appeal on the merits and 
dismissed it. The defendant preferred a Second Appeal to the 
High Court. Chandavarkar and Batchelor JJ., held that the 
plaintiff had not properly valued the suit, and that the valuation 
for the purpose of jurisdiction was Rs. 69,016-9-0, and that 
therefore, the appeal lay to the High Court. They set aside 
the decree of the District Judge and directed the appeal to be 
presented to the High Court, which was done. The learned 
Judges heard the appeal on the merits and dismissed it. Against 
this decree of the High Court, the defendant preferred an ap- 
peal to the Privy Council and the judgment of the Privy Coun- 
cil is reported in Rachappa Subrao Jadhow Desai v. Shidappa 


V enkatarao Jadhau Desai (3). Their Lordships of the Privy 
Council dismissed the appeal holding that the plaintiff’s valu- 
ation was incorrect, that the proper valuation for the purpose of 
declaration exceeded Rs. 60,000 and that “no objection was 
taken to the Court’s jurisdiction in the written statement or the 
issues and it was not even suggested in the memorandum of ap- 
peal to the District Judge or the High Court,” and that it was 
“ because the defendant did not take the objection at the pro- 
per stage that he has been able to prolong the litigation com- 
menced so far back as 1909 by an appeal to this Board. ” 


3. (1918) 36 M. L. J. 437 (P. C) 


F. B. 
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“ Their Lordships are of opinion that they would not be justi- 
fied in assisting an objection of that type ; and more than that, 
they hold that even the technicality on which the defendant re- 
lied could not prevail.” 

Under theMadras Civil Courts’ Act, District Munsifs 
have jurisdiction up to Rs. 3,000 and appeals against their de- 
cisions lie to the District Court, and Subordinate Judges have 
unlimited pecuniary jurisdiction, but appeals from their decis 
sions lie to the District Court ‘ except when the amount or 
value of the subject matter of the suit exceeds five thousand 
rupees in which case the appeal shall lie to the High Court. ” 
In this case, the valuation of the properties being admittedly 
over Rs. 5,000, if the suit had been brought in a Subordinate 
Tudge's Court, the unsuccessful party would have had the right 
to appeal to the High Court. 

The respondents’ Counsel relies upon S. 11 of the Suits 
Valuation Act which is in these terms__I shall extract only 
portions of it < 

“ (1) Notwithstanding anything in S. 578 of the Code of 
Civil Procedure, an objection that by reason of the overvalua- 
tion or undervaluation of a suit or appeal a Court of first in 
stance or lower appellate Court which had not jurisdiction with 
respect to the suit or appeal exercised jurisdiction with respect 
thereto shall not be entertained by an appellate Court unless 
(a) the objection was taken in the Court of first instance at or 
before the hearing at which issues were first framed and record- 
ed or in the lower appellate Court in the memorandum of ap- 
peal to that Court or (b) the appellate Court is satisfied for 
reasons to be recorded by it in writing that the suit or appeal 
was overvalued or undervalued and that the overvaluation or 
undervaluation thereof has prejudicially affected the disposal 
of the suit or appeal on its merits. 

“ (2) If the objection was taken in the manner men- 
tioned in cl. (a) of sub-section (1), but the appellate Court is 
not satisfied as to both the matters mentioned in clause (b) of 
that sub-section and has before it the materials necessary for 
the determination of the other grounds of appeal to itself, it 
shall dispose of the appeal as if there had been no defect of 
jurisdiction in the Court of first instance or the lower appellate 
Court. 7 

“ (3) Ifthe objection was taken in that matter and the 
appellate court is satisfied as to both those matters and had 
not those materials before it, it shall proceed to deal with the 
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appeal under the rules applicable to the Court with respect to 
the hearing of the*appeal. ” 

This section enacts that no objection on the ground of 
overvaluation or undervaluation shall be entertained unless (1) 
the objection is taken in the Court of first instance at or before 
the first hearing, or (2) the appellate Court is satisfied for 


reasons to be recorded by it in writting that the overvaluation © 


or undervaluation has prejudicially affected the disposal of thi 
“suit or appeal on its merits and if the appellate Court is satis- 
fied as to both these matters, then and then only it shall proceed 
to deal with the appeal as regards the question of jurisdiction. 
In the present case the objection was taken in the first Court 
and in the written statement and before the first hearing and 
in the memorandum of appeal to the appellate Court 
also the objection to jurisdiction was raised, 
It cannot be said that the disposal of the suit has in any way 
been prejudicially affected by the undervaluation. It is not 
easy to conceive of a case, where the disposal of a suit or ap- 
peal would be prejudicially. affected merely by reason of over- 
valuation or undervaluation. Mr. Madhavan Nayar found 
it difficult to suggest any instance where the disposal on the 
merits could be said to be prejudicially affected by reason of 
overvaluation or undervaluation. He suggested that by pro- 
per valuation a suit may be brought in a Sub-Court which may 
be able to enforce the attendance of witnesses of either party. 
It is difficlut to see how a Court of a Subordinate Judge could 
enforce the attendance of witnesses which a District Munsif 
could not do. If it is suggested that the change of venue 
would be more convenient to one party or the other, that woula 
not depend upon the pecuniary jurisdiction of a Court, so that 
instance is no instance at all. He relied tpon a case reported 
in Raghavachariar v. Raghavachariar (4). In that 
case the facts were : the plaintiff and the defendant were exe- 
cutors of the will of one Krishnaswami Ayyangar. Under the 
will they were appointed co-trustees for the two widows and the 
minor adopted son of the deceased and also for carrying on a 
charity. The plaintiff sued to remove the defendant from the 
co-executorship and co-trusteeship on the ground of his mis- 
appropriation of the trust funds and his failure to co-operate in 
the execution of the will and the trust. The defendant ob- 
jected to the suit being within the Court’s jurisdiction both un- 
der the Trust Act of 1882 and on account of the whole of the 


4, (1892) 29 M, I, J. 726. 
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trust property being of more than the Court’s pecuniary limits. 
The plaint was returned for presentation tè the proper Court, 
but the District Court reversed the order of the District Mun- 
sif and directed the Court of first instance to receive the plaint 
and dispose of it on the merits. The District Munsif enter- 


; tained the suit and found that the defendant had failed to ac- 


count for two sums of Rs. 1,306 and Rs. 115, and passed a 
conditional decree that, if the defendant did not pay the amount 
within three months, he would be removed from office. Oñ 
appeal, the District Court affirmed the decree of the District 
Munsif. On second appeal it was contended that the subject 
of the trust being admittedly above Rs. 20,000 in value the 
District Munsif had no jurisdiction to try the suit. Sir T. 
Muthuswami Ayyar and Handley, JJ., held that “ the value of 
the trust property ought to have been taken as a guide to the 
determination of the question of jurisdiction. The objection 
was taken both in the Court of first instance and in the lower 
appellate Court. According to S. 11 of the Suits Valuation Act 
we are precluded from entertaining the objection, unless we arc 
satisfied that the under-valuation has prejudicially affected the 
disposal of the suit on the merits. The mere change of forum 
consequent on the under-valuation cannot of itself be treated 
as prejudicially affecting the disposal of the suit on the merits 
within the meaning of the section for that is the 
very case premised and provided for by the section. 
Reading the section together with section 578 of 
the Code of Civil Procedure, we consider that the words “ pre- 
judicially affected the disposal of the suit on the merits ” must 
be construed in the same way as they would be construed with 
reference to any error, defect, or irregularity contemplated by 
that section. The‘effect of S. 11 of the Suits Valuation Act js 
simply to place overvaluation or undervaluation of suits on the 
same footing with other irregularities contemplated by S. 578 
except that the objection must be taken either in the Court of 
first instance or in the lower appellate Court. In the presen‘ 
case we do not consider that the undervaluation has prejudi- 
cially affected the disposal of the suit on the merits. ” This case 
was followed by the Madras High Court in Vattekatte Veetil 
Choroti Amma’s daughter Ammalu Ammal v. Meenakshi Am- 
mal (6) and Vedaji Baskara Tirumal Rao v. Subramania Gu- 
rukkal (7) and in M. Narayani Ammal v. Secretary of State 
for India in Council, (8). 
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The question that presents a real difficulty is this :__Is 
the plaintiff justified in undervaluing a suit and bringing it in a 
Court which would not have jurisdiction over it, if properly 
valued, and thereby deprive the other party of the right to ap- 
peal on facts to the High Court ? If a suit were valued at 
more than Rs. 5,000 it would have to be brought in the Sub- 
ordinate Judge’s Court and an appeal against the decree of the 
Subordinate Judge in such a suit would lie to the High Court 
on facts. But, by bringing such a suit in the District Munsif’s 
Court, the right of appeal to the High Court is taken away ; 
and the appeal in fact lies to the District Court, and a second 
appeal to the High Court lies only on questions 
of law. The object of the Madras Civil Courts Act in 
limiting the jurisdiction of the Civil Court is not without an ob- 
ject, and the defendant should not be deprived at the whim 
and fancy of a plaintiff of his right to appeal to the highest 
Court in the land on facts. If S. 11 of the Suits Valuation 
Act is strictly interpreted, an Appellate Court would be unable 
to interfere with the decree of a District Munsif, whatever 
might be the value of the property in suit, on the ground that 
the party appealing against the decree is unable to show that the 
disposal has been prejudicially affected by under-valuation. It 
is not easy to conceive of cases where the disposal could be said 
to be affected prejudicially on the merits merely by reason of 
undervaluation or overvaluation. It is strongly urged by 
the respodnnets’ counsel that the legislature in enact- 
ing S. rr in those terms did not want the decrees of 
Courts to be interfered with merely because the subject matter 
exceeded the pecuniary jurisdiction of such Courts. No doubt 
a literal interpretation of cl. (1).(b) of S. 11 would lead to 
that result. But it is difficult to hold that the legislature in- 
tended to give a Plaintiff the right to sue in whatever forum he 
might choose, and thereby to take away the right of appeal on 
facts to the High Court. Under the Madras Civil Courts 
Courts of different pecuniary jurisdictions are 
established. The very object of having Judicial Officers of 
different cadres would be defeated if the Court of the lower pe- 
cuniary jurisdiction could be allowed to try and dispose of suits, 
the subject matter of which exceeds its pecuniary jurisdiction. 
A defendant is entitled as a matter of right to have his case 
heard by a judge of a higher grade and of greater experience, 
if the value of the claim against him exceeds the pecuniary ju- 
risdiction of the Court in which the suit is brought. Where 
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there are two legislative enactments, one creating and regulat- 
ing the jurisdiction of Civil Courts and the other mainly intend- 
ed for fiscal purposes, the provisions of the former should not 
be lightly treated in dealing with questions of jurisdiction affect- 
ing rights of parties. Under S. 21 of the Civil Procedure 
Code an objection to territorial jurisdiction should be taken at 
the earliest opportunity, and an appellate Court will entertain 
it only if there is a consequent failure of justice. In Hami 
dunnissa Bibi v. Gopal Chandra Malakar (9), the learned 
Judges after referring to various cases before and after the 
passing of the Suits Valuation Act, observe thus: “It is no doubt 
a sound rule that Courts should not allow parties to evade the 
law relating to matters of jurisdiction and that where it 1s 
found that a party is intentionally exaggerating his claim in 
order to bring his suit in a Court which otherwise would not 
have jurisdiction to try it before the merits of the claim have 
been gone into, the plaint should be returned to be presented 
to the proper Court. But this rule must be taken with qualif- 
cations, and the one important qualification is that embodied in 
S. 11 of the Suits Valuation Act, which is this, viz., that where 
a suit has been tried on its merits by the first Court and the 
overvaluation or undervaluation of the suit is not found by the 
appellate Court to have prejudicially affected a suit on its 
merits the objection as to jurisdiction should not be given effect 
to. A plaintiff who alters the valuation of his suit for the pur- 
pose of evading jurisdiction must be punished by having no 
costs allowed to him ; but it would not, in our opinion, conduce 
to promote the ends of justice, if an appellate Court were to 
set aside a decision, which is found to be correct, on the merits, 
simply because the valuation of the suit had been designedly in- 
creased or decreased to evade jurisdiction. ” 

Considering the High authority of Sir T. Muthuswami 
Ayyar, who decided the case reported in 20 M. L. J. 726 and 
that of Mr. Justice Bannerjee in 24 Cal. 661 one would be 
very reluctant to differ from their opinion. But, in none of 
the cases, so far as I have been able to examine them, the ques- 
tion of right of appeal on facts was raised. That question 
was spceifically raised only in the 36 Bombay case, where the 
learned Judges reversed the decree of the District Judge and 
directed the appeal to be presented to the High Court. This 
judgment of the Bombay High Court, was affirmed by their 


Lordships of the Privy Council. If their Lordships thought 
9 L L R. a4 C. 661, Fe eer ae 
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that S. 11 of the Suits Valuation Act was an answer to the de- 
fendant’s contention, I think they would not have rested their 
judgment on other grounds. While their Lordships refer to 
S. 8 of the Suits Valuation Act as regards the mode of valua- 
tion, and also to S. 7 as regards the computation of fees paya- 
ble for certain suits, and Ss. 6 and 7 of the Court Fees Act as 
regards the fees payable in respect of reliefs, they 
rest their decision upon the fact that the objection 
was not taken at the proper time and that a 
defendant who did not choose to take the objection in the Court 
of first instance should not be helped. But for their Lordship’s 
decision reported in 36 M. L. J. 437 I would have felt very 
great diffculty in not following the decision in 
z0 M. L. J. 726, and other cases. Tt 
has not been shown by the appellant that the dis- 
posal of the suit on the merits has been prejudicially affected by 
the undervaluation. At the same time I feel strongly that the 
right of appeal to the High Court, which the defendant woula 
have had ~if the suit nad been instituted in the Subordinate 
Judge’s Court, had been improperly taken away by the suit be- 
ing instituted in the District Munsif’s Court ; and no party 
should have the right to take away the right of his adversary to 
appeal to the highest Court in the land on facts. It might be 
said that he got the right of a second appeal, which he would 
not have had, if the suit had been filed in the Sub-Judge’s 
Court in the first instance. I do not think this argument needs 
serious consideration. A decision of a Bench of two Judges 
of the High Court on facts, I consider, would be more satisfac- 
tory than the decision of a single Judge of the District Court. 
On this ground, the undervaluation of the suit has prejudicially 
affected the defendant's right of appeal. Relying upon the 
decision of their Lordships of the Privy Council in 36, M. L. 
J., I respectfully dissent from the decision of Sir T. Muthu- 
swami Ayyar and other learned Judges in the three Madras 
cases referred to above, and hold that the District Munsif had 
no jurisdiction to try the suit. Mr. Madhavan Nayar offered to 
withdraw the suit so far as items 16 and 17 are concerned. | 
think in the view I take he should not be allowed to cure the 
want of jurisdiction by withdrawing the suit in respect of a few 
items at this stage, depriving the defendant of the undoubted 
right to have his appeal on facts heard by the High Court and 
the suit tried by a Subordinate Judge. 
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The plaint should be ordered to be returned to the plain- 
tiff, for presentation to the proper Court. i 


These Second Appeals came on for hearing in pursuance 
of the above order of reference to a Full 
Bench, as constituted. 


C. V. Ananthakrishna Ayyar, Vakil permitted to appear 
for K. P. M. Menon, Counsel for the appellant in Second 
Appeal No. 286 of 1920. ° 

C. V. Ananthakrishna Ayyar and M. Eachara Menon, 
Vakils for the appellant in Second Appeal No. 287 of 1920. 

D. A. Krishna Wariyar for C. Madhavan Nayar, Coun- 


“sel for the respondents Nos. 1, 4 to 9 and 16 to 21 in both 


the cases. 

The Court expressed the following 

Opinions The Chief Justice.__In this case the suit was 
commenced before the District Munsif and it appears that 
there was an undervaluation of the suit. If it had been pro- 
perly valued, the case would not have gone to the District Mun 
sif but would have gone to the Subordinate Judge, in the first 
instance, and thence on appeal to the High Court instead nf 
to the District Court and on second appeal to the High Court 
as is the case in decisions from District Munsifs. This ob- 
jection to jurisdiction by reason of undervaluation was taken 
before the District Munsif who held that 
he had jurisdiction and heard the case. There was an appeal 
from him to the District Court, the lower appellate Court in 
this case. The District Judge held also that the suit was not 
undervalued but he also held that, if the suit were undervalued, 
still its valuation had not prejudicially affected the disposal of 
the suit on its merits. That decision on appeal comes to this 
Court by way of Second Appeal and, there having been a differ- 
ence of opinion, it is referred to a Full Bench. 


The question turns on the proper interpretation of S. rt 
of the Suits Valuation Act of 1887 which provides that objec- 
tions to jurisdiction, by reason of overvaluation or undervalua- 
tion of a suit or appeal, are not to be entertained by an appel- 
late Court, unless the objection is taken in the Court of First 
Instance or in the lower appellate Court and the appellate 
Court is satisfied, for reasons to be recorded by it in writing, 
that the suit or appeal was overvalued or undervalued and that 
the overvaluation or undervaluation thereof has prejudicially 
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affected the disposal of the suit or appeal on its merits. Itis 
contended before us*that the District Judge was wrong because 
the mere fact of undervaluation, involving a trial before the 
District Munsif, must be prejudicial to the unsuccessful party, 
because an appeal from him lies to a District Court and then to 
the High Court by Second Appeal where questions of fact are 
not open to dicussion, whereas, if the suit had been brought 
originally before the Subordinate Court, it would come by first 
appeal to this Court where questions of fact are open to dis- 
cussion. In my judgment, the clause of the Suits Valuation 
Act, when referring to prejudicially affecting the disposal of a 
suit or appeal on its merits, is not considering at all the different 
rules of procedure that there may be on appeal from one 
Court to another Court. If, as has been contended before us, 
the mere fact of there being some different rules in the proce- 
dure on appeal must prejudicially affect the disposal of a suit 
on its merits, the section has really no meaning at all, because 
in every case from a District Munsif to a lower Appellate 
Court, where there had been undervaluation the appeal would 
have to be allowed and a new trial-ordered, because the trial 
on its merits was prejudiced and that in my judgment, is absurd. 
There is ample authority of this Court that the lower Appellate 
Court in such a case not only has jurisdiction to hear the ap- 
peal from a District Munsif who has exceeded his jurisdiction 
but that it must do so unless it is satisfied, as required by S. 11 
of the Suits Valuation Act, first, that the point was taken, and 
secondly, that the decision on the merits was prejudicially 
affected. (See Raghavachariar v. Raghavachariar (4), 
Narayani Ammal v. Secretary of State (8), Ammalu Ammal 
v. Krishnan Nair (6). There is a decision to the contrary in 
Mohini Mohan Misser v. Gour Chandra Rai (10). With 
that decision I do not agree. The point was also discussed 
in Sidappa Venkatrao v. Rachappa (1), but the point at pre- 
sent before the Court is not decided there. 


Our answer to the question, therefore, is that the second 
appeal must be heard on its merits. The same point arises in 
Second Appeal No. 287 of 1920 which ts also referred to us 
and our answer in that case must be the same. 


Oldfield, J. agree. 


r I LR 36 B 628. 4% 20 M L J 726. 
8. (1917) 41 I C 167. 6. (1921) 62 I C 715. 
10, (1921) 5 P L J 397. 
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Coutts Trotter, J.I am of the same opinion and I should 
have thought that the contention put before us was absolutely 
unarguable were it not that it apparently has commended itselt 
to at least one Bench of Judges in this country. I take it 
that the object of S. 11 of the Suits Valuation Act is to provice 
a machinery for curing the original lack of jurisdiction in such 
circumstances. If it does not do that, it does nothing else ; 
yet, it is argued before us that, if you once start a suit in one 
Court whicn decides prejudicially on the merits, the section has 
no power to cure the original lack of jurisdiction which remains 
uncured to the end ; that is to say, that the section gives you 
something with one hand and immediately takes it away with 
the other. Mr. Ananthakrishna Ayyar did not contend other- 
wise than that the “ Court of First Instance ” referred to in 
sub-section 1 (a) of S. 11 must mean not the Court in which 
the suit ought to have been started, but the Court in which it 
was, in fact, started. It seems to me to follow from that, be- 
yond a possibility of question, that, in sub-section 1 (b) wher 
we get to talking about “ Appellate Court, that means not the 
Court in which the appeal should have been started in the first 
instance but the Court to which it did, in fact, go and ought to 
have gone if the lack of jurisdiction were to be condoned. In 
this case in fact it was condoned. In my opinion, the only 
possible answer to this reference is the one proposed by my lord. 


C. A. S. o | 


IN THE FIGH Court oF JUDICATURE AT MADRAS. 


PRESENT :_.MR. JUSTICE AYLING, Mr. Justice Coutts 
TROTTER AND Mr. Justice RAMESAM. 


The Secretary to the Chief Commissioner... Referring Officer 
of Income-tax Madras. 
Vv. 
M. Duraiswami Aiyangar and Brothers ... Assessees. 
Income-tax—Joint Hindu family —Members of a joint family registered as 
a firm under S. 2 (12) of the Income-tax Act VII of 1918—-In what cases as- 
sessable as an undivided family to supertax on the income of the firm, 


The registration of the brothers, the members of a joint family as a firm 
as defined under S, 2 (12) of Act VII of 1918 precludes the assessment of the 
family as an undivided family to super-tax on the income derived from the 


*R. C. No, 14. of 1921, a8th March, 1923. 
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business of that firm, unless the firm so registered has been shown to carry on 
its business on behalf of arf for the benefit of the joint family. 


Mere constitution of partnership between some members of the family will 


not preclude the assessment in cases where the partnership is carried on behalf 
of and for the benefit of the joint family. 


Cases stated by the Secretary to the Chief Commissioner 
of Income-tax, Madras in his letter, dated the 5th August 1921 
S T. A. No. 27, under S. 6 of the Super-tax Act of 1920 read 
with S. 51 of the Income-Tax Act of 1918 for a decision on the 
questions, whether “the registration of the Brothers as a firm 
as defined under S. 2 (12) of Act VII of 1918 precludes the 
assessment of the family as undivided family to super-tax on the 
income derived from the business of this firm and if not, whe- 
ther the mere constitution of partnership between some mem- 
bers of the family by a formal document precludes the assess- 
ment of the income of the partnership to super-tax as part-of 
the income of the undivided family ? ” 


The Government Pleader for referring officer. 


A. Krishnaswami Aiyar and M. Subbaraya Aiyar fn 
assessees, 

The judgment of the Court was delivered by 

Coutrs TROTTER, J. This is a case referred by the 
Commissioner of Income-tax to the High Court under S. 51 of 
the Income-Tax Act, VIJ of 1918 read with S. 6 of the Super- 
tax Act, 1920. The question for decision is whether the asses- 
sees who are the registered firm of M. Doraiswami Atyangar 
and Brothers are assessable to Super-tax as an undivided Hindu 
family and the specific questions put to us are as follows -— 

(1) Does the registration of the brothers as a firm as 
defined under S. 2 (12) of Act VII of 1918 preclude the as- 
sessment of the family as an undivided family to super-tax on 
the income derived from the business of this firm ? 

(2) If not, does the mere constitution of a partnership 
between some members of the family by a formal document pre- 
clude the assessment of the income of the partnership to super- 
tax as part of the income of the undivided family ? 

When this case first came before us we thought it neces- 
sary to have mere information than was afforded to us by the 
original case stated and-therefore referred the case back for a 
finding of fact as to whether the original capital of the firm was 
wholly or in part derived from joint family funds. The ans- 
wer to that is to be found in the Commissioner’s letter dated 
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the sth August 1922, the concluding paragraph of which runs 
as follows :— °. 


“ On the whole no adequate evidence has been adduced 
which would enable me to record a finding as a fact whether 
the original capital of the firm was wholly or in part derived 
from joint family funds. ” 


To that is appended the following statement :— 


6 
“ It can only be inferred from the conduct of the assessees 
and all the circumstances of the case that appellants intended to 
trade as a joint family and did trade as such. ” 


We desire to say with rgard to this last statement that 
it is in no way relevant to anything that we referred back to 
the commissioner and that we decline to treat it as a finding of 
fact by which we are bound in framing our answer to the qucs- 
tions referred to us. It appears to us to be a deduction of law 
from known circumstances rather than a finding of 
fact; but in any event, we disregard it as being in 
no way called for in connection with the matter that 
has been referred. In any event it is wtlated 
by the laxity of reasoning which led up to, and is evidenced by 
the language in paragraph (3) of the same document in which 
it is said that the four brothers “ practically ” form the joint 
family. A joint family consists of certain definite persons 
and any given individual must either be a member of it or not. 
The general legal position appears to us to be beyond doubt. 
Members of a joint family may engage in trade in such a way 
as to embark on the adventure funds of the joint family and 
pledge its credit to their undertaking. On the other hand 
members of a joint family may embark on a trade without in- 
volving the funds of the joint family in it; and, in that event, 
their profits as traders would be self-acquisitions 
and the losses would not be recoverable from 
the joint family property. The members who 
actually take part in the trade may enter into a deed of 
partnership between themselves or between themselves and a 
stranger partner which of course, would regulate their deal. 
ing inter se and with the stranger partner but need not neces: 
sarily affect the question as to whether and how far the pro- 
perty of the joint family is to be regarded as involved in the 
adventure. It is not conclusive to show that some funds of 
the joint family were invested in the trade ; because they might 
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have been borrowed by the trading members as a loan of a de- 
finite sum to be repaid by the trading firm just as if it was a 
a loan from strangers. In the present case the accounts appear 
to show that such a course has been pursued here and that the 
amounts advanced by Mr. Anantachariar, the father of the as- 
sessees and apparently the manager of the joint family of which 
they are all admittedly members, were treated as a mere loan 
for the purpose of the business to be repaid with interest in the 
ordinary way and not as an indication that the business was 
conducted as a joint family business. But that is a question of 
fact and inference which is primarily at least for the deter- 
mination of the Commissioner and not of this Court. We 
therefore answer the questions put to us in the only way we can 
answer them on the materials before us. 

(1) Yes, unless the firm so registered has been shown to 
carry on its business on behalf of, and for the benefit of the 
joint family. 

(2) The answer is 
answer. 

The mere constitution of partnership between some mem- 
bers of the family will not preclude the assessment in cases 
where the partnership is carried on behalf of, and for the bene- 
fit of the joint family. 

As we have been unable on the materials before us to give 
a final determination of the rights of the parties, we make no 
order as to costs. 


Co ke Ds 


in accordance with the preceding 


ee EG 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— SIR WALTER SALIS SCHWABE K. C. Chief 
Justice AND MR. JUSTICE RAMESAM. 


Krishna Reddy and others ... Appellants* (Plaintiffs) 


v. 
Thanikachala Mudali and ... Respondents (Defendants). 
another Respondents (Defendants). 


Letters Patent (Mad.) cl. 13 and 15—Appeal—Order for transfer of a suit— 
“Judgment” 

An order for transfer ofea suit to the High Court, under cl. 13 of the 
Letters Patent, is a “ Judgment” and is appealable under cl. 15 of the Letters 
Patent. 

L, P. A. No. 3 of 1923. 
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Tuljaram Rao v. Alagappa Chettiar (1910) 35 M. 1:21 M.L. J. 1 (F. B.) 
followed. . 
Khatizan v. Sonairam Daulatram 47 C. 1104 not followed. 


Appeal under S. 15 of the Letters Patent against the 
order passed by the Hon'ble Mr. Justice Kumaraswami Sastri 
in the exercise of the Extraordinary Original Civil Jrisdiction 
of this Court dated 18th December 1922 in the matter of O. 
S. No. 29 of 1922 onthe file of the District Court of 


Chingleput. . 
T. S. Ramaswami Aiyar and FV. Sundaram Aiyar for 
appellants. 


F. Visvanatha Sastri for respondents. 
The Court delivered the following 
JUDGMENTS The Chief Justice This is an appeal 
from an order of the Judge sitting on the Original Side trans- 
ferring a suit from the District Court of Chingleput to the 
High Court under cl. 13 of the Letters Patent. As a preli- 
minary point it is argued that no such appeal lies on the 
ground that the order is not a judgment within the meaning 
of cl. 15 of the Letters Patent. Inthe recent case of Kanaya- 
lal Bhoya v. Paramasuk Doss (1), I stated that “ I do not 
propose to attempt to add a further definition to those which 
have already been given in other cases.” * Definition after 
definition has been attempted of that word. <A very narrow 
meaning was given to it by Sir Richard Couch in Justices of 
the Peace for Calcutta v. The Oriental Gas Company (2). 
A much wider definition was given by a Full Bench of this 
Court in Tuljaram Rao v.Alagappa Chettiar (3), and it is 
enough for me to say that; in these matters, this Court is 
bound by the opinion of its own Full Bench in that case. An 
attempt was made to give rules in that case which should be 
exhaustive of any matters that can come before this Court, 
and, in my judgment, all we have to do now is to say whether 
the matter in question before us is excluded from or included 
in the class of judgments referred to there. I find that it 
was there held that the case of De Souza v. Coles (4) in which 
it was held that the granting or refusing of leave to sue in this 
Court under Cl. 12 of the Letters Patent was a judgment in 
1. (1922) 16 L W 608. 2. 8 Beng LR 435. o 
3. (1910) ILR33Mr:arMLJ r (F. B). 
4 4M. H.C. R 384. 
[*In my Judgment in 16 L. W. 608 the senfence “and the guiding principle 
is that a decision is a Judgment which is given in an action” should run “and 


the guiding principle is that a judgment is a decision which is given in an 
action.” It is my own fault and not the fault-of the reporter.) 
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respect of which an „appeal lay under Cl. 15 was rightly decid- 
ed. This has also been held in Vaghoji v. Comaji( 5). I can see 
no difference in principle between such an order and the order 
in this case. The learned Judge in this case by his order puts an 
end to the case as it now stands in Chingleput and confers a 
jurisdiction on this Court in respect of that particular case. 
In my judgment, we are bound by the decision of the Full 
Bench of this Court referred to above and we hold that this 
1s a matter which is appealable. The contrary view has been 
taken in Khatizan v. Sonairam Daulatram (6)where, on this 
precise point, a Bench of the Calcutta High Court has held 
that no appeal lies, but that Bench has applied the reasoning 
of Sir Richard Couch in his judgment in Justices of the 
Peace for Calcutta v. The Oriental Gas Company (2) and the 
passage which they followed in that case is the passage which 
was expressly dissented from by the Full Bench of this Court 
in Tuljaram Rao v. Alagappa Chettiar (3). ‘The Calcutta 
High Court followed the earlier Calcutta decisions on this 
point but this Court must follow its own Full Bench decision. 
It may be that some day this point may somehow get to the 
-Privy Council and then perhaps we shall know whether 
Madras or Calcutta is right. But, for the present, all we can 
do is to hold that this appeal lies. The preliminary point 
therefore fails. 

Both parties state that, by consent, this appeal has been 
settled on the terms that it should be dismissed without costs, 
the respondent undertaking to pay Rs. 100 to the appellants 
in respect of costs already incurred and also undertaking, if 
further Court fee has to be paid by reason of the case having 
been transferred from Chingleput to Madras, to provide wha: 
may be necessary up to Rs. 100. C. M. P. No. 681 of 1923 
for stay will also pe dismissed. 

Ramesam, J. :__I agree. 


A. V. V. Appeal dismissed. 


leee e awani emma’ 
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IN THE HIGH COURT oF JUDICATURE AT MADRAS. 
Present — MR. Justice KRISHNAÑ. 


The Secretary of State for India in 
Council represented by the Collector 
of Chittoor bs Petitioner* 


v. 
'P. Appa Rao and another TE Respontents (Pet: 


tioner and Respondents), 


Madras District Municipalities Act S, 303 (2) (b) & (c)—Rules framed by 
the Governor in Council—Validity of—Byelaw-—Construction. 


Before a rule framed by a rule-making authority is declared ulira wires the 
Court must be satisfied not only that it had no power to act under the power 


under which it purported to act, but also that it had no power at all under any 
law to so act. 


Rajam Chetty v. Seshaya (1892) 18 M. 236 followed. 
Rules framed by the Governor-in-Council relating to the election of Chair- 
man and Vice-Chairman of District Municipalities and published as Notification 


No. 1134. under S. 303(2) of the Madras District Municipalities Act though not 
authorised under that provision of law, can yet be supported under S. 303 (2) (c) 
of the Act. Consequently such rules are not ulfra vires. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act, praying the High Court to revise 


-the order dated 30th January O. P. No. 54 of 1921 on the file 


of the District Court of Chittoor. 


The Government Pleader for petitioner. 
Respondents exparte. 


The Court delivered the following 
JUDGMENT :_-Respondents have not appeared before 


me in person or by counsel and I have not the advantage of 
hearing an argument on their side. 

The judgment of the lower Court treating the rules 
framed by the Governor-in-Council and published as notifica- 
tion No. 1134 as ultra vires so far as they relate to the election 
of Chairman and Vice-Chairman of District Municipalities on 
the ground that they purported to have been made under S. 
303 (2) (b) of the Act clearly cannot be supported. Before 
a rule framed by a rule making authority is declared ultra 
vires the Court must be satisfied not only that it had no power 
to act under the power under whieh it purported to act, but 
also that it had no power at all under any law to so act. If 


R 


*C. R. P. No, 428 of 1942, 7th March 1923. 
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power can be found elsewhere from the section quoted the 
rules will be referred to that power and held not to be ultra 
vires. This principle is recognised in Rajam Chetty v. Seshay- 

a (1) where the Full Bench of this Court in considering 
whether a rule framed for the guidance of the Presidency 
Small Cause Court by this Court was ultra vires or not did not 
confine themselves to section which was cited in the rule as 
authorising it but went beyond to consider whether there was 
any power under any other provision that would justify it and 
ix was only after holding that there was no such power that 
they declared the rule ultra vires. A similar view was taken 
in Queen Empress v. Ganga Ram (2). In the present acse 
as the District Judge himself remarks there was ample power 
to frame the rules objected to under S. 303(2) (c) and it is only 
an obvious mistake that cl. (c) was not also added. Such an 
omission does not affect the validity of the rule. See also 
Halsbury, Vol. 27 p. 146. 

As to the jurisdiction of the District Judge to hear elec- 
tion petitions, the District Judge is right in holding that he has 
jurisdiction as the rules expressly give it to him. 

The order of the lower Court is set aside and that Court 
is directed to take the petition on to its file and dispose it oft 
according to law. 

There will be no costs for this petition. 


A. V. V. Order set aside. 
In THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT SIR WALTER SALIS SCHWABE K. C. Chief 
Justice, AND MR. Justice WALLACE. 


Babasah ... Appellant* (4th Defendant). 
be ; ; 
‘Hajee Mahomed Akbar Sahib and 
others ... Respondents (Plaintiff and de» 


fendants 1 to 3). 

Specific Relief Act S. ap—Agreement to sell —Notice of —Existence of supet- 
siructure belonging to another person—Knowledge of his rights—Constructive 
nolice—Wilful abstention from enquiry. 

Notice of occupation of the property purchased by a person other than the 
vendor, which indicates that | the vendor is not entitled to present possession, at 
once puts the purchaser on enquiry as to the interest that the occupier holds in 
SSSR Se TS aa ICS OR SSA CORN A ACES SI 
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‘the property. Where the purchaser of a house knew that the superstructure be- 


longed to a third person but made no enquiry either fron? that third person or from 
his own vendors or from the tenants in occupation, as regards the nature of that 
third party’s rights Held that the purchaser’s omission to enquire was either wil- 
ful or grossly negligent and that he must be deemed to have had notice of a 
prior agreement to sell in favour of the third party. 

Hunt v. Luck (1901) 1 Ch. 45, Faki Ibrahim v. Faki Gulam 45 B. 910 
relied on. 


Appeal against the decrees of the Court of the City Civil 
Judge, Madras in O. S. Nos. 130, 285, 132 and 284 of 1920. 

S. T. Srinivasagopalachariar for appellant in A. 29 of 
1921. 

T. Ethiraja Mudaliar, Md. Ibrahim Sahib and C. Venkata- 
subbaramiah for respondents. 

The Judgement of the Court was delivered by 

Wallace, J. :_.The substantive point for decision in C. C. 
C. A. No. 29 of 1921 is, whether on the date of his purchase 
under Ex. IV appellant (4th defendant) had notice of the 
prior agreement by ist defendant to sell the same property to 
the plaintiff. Plaintiff owns the superstructure on the land 
bought by appellant under Ex. IV from defendants 2 and 3, 
who in their turn had bought under Ex. III from rst defendant. 
It is not disputed that plaintiff held an agreement prior to both 
Exs. III and IV from 1st defendant to sell the land to him. 

Appellant admitted in evidence that at the time of his pur- 
chase he learnt from Ex. III that the superstructure belonged 
to plaintiff, and that he made no enquiry of plaintiff under what 
right he occupied the land. It appears that he made no en- 
quiries whatever, either from his vendors, (e. g. whether they 
were receiving the ground rent from anyone), or from Ist de- 
fendant their vendor, or from plaintiff, or from the sub-tenants 
actually in occupation of the superstructure under plaintiff. 
Such utter absence of reasonable enquiry is either wilful or 
grossly negligent. 

The general principle of constructive-notice in such a case 
is that notice of occupation (of the property purchased) by a 


-person other than the vendor, which indicates that-the vendor 


is not entitled to present possession, at once puts the purchaser 
on enquiry as to the interest that occupier holds in the property. 
The usual case is where the property is physically occupied by 
tenants, and then the purchaser is, by that occupation itself 
which puts him on enquiry, in law affected with notice of the 
interest which these tenants have in the property. He is by 
their occupation not affected with notice of more than the terms 
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on which they hold including any agreement collateral to their 
leases, but he is not bound to enquire, nor are they bound to 
answer, to whom they pay rent, so that the purchaser is not in 
such a case affected with notice of the tenant’s lessor’s title or 
rights. This is the general principle laid down in a series of 
English cases from Daniels v. Davison (1) onwards, succint- 
ly dealt with in Hunt v. Luck (2). The principle has been 
embodied in India in S. 27 of the Specific Relief Act and S. 3 of 
fhe Transfer of Property Act. 


So that where nothing more 1s known to the purchaser, or 
would be known to him on reasonable enquiry, than the fact 
that certain tenants are in occupation under a tenant right, he 1s 
not affected with notice of more than the facts as to those te- 
nant’s rights. | But when beyond this, the purchaser is directly 
informed and therefore knows of the occupation of the proper- 
ty by another whether by himself or by his subtenants, he is 
equally put upon notice to enquire into the interest of that other. 
This is no extension of the principle above mentioned, but a 
mere application of it. It makes no difference in principle 
whether the occupation by another is brought to his notice by 
physical occupation or by direct information. Where 
then the purchaser is definitely informed that an- 
other is in occupation of the  property__whether 
himself directly or through  sub-tenants does not 
matter__the is at once put on enquiry as to the nature of the 
interest of that other in the property. This application of the 
general principle is clearly set out in Hunt v. Luck quoted 
above, and has been followed in India >% 
Faki Ibrahim v. Faki Gulam (3). The absence of such ero 
quiry will fasten the purchaser with all the equities which the 
occupier holds against the purchaser’s vendor. ` 


Now in the present case, appellant knew—and apparently 
knew nothing more than__that plaintiff was the owner of the 
superstructure, and appellant does not say whether he knew 
that plaintiff was not occupying it himself. With such know- 
ledge it was incumbent on him to enquire into the nature of the 
interest held by plaintiff, and, if he wilfully abstained, as he did, 
from making any enquiry, or was grossly negligent as he was, 
in making enquiry, he will be, in law, affected with notice of 
any fact which he woutd have come to know had he made 
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such enquiry. Such an enquiry would have told him that 
plaintiff, was a tenant under 1st defendant, and would also, as 
soon as he enquired, the period of plaintiff’s interest in the land, 
i. e., the period of tenancy, as he was also bound to do, have 
informed him that the tenancy was to come to an end as soon 
as 1st defendant executed and registered the deed of sale of the 
land which he had agreed to sell to plaintiff. We must there- 
fore hold that the appellant wilfully abstained from, or grossly 
neglected to make, an enquiry which would have informed him 
of the prior agreement by rst defendant to sell the land to 
plaintiff which precluded 1st defendant from selling it to his 
(appellant’s vendors, and that appellant had in law constructive 
notice of that fact. Plaintiff is entitled then and has an equity, 

to repel the claim of the appellant, who made no enquiry as to 
the nature of his possession. Where appellant made no en- 
quiry at all, he is taken to have had constructive notice of all 
the equities in favour of plaintiff. The fact that his immediate 
vendor was not 1st defendant, but purchasers from 1st defen- 


dant, does not affect this question of notice. 


Appellant then, though possibly a purchaser in good faith, 
was a purchaser with notice of the contract to sell of which 
plaintiff now seeks specific performance, and cannot therefore, 
vide S. 27 Specific Relief Act, resist the plaintiff's suit. 


We therefore agree with the lower Court's - decision, 
though the reasons given by it are hardly adequate. It fol- 
lows that this appeal must be dismissed and we dismiss it with 
costs to plaintiff and half costs to rst defendant, payable by ap- 
pellant. The defendants 1 to 4 will within one month from to- 
day execute the conveyance directed by the decree of the lower 
Court regarding the land in schedule A, and on execution there- 
of Rs. 1,000 now in deposit in the lower Court will be paid out 
to 4th Actendant 

C. C. C. Appeal Nos. 30, 33 and 34 of 1921. 

CCC A. No. 30 of 1921 follows No. 29.0f 1921 and 
is dismissed with costs (excluding Vakil’s fee) C. C. C. As 33 
and 34 of 1921 are not pressed before us and are dismissed 
with costs to 4th defendant and half costs to 1st defendant (in 
C. C. C. A. 33 of 1921) payable by appellant. (One Vakil’s 
fee for both). ee 

A. V. V. l Appeal dismissed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :_81R WALTER SALIS SCHWABE K. C. Chief 
Justice, AND Mr. Justice Courts TROTTER. 


Parthasarathy Reddiar and others ... Appellants* (Defen- 
dants). 

Y. l 
Kandasami Mudaliar and others ... Respondents (Plaintiff). 


e Hindu Law —Adoption—-Widow—Limiis of her power—Consent of sapindas 
—Corrupt consent Promise of a bribe —Estoppel —Nemo allegans turpitudinem 
suam est audiendus. 

A Hindu widow who succeeds as heir to her unmarried son who died at the 
age of 18 is competent to adopt a son to her husband with 
the consent of his sapindas, The mere promise of payment for the consent of a 
sapinda does not vitiate the consent. There must be something more than a 
promise of payment to sustain the plea of the invalidity of the consent on the 
giound of its having been corruptly given. 

Obiter :Neither a sapinda who has given his consent for a bribe or through 
corruption, nor any. one claiming through such Sapinda, can set up the invalidity 
of the adoption on the ground that there was no proper consent. The maxim 
“Nemo allegans turpitudinem suam est audiendus” is one applicable to this 
country, 


Kamayya v. Mamayya (1917) 32 M. L. J. 484; Sidlingappa v. Hirasa 
(1907) 31 B. 405 Referred to. 


Appeals against the Judgment and Decree of the Hon'ble 
Mr. Justice Phillips, passed in exercise of the Ordinary Origi- 
nal Civil Jurisdiction of the High Court in C. S. No. 212 of 
1919. 

T. R. Ramachandra diyar, P. V. Ramachandra Raju and 
5. Srinivasa Aiyar for appellants in Appeal 118 of 21. 

V.V. Srinivasa Aiyangar and A. Narasimhachariar for 
appellants in A. No. 120 of 21. Dorasami Mudaliar and 
Natarajan for appellants in A. No. 119 of 21. 

K. Narasimha Aiyar and V. N. Ramanatha Rao for res- 
pondents. 

The Court delivered the following 

JUDGMENTS :—T'he Chief Justice — In this case a widow 
who had a son who attained the age of 18 and subsequently 
died unmarried adopted the appellant who was the son of her 
daughter. The first question that arises is whether such an 
adoption with the consent of her deceased husband or with the 
consent of the Sapindas is legal. This question came before 
this Court a short time ago in Second Appeal No. 1568 of 
1920 reported in 44 M. L. J. 349)* and Wallace, J. and I de- 
cided that it was legal. I see no reason for departing from 
that judgment. j 


O. S. No. 118 etc, of 1921. | Dated. 12th Feb. 1923. 
#Yadawalli Tripuramba v, Yadavailt Venkataratnam (1923) 44 M. L. J. 349. 
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The consent of the Sapinda one Kumaraswamy Mudaly 
whose consent was necessary, it is alleged in this case, was 
obtained by a promise given by the mother of the adopted boy 
to pay him a sum of Rs. 200. The onus of establishing that 
was strongly on the respondents. I am not satisfied that he 
was bribed at all, from which it follows, in my view, that the 
onus was not discharged. 


Another interesting point was raised, namely, whether, if 
the promise of payment was made in connection with obtain- 
ing that consent, that fact is conclusive to prevent the adoption 
being good. It, would be very strong evidence that the con- 
sent was obtained corruptly, but it is not clear on the autho- 
rities that the mere fact of the promise of payment standing 
alone would be conclusive. In this case the adoption of this 
particular boy was obviously reasonable. He was the grand- 
son of the deceased through a daughter. I think it is enough 
to say in this case that the point does not directly arise ; but I 
would add that I should want to be satisfied that there was 
something more than a promise of payment relied upon. The 
respondent in this case is the adopted son of Kumaraswami 
Mudaly, whose consent, it is alleged, was corruptly given, and 
the question arises whether the respondent who claims through 
Kumaraswami Mudaly is estopped from denying the fact that 
his adoptive father did consent. The first point as to that is 
whether the mere fact that the adopted son has changed his 
status by entering into the new family is sufficient to bring that 
principle of estoppel into operation. On the view I take of 
the facts of this case, it is unnecessary now to express any opi- 
nion on that interesting and somewhat difficult point. But 
a further question of estoppel also arises. It is a principle 
of law adopted from the Roman Law that no one alleging his 
own wrong is to be heard, Nemo allegans turpitudinem suam 
est audiendus. That principle is applied in England and is 
to be found clearly stated in the case of Doe dem. Roberts v. 
Roberts (1), and that that principle is applied in this 
country is clear from the recent decision of this Court by 
Wallis, C. J. and Coutts Trotter, J. in Kemayya v. Mamay- 
ya (2) and itis also very clearly stated by Jenkins, C. J. 
in Sidligappa v. Hirasa (3) and it comes to this :_that where 
it is necessary for a party who wishes tô establish a certain state 
ils a NE NAAR, a 
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of things in order to do so to set up his own wrong doing, he 
will not be allowed to do so. In this matter the respondent, 
who merely takes from the late wrong-doer, Kumaraswamy 
Mudaly, can be in no better position than Kumaraswamy 
Mudaly himself ; and applying that principle, it is quite im- 
possible for him to set up that the consent that his adoptive 
father gave was obtained from him by a promise of corrupt 
payment. In the view I take of this part of the case, it 15 
unnecessary for me to consider the question whether the sub- 
sequent release given by Kumaraswami of any rights he might 
have possessed was a valid release or not. 

Appeal No. 120 of 1921 must be allowed and the suit 
dismissed with costs throughout. Appeals Nos. 118 and 119 
will be allowed with costs here and below. 

Coutts Trotter, J.J am of the same opinion and only 
add a few words because we are differing from the learned 
trial Judge among other things on a question of fact. That 
question is whether there was evidence before the learned 
Judge on which he ought to have come to the conclusion that 
the reasonable inference from the facts was that Kumaraswami 
was influenced by corrupt motives to give his consent as a 
Sapinda to the adoption. Looking at the facts as found it 
appears to me that they cannot reasonably give rise to more 
than at best a suspicion, and having regard to the dates, namely, 
that the consent was in July 1909 and the alleged promise of 
payment was in the following October, it seems quite consis- 
tent with the facts to hold that Kumaraswamy, having given his 
consent from perfectly proper motives, afterwards thought that 
he could make something out of it. Therefore I agree with 
my Lord that, on the facts as we know them the question of 
corruption in the exercise of the choice and discretion by 
Kumaraswamy as to giving his consent as a Sapinda does not 
arise. 


There were certain points of great interest argued in this 
case, but I do not think that they are necessary for our deci- 
sion and I do not propose to discuss them. I respectfully 
agree with the decision of my Lord and my brother Wallace J. 
to which reference has been made. 

The only other thing about which I wish to say a few 
words is with regard to*the question of estoppel. I do not 
think that the learned trial Judge had a fair opportunity of 
dealing with that question, because he says in his judgment at 
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page 24, “The question of estoppel raised by the 1st defen- 
dant which is the subject-matter of issue 3 hdd not been pressed, 
and the issue must be found for the plaintif.”  [ take that 
to mean not that the learned Judge decided that question but 
that his attention was not fairly drawn to it so as to enable him 
to deal with it. That I take to be the doctrine of estoppel 
proper with which my Lord has dealt. But I do not see that 
there was even a mention made to the learned Judge of an- 
other ground of defence, which is perhaps the strongest that 
we have to deal with, namely, that based on the maxim— N emo 
allegans turpitudinem suam est audiendus. That maxim be- 
longs to Civil Law and is taken from the Institutes ; it re- 
appears in the Common Law in England for example in the 
two cases to which my Lord referred Doe dem. Roberts. v. 
Roberts (1) and Prole v. Wiggins (4). The question is 
whether in this Court that salutary principle of law is to be ap- 
plied. ‘There is authority both in this Court in the case to 
which my Lord has referred and in Bombay in I. L. R. 31 
Bom. 405, for applying such a maxim, and I am entirely in 
concurrence with the view that we should refuse to allow the 
respondent in this case, who can only claim through Kumara- 
swamy, to set up the case that the person through whom he 
claims had his judgment vitiated by the acceptance of a corrupt 
consideration. | 
I agree that these appeals must be allowed with costs. 


Ae VeV: Appeals allowed. 





In THE HicuH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE KRISHNAN. 


Srirangam Municipal Council, 
represenetd by its Chairman 


K. Singam Aiyangar ... Petitioner (Plaintif). 
v. 
Bodi alias Anganna Naidu.. . Respondent (Defendant). 


Madras District Municipalities Act (IV of 1884) S. 45—Suit by Munici- 
pality for recovery of money duc from toll Contractor—Contract not in writing— 
Effect of. : 

In a suit by a Municipal Council against a contractor who had bought in 
an auction the right to collect certain fees or tells in the Municipality for the 





aC. R. P. No. 333 of 1922. 28th February 1923. 
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balance of money due from him, the defence was that the contract was not in 


writing as required by S. gs of Madras Act IV of 1884 and that the claim was 
therefore unsustainable. 


Heid that the defendant having enjoyed the right of collecting the tolls for 


a year, was liable as on an implied contract and that the Municipal Council was 
entitled to a decree against him. 


Lawford v. Bellericay Rural Council, (1903) 1 K. B. 772 followed. 


, Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of Small Causes, Trichi- 
nopoly in S. C. S. No. 4055 of 1921. 


N. Rajagopalachariar for petitioner. 
Respondent did not appear. 


The Court delivered the following 


JUDGMENT :__In this case the defendant bought in auction 
the right to collect fees or tolls for slaughtering cattle in the 
slaughter-house of the plaintif Corporation. This suit is for 
the balance money due from him. The suit has been dismissed 
by the lower Court on the ground that no written contract was 
executed as required by S. 45 of the old District Municipalities 
Act IV of 1884 which was in force. It is argued before me 
that though no claim could be made on the basis of the written 
contract a decree should have been given at any rate on the 
footing of executed consideration, the defendant having been 


found to have enjoyed the right of collecting the toll for the 
whole year. 


There is no doubt a conflict of authority on the point. 
Se far as the English Law is concerned it must now be taken 
as settled by Lawford v. Bellericay Rural Council (x1) in 
favour of such decrees being given. The learned Judges 
refer to Young and Co. v. Mayor etc., of Royal Leamington, 
Spa (2) which was taken to have laid down the opposite view 
and point out that the question was expressly reserved there. 
In Douglass v. Rhyl Urban Council (3) jayce, J. holds that 


the case in (1903) 1 K. B. settles the English Law on the 
point. 


As regards the authorities in our High Court the case in 
Raman Chetti v. The Municipal Council of Kumbakonam (4) 
does not really deal with this question. The observation in 
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Ramaswamy Chetty v. The Municipal Council, Tanjore (5) 
is based on Young and Co. v. Mayor etc.of Royal Leamington 
Spa (2) which has now been explained away 
and is inthe nature of an obiter. I do not propose to 
refer to the other Indian cases. I think the plaintiff Munici- 
pality is entitled to a decree as sued for on the footing that 
defendant has enjoyed the right of collecting the tolls for the 
whole year contracted for and is liable as on an implied con- 
tract. 

The Civil Rvision Petition is allowed and the decree uf 
the lower Court is set aside and a decree given to the plaintiff 
as sued for with costs in this Court and the lower Court. 

A. V. V. Petition allowed. 


In THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT -__Mr. JUSTICE OLDFIELD AND MR. JUSTICE 
VENKATASUBBA RAO. 


Sivasubramania Pillai ... Appellant* (1st respondent). 
v. 
Theethiappa Pillai (dead) 
and others ... Respondents (and and 3rd) 


(and L. Rs. of ist respondent). 


Provincial Insolvency Act (IIT of 1907), Ss. 24 (3), 39 (4) and 46—Righi 
of creditor to prove debt in bankrupicy—Discharge of debior—Effect of-—~—Condt- 
tional order of discharge—Debt merged in deciee—Bar of limitation—Ctvil 
Procedure Code, S. 48—Effect of —Right of insolvent to appeal against order 
admitting proof of debts—“ Aggrieved person,” 

Where the Insolvency Court admits the proof of a creditor whose debt is 
alleged to be not proveable in insolvency, it is open to the insolvent to appeal 
against the order. The insolvent is a “ person aggrieved” by the order within 
the meaning of S. 46 (1) of the Act IIT of 1907. 

There is nothing in S. 24 (3) of Act III of 1907 making it obligatory on 
a creditor to tender proof of his debt before the discharge of the insolvent. 
The law of insolvency allows proof of debts at any time during the adminis- 
tration so long as there are assets to be distributed. 

An order of discharge of an insolvent on condition that he should, subject 
to his right to an allowance of Rs. 25 per month, for the maintenance of him- 
self and his family, place at the disposal of the Court all property he might 
afterwards acquire does not amount to such a discharge as is referred to in 
S. 24 (3) of Act III of 1907. 

Where a person had a decree which was executable against the insolvent 
on the date of adjudication, the mere fact that during the pendency of the 


"A. A. O. No. 106 of 1920. 6th March, 1923. 
5. (1906) I. L. R 29 M. 360. a. (1883) LD R. 8 A C, s13. 
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insolvency proceedings the period of twelve years prescribed by 8. 48, C. P. C. 
had expired, does not prevgnt the decree-holder from proving his debt in insol- 
vency. In bankruptcy a debt does not become barred by lapse of time if it 
was not barred at the commencement of the bankruptcy. 


Appeal against the order of the District Court of Tinne- 
velly in I. A. No..488 of 1919 in J. P. No. 6 of 1909 dated 
srd day of January, 1920. 

K. V. Krishnaswami Aiyar, T. L. Venkatarama Aiyar and 
T. Ananta Aiyar for appellant. 

° S.T. Srinivasagopalachari, T.Nallasivam Pillai and 
Chidambaram and Marthandam for respondents. 

The Court delivered the following 

JUDGMENTS Oldfield, J. :__This insolvency originated 
in the arrest by 1st respondent of the insolvent, here appellant. 
On the latter’s adjudication however, only two creditors, now 
represented by other respondents, proved debts, the appellant 
refraining from proving his, until after a dividend of less than 
half an anna had been distributed and about nine years had 
elapsed. Evidently what has led him now to tender proof of 
his debt under S. 24 (3) of the Provincial Insolvency Act HI 
of 1907 is that on the 20th September, 1918, the lower Court 
granted the insolvent what is described as a conditional dis- 
charge, the condition being that he should, subject to his right 
to an allowance of Rs. 25 per month for maintenance of him- 
self and his family, place at the disposal of the Court all 
property he might afterwards acquire. This discharge was 
granted on the application of the insolvent based on the expec- 
tation that in case of his discharge his mother would relinquish 
a life estate, to which he was entitled in reversion, in his 
favour ; and the appellant evidently thought it worth while 
to prove in order to obtain a share in these new assets. - The 
lower Court held that he was entitled to do so a 5 uae 
the two points urged before it and here, that his claim was 
made after the order of discharge of 20th September, 1918 
and that recovery of his debt would in proceedings other than 
insolvency be barred by limitation. 

A preliminary objection has been taken to this appeal by 
the insolvent on the ground that he is not a “person aggrieved” 
within the meaning of S. 46 (2) of the Act, because he has 
no interest in the distribution of assets, which have vested in 
the Official Receiver for his creditors, whoever they may be. 
But that is unsustainable.” For under S. 41 he will eventually 
be entitled to any surplus remaining after the creditors, who 
have proved, have been satisfied and will be deprived of such 
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surplus if the proof of another creditor, whose claim may 
diminish or exhaust it, is wrongly admittetl. Another formal 
objection to the proceedings is, that the Official Receiver has 
not, so far as appears been a party to them at any stage. But, 
as all the creditors concerned have had notice of them, we 
simply note this irregularity and proceed. 


First, as regards the order of 20th September, 1918, it 
iz, we may observe, defective, because it contains no definite 
provision for or directions to the Official Receiver regarding 
the manner in which it is to be given effect; and it should 
probably have been framed with reference to S. 44 (5) ex- 
plicitly as imposing a condition and also suspending the dis- 
charge, until that condition had been fulfilled by the execution 
of the anticipated release in favour of the Official Receiver or 
otherwise for the benefit of the creditors. But its terms have 
already been stated and its meaning is clear. First, a point 
referred to by the lower Court, although in doubtful language, 
this order is consistent with the future declaration of a final 
dividend, since it contemplates the realization of further assets 
for distribution in one ; and, it may be added, it is clear from 
the text of the order, by which the insignificant dividend al- 
ready distributed was declared, that it was not final. Next, 
the order of 20__9__1918 was not one of absolute discharge. 
For it was in terms conditional, and expressly contemplated 
the continuance of the insolvent’s disability to acquire property 
except for the benefit of his creditors and subject only to the 
reservation of a monthly income for himself and his family. 
Those terms are, as already stated, anomalous and it is doubt- 
ful what exact change in the insolvent’s position they were in- 
tended to effect and whether they were intended to do or did 
more than release him from liability for his scheduled debts, 
those debts being made payable only from the property, which 
he was expected to acquire. Certainly, however, and this 15 
the material point, there is nothing to'indicate an intention on 
the part of the Court or other parties to the order to release 
such property from proveable debts or to make any charge 
in respect of them except as regarded the liability of the insol- 
vent himself. It is then impossible to accept the first argu- 
ment for the insolvent (appellant), that this order constituted 
such a discharge, as is referred to in S. 24 (3) as fixing the 
stage in the insolvency, after which no more proofs, such as 
the respondents, ’ could be received, 
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That argument is moreover open to objection on thé ‘fur- 
ther ground that the reference to discharge in that-section does 
not fix that stage. No doubt the section is at first sight expli- 
cit—“ Any creditor may, at any time before the discharge of 
the insolvent, tender proof of his debt.” But those words 
must be read in the light of S. 39 (4), under which debts, if 
notified, as was the respondents’ in the present case, can be 
proved until a final dividend is declared and the fact that it will 
in many cases be harsh and useless to postpone the grant of 
discharge ‘until its declaration. For, although it may be im- 
possible for the purpose of S. 44 (3) (a) to ascertain the pro- 
portion between assets and liabilities at an early stage in the 
insolvency, it may be clear that the insufficiency of the former 
has arisen from causes, for which the insolvent is not responsi- 
ble ; and there will then be no reason for postponing his dis- 
charge, if he asks for it, as he can do under S. 44 (1), at any 
time after the order of adjudication. We have not, it 15 
worth observing, been shown that this reference to the right to 
prove before discharge corresponds with anything in the Pre- 
sidency Act or English Law ; and it is possible that it was 
worded with reference to the description of debts proveable 
under the Act in S. 28 (1) as including those, to which the 
debtor becomes subject before his discharge by reason of obli- 
gations incurred before his adjudication. See S. 46 (3), Presi- 
dency Act III of 1909 and S. 30, (4) & (5) Geo. V, c. 59. 
In any case the general law of insolvency contemplates proof 
of debts at any time, so long as there are assets to be distri- 
buted and no injustice is done to other parties. Ex parte 
Boodam : Re Taylor’ (1) and McMurdo In re, Penfield v, 
Mc. Murdo (2). We accordingly hold as a fair construction 
and one, which will reconcile the policy of the Act and S. 39 (4) 
with S. 24 (3), that the words we are concerned with in the 
latter are not restrictive, but, as Vaughan Williams, J. said in 
thesecond of those decisions of similar words, “as soon as mav 
be after the making of a receiving order” in the Bankruptcy 
Act of 1883, Sch. IL R. 1 merely directory and that “ non- 
compliance with them does not in any way deprive any creditor 
of his right or limit his right. ” 


That contention failing, it is argued next that the respuh- 
dent’s debt is not proveable, because it would be time barred ir 
other proceedings, or more definitely, because the decree, in 





1, 2 Deg F and J 625. 2. (1902) 2 Ch, 684. 
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which it is. merged, would be unexecutable after the twelve 
years, which have elapsed since tts date, inder S. 48 C. P. C. 
That twelve years elapsed between the respondent's decree and 
the presentation of his proof is no doubt true. But we are 
still of opinion that his debt is proveable under S. 28(1) of the 
Act . The definition in that section of a proveable debt con- 
tains no reference to the date, at which the proof is presented 
or to any date except that of the adjudication, when respon- 
dent’s debt, embodied in the decree which he had lately been 
executing, was certainly recoverable ; and the view that the 
existence of the debt at the date of adjudication alone is ma- 
terial is in accordance with English authority on the similar 
provision of the English Law. The matter is dealt with genc- 
rally In Ex parte Ross (3), that decision, it may 
be observed, being unaffected by the facts that (1) the 
debts in question had not, like the respondent’s debt been mer- 
ged in a decree and that they represented obligations which 
became enforceable only after the date of the adjudication, but 
before that of the discharge, the Indian and English definitions 
of proveable debts alike including such liabilities. On the 
other side reliance has been placed on Benzon In re : Bower v. 
Chetwynd (4); and no doubt reference was made to the nrin- 
ciple that, if the statute begins to run, it continues, whatever 


happens, to do so ; and that principle would be applicable in the 
case before us, because the twelve years period ayailable to 
respondent for execution of his decree had opened before ap- 
pellant’s petition was filed. But the principle was applied in 
the case then under disposal, only because that case was, what 
the case before us is not, one of an administration suit and not 
of insolvency. If the question had been of insolvency, Ex parte 
Ross (3) would, as the earlier part of the judgment shows, 
have been followed and it would have been held that a debt nut 
barred at the commencement of the insolvency does not in and 
for the purpose of the insolvency become barred by lapse of 
time. Respondent has then relied on the decision in Subbarayan 
v. Natarajan (5) that S. 48 contains an unqualified prohibition 
of execution of decrees over twelve years old. But the answer is 
that, when (as we hold) the respondent can prove for his decree 
debt in the insolvency, no question of his right to execute is 
raised. In these circumstances we. must, following Exparte 


3. 2 Gl. and Jameson’s 46 and 330. + (1914) 2 Ch, 68, 
5. (1922) LL R 45 M. 785 :M. L. J. 


PART V.] THE MADRAS LAW JOURNAL REPORTS, 171 


Ross, hold that his debt is proveable within the meaning of S. 
28 (1). ° 

The result is that the appeal fails and is dismissed with 
costs of legal representatives of Ist respondent. 

Venkatasubba Rao, J. — I agree and I would like to state 
my reasons for the conclusion at which we have arrived. 

It was first contended by Mr. K. V. Krishnaswamt 
Ajiyar for the insolvent-appellant that under S. 24 (3) 
of the Provincial Insolvency Act, 1907, a creditor 
would be bound to tender proof of his debt 
before the discharge of the insolvent and that as in 
the present case, proof was submitted after the insolvent’s dis- 
charge the creditor’s application should not have been enter- 
tained. In the view I am taking, it is immaterial that the dis- 
charge in the present case was conditional. The relevant 
portion of S. 24 (3) is as follows: “Any creditor of the in- 
solvent may at any time before the discharge of the insolvent 
tender proof of his debt and apply to the Court for an order 
directing his name to be entered in the schedule as a creditor in 
respect of any debt provable under this Act and not entered in 
the schedule.” I am unable to interpret this provision as 
rendering it obligatory upon a creditor to tender proof before 
the discharge of the insolvent. Under S. 44 a debtor may at 
any time after the order of adjudication apply for an order of 
discharge. There is nothing in the Act to prevent an order 
of discharge being passed at a very early date after the order 
of adjudication, and it seems to be inconsistent with the scheme 
of the Act to hold that a creditor who does not prove his debt 
before an order of discharge is deprived altogether of his re- 
medy. Ineed only refer to S. 39. Cls. (3) and (4) of that 
section set forth the disabilities of the creditor guilty of laches 
in the matter of proving his debt. Cl. 3 while giving him a 
certain right provides that he shall not be entitled to disturb any 
dividend declared previous to the proof of his debts. Cl. 4 re- 
fers to a declaration of a final dividend. It must be first 
observed that no inflexible rule is laid down as regards the point 
of time when a final dividend is to be declared. The clause 
only provides that when the receiver has realised all the pro- 
perty of the insolvent or so much thereof as can be realised 
without needlessly prptracting the receivership, he shall declare 
a final dividend. The matter is largely one of discretion to be 
exercised by the Court. When a final dividend is to be de- 
clared in a particular case, will depend upon the circumstances 
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of that case. It is next material to observe that the penalty 
prescribed for neglect or omission to prov a debt before mak- 
ing a final dividend is, that that dividend shall be declared with- 
out regard to the claim of the creditor who has failed to prove 
the debt. These are the provisions which limit or affect the 
right of a creditor who fails to tender proof of his debt before 
a specified point of time. 


Mr. K. V. Krishnaswami lyer’s second contention was, 
that if a creditor omits to prove his debt before the declaration 
of a final dividend he is barred from doing so. There is no 
warrant for this position in the sections to which I have refer- 
red. Itis unnecessary to deal with this contention further 
than to say that this argument is entirely distructive of the first 
argument to which I have referred. According to the first 
contention based on S. 24 (3), the discharge of the insolvent is 


- the furthest point of time beyond which no debt can be proved, 


whereas the second contention fixes the declaration of a final 
dividend under S. 39 (4) as-an event subsequent to which a 
proof of a debt cannot be tendered. In my opinion, neither 
of these arguments is sound. No limitation is fixed for the 
creditors to come in and prove their claims. This is the Eng- 
lish rule, and wé-have been shown nothing to induce me to hold 
that under the Provincial Insolvency Act a different rule is 
intended. 


~* Rule 1 of’the second’schedule to the English Bankruptcy 
Act, 1883, runs thus: “ Every creditor shall prove his debt 
as soon as may be after the making of a receiving order.” It 
will be noted that the word used is ‘ shall.’ But in McMurdo 
In re : Penfield v. McMurdo (2) Vaughan Williams, L. J. 
held that the rule was “ merely a directory clause, a clause non- 
compliance with which does not in any way deprive any creditor 
of his right or limit his right.” He observed that in his ex- 
perience of bankruptcy practice there never was any doubt as 
to the right of a creditor to come in and prove at any time 
during the administration. This rule was stated to be subject 
to certain conditions which are not material for the present 
purpose. See also Halsbury, Vol. 2, paragraphs 380 and 394.. 
No Indian cases were cited to us. But I find that in 
Lakshmanan v. Muthu (6) a Bench of this Court observed 
that it is open to a creditor at any timé while the assets are un- 
distributed to prove his debt and added “this is the course in 





2. (1902) II Ch, 684. 6 (1887) LLR ir M, 1. 
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all bankruptcy and insolvency proceedings.” I am not quite 
clear how the statement in the judgment that even if a schedule 
had been framed it was still open to the creditor so long as 
assets were available to apply to be admitted on the schedule 
under S. 352 of the Civil Procedure Code of 1882, is reconcil- 
able with the Art. 174 of the Limitation Act of 1877 which 
prescribed for an application under S. 353 of the said Code a 
period of 90 days from the date of the publication of the sche- 
dule. But ĮI am referring to the case only for the purpose of 
showing that it was regarded as a settled doctrine that apart 
from any particular statute, in bankruptcy proceedings no limi- 
tation was fixed for creditors to prove their debts. I may 
state that the Provincial Insolvency Act III] of1907 repeals 
not only the provisions of the Civil Procedure Code relating 
to insolvency but also Art. 174 of the Limitation Act of 1877. 


I also find that in Parshadi Lal v. Chuni Lal (7), a dis- 
tinction was drawn between applications under S. 353 of the 
Civil Procedure Code of 1882 governed in regard to limita- 
tion-by Art. 174 prescribing a period of go days and applica- 
tions under S. 353 to which Art. 178 prescribing a period of 
three years was held applicable. An argument based upon 
Parshadi Lal v. Chuni Lal (7) that an application by a credi- 
tor to prove his debt is governed by Art. 181 of the present 
Limitation Act, was not advanced before us, and possibly the 
omission to advance this argument was due to the fact that 
Art. 181 is held applicable only to applications under the Civil 
Procedure Code and that as at present the insolvency law is 
contained in the Insolvency Act and not in the Civil Procedure 
Code, Art. 181 can have no application. 


The object underlying S. 24 of the Provincial Insolvency 
Act is the same as that which underlies r. 1 of the second sche- 
dule to the English Bankruptcy Act, 1883, namely, to enjoin 
upon creditors to tender proof as eatly as possible, a course 
tending to convenience in the administration of the insolvent’s 
estate ; and the provision clearly does not enact a rule of 
limitation. 


I therefore hold, as my learned brother has done, that 
the creditor’s application to prove his debt was not made be- 
yond the time allowed By the law, and this ground of appeal 
consequently fails. 


ze (1883) L L, R. 6 All 142. 
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The next argument of Mr. K. V. Krishnaswami Iyer was 
that the debt itself was barred, and as there was no subsisting 
debt there could be no proof of debt. In my opinion, this 
argument is also untenable. The creditor’s debt was merged 
in a decree, and it was argued that under S. 48, C. P. C., the 
decree became extinguished. This argument cannot be accept- 
ed because S. 48 deals only with execution and lays down that 
no order for the execution of the decree shall be made upan 
an application presented after the expiration of 12 years from 
certain dates which however it is immaterial to specify for the 
present purpose. 

Then the general argument remains that a barred debt 
cannot be proved in insolvency. I shall say nothing in regard 
to the question as to whether the pendency of insolvency pro- 
ceedings does or does not save a debt from the bar of limita- 


` tion. In the present case the debt is sought to be proved in 


the insolvency itself and no claim is based upon the debt in a 
separate proceeding. Ex parte Ross (3) to which Mr. Sri- 
nivasagopalachariar referred us, clearly held that tn bankruptcy 
a debt did not become barred by lapse of time if it was not 
barred at the commencement of the bankruptcy. The same 
view was taken in Ex parte Lancaster Banking Corporation, In 
re Westby (8) which was also relied on by the learned Counsel. 
A very clear statement of the principle is contained in the fol- 
lowing passage in the judgment of Bacon, C. J. in that case. 
“ When a bankruptcy ensues, there is an end to the operation 
of that statute, with reference to debtor and creditor. The 
debtor’s rights are established and the creditor’s rights are 
established in the bankruptcy, and the Statute of Limitations 
has no application at all to such a case, or to the principles 
by which it is governed.” The authority of these decisions 
has not in the slightest degree been shaken by Benson In re 
Bower v. Chetwyed (4). On the contrary the judgment in 
it while holding that the pendency of the bankruptcy proceed- 
ings did not save a claim made in the course of an administra- 
tion suit from being barred by the Statute of Limitations care- 
fully distinguished Ex parte Ross and other cases similar to it 
as being cases where the proof was in the bankruptcy 
siself. I cannot do better than quote the following passage 
from the judgment : “As to the secend point, cases were 
quoted beginning with Ex parte Ross (3), which show that in 

(idiom 

8 10 Ch. D, 776. 4. (1914) II Ch. 68. 
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the bankruptcy a debt does not become barred by lapse of 
time if it was not sd barred at the commencement of the bank- 
ruptcy, and of this there can be no doubt, but this is only in the 
bankruptcy.” 

The rule contained in S. 28 (1) as regards debts prove- 
able under the Act is consistent with the rule deducible from 
the English cases. All debts to which the debtor is subject 
when he is adjudged an insolvent (quoting only the material 
portions ) are debts proveable under the Act. Under the 
section therefore it must be a debt to which the debtor was 
subject on the date of the adjudication. If the debt was then 
subsisting it is proveable in insolvency. 

On these grounds the second contention of the appellant 
also fails. 

I therefore agree that the appeal should be dismissed 


with costs of the legal representatives of the Ist respondent. 
A. V. V. Appeal dismisse4. 





In THE HIGH Court OF JUDICATURE AT MADRAS. 
PRESENT SIR WALTER SALIS SCHWABE, K. C. Chief 
Justice AND MR. Justice WALLACE. 


S. Parthasarathy Aiyar 
v. 


M. Subbaroya Gramany and 
another Respondents (Defendants). 


Transfer of Property Act, $. 3—Constructive notice—Possession of part of 
the premises—Possession not known to purchaser or mortgagee—Bona fide pur- 
chaser for value—Possessory title-—Sutt by transferee—Succession Act, S. 187— 
Unprobated IV tll—Rights of legates. 

A person who has acquired property under a voidable title ean himself 
give a good title to the property to a bona fide purchaser or mortgagee from 
him, who deals with for value and has no notice of the defects in title. Under 
S. 3 of the Transfer of Property Act constructive notice of all the rights of 
a person in possession of property sold or mortgaged is to be imputed to pur- 
chasers or mortgagees who made no enquiry of the persons in occupation. The 
rule is based on the principle that where another is in exclusive possession of 
the property and such possession would prima facie be inconsistent with the full 
rights of ownership of the vendor or mortgagor and the purchaser or mort- 
gagor does not choose to ask what that possession is, he must be taken to have 
got the information that he would have obtained if he had asked. But the 
unknown occupation of a part of the premises by a tenant or other person 
does not put the purchaser or mortgagee on enquiry as to the possible rights of 
the occupier of the portion over the remainder of the premises. 


17th January, 1943. 


Appellant® (Plaintif). 








*O, S. Appeal No. 70 of 1991. 
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Hunt v. Luck (1) ; Hunter v. Walters (2) ; Manji Karimkhan v. Hoort- 
bai (3) referred to. á 

Under S. 187 of the Indian Succeæion Act a person who in Court has to 
prove title and has to deduce that title from a Will, whether that person is 
plaintiff or defendant, cannot do so without producing probate. Carlapathi 
Chinna Cunniah v. Cota Nammalwariah (4) doubted. 

A person having a possessory title to immoveable property or a transferee 
from such person, can maintain a suit to eject a trespasser. Asher v. W i- 
lock (5); Perry v. Chissold (6) referred to. 


On appeal from the Judgment of the Hon'ble Mr. Justice 
Kumaraswami Sastriar, passed in the exercise of the Ordinary 
Original Civil Jurisdiction of this Court in C. S. No. 288 of 
1919. 

S. Paradachariar for T. R. Venkatarama Sastri for 
appellant. 

T. Ethiraja Mudaliar for respondents. 

The Court delivered the following 

JUDGMENTS :__The Chief Justice :_One Jambulinga 
owned two adjoining houses in Mylapore. He purported to 
mortgage them to one Subbusami who was a brother of the 
husband of Meenakshi, Jambulinga’s daughter. He then died 
and left a Will appointing his widow Mylathammal executrix 
and giving her power to sell his property for the purpose of 
paying debts and to enjoy what was left during her life, and 
bequeathing after her death what was left to Meenakshi. 
Probate has never been taken out of the Will. Some years 
later, the widow purported to sel! the property to Rajagopal 
her brother for Rs. 1,000. The documents of title were 
handed over to him, the sale deed was registered and in the 
presence of the Registrar a thousand rupees were handed over 
by Rajagopal to the widow. Subbusami joined in that sale by 
acknowledging the discharge of his mortgage which was for a 
larger amount, the sale deed providing that the sale was for 
the purpose of discharging that mortgage. Many years after- 
wards, Rajagopal purported to sell the property to Subbaroya 
Gramany for Rs. 4,000 and he, with the assistance of Raja- 
gopal, mortgaged the premises to the plaintiff for Rs. 2,000, it 
being stated that Rs. 2,000 was required for the purpose of 
providing part of the purchase money. This suit has been 
brought by this mortgagee to obtain possession of the premises. 
Meenakshi who has been for some time in occupation of part 
of one of the two houses resists the claim for ejectment alleg- 
ing that the property is hers. ° 


1. (1901) 1 Ch, 45 affirmed on appeal in (1902) 1 Ch. 428. 

a. (1871) L. R 7 Ch. 75 at p. 83. 3. (1911) L L. R. 35 Bom. 342. 
4. (1909) I. L R. 35 Mad. 91. g. (1865) 1 Q. B. 1, 

6. (1907) App. Case 73. 
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The learned Judge, who tried the case, has held that de- 
fendant Meenakshi has made out her case. He holds that 
all the transactions relating to this property from the time of 
the mortgage to Subbusami down to the sale to Subbaraya Gra- 
many and including that sale, were benamt transactions and 
mere shams. He holds too that the plaintiff is in no better 
position than Rajagopal or Subbaraya Gramany, because he is 
net a bona fide mortgagee for value without notice. 

I agree with the findings of fact of the learned Judge 
except on two material points. I agree that the original mort- 
gage to Subbusami by Jambulinga himself was not a real tran- 
saction. I agree that the sale by Rajagopal to Subbaraya 
Gramany was not a real transaction. I am prepared also to 
accept his view of the character and credibility of Rajagopal 
that he was an impecunious and unscrupulous person. But I 
do not agree with the inference that he has drawn from the 
facts put before him in relation to the sale by Mylathammal, 
the widow. Nor do I agree that on the facts as found by 
him, the plaintiff is not a bona fide mortgagee for value. No 
rational explanation has been offered to the Court as to why 
Mylathammal should have gone through the form of selling 
the property to her brother Rajagopal. It is suggested that 
she did so either, so that, Rajagopal might be trustee for 
Meenakshi, her daughter, and after her own death, protect 
the property for the benefit of the daughter against her hus- 
band ; or as an alternative, that she went through a form of 
a real sale in order to frighten her son-in-law and make him 
more careful in the future in his conduct towards her and her 
daughter. The first of these alternatives seems to me to be 
incredible, for one cannot believe that the mother would hand 
over her property to her brother in trust after her death for her 
daughter in the form of an absolute conveyance without inform- 
ing her daughter of the fact, and it is admitted that the daugh- 
ter was never told anything about it. In doing so, she would 
leave her daugter at the mercy of her uncle and if the uncle 
died, she would leave her without evidence to attempt to re- 
cover her inheritance from the uncle’s heirs. The other alter- 
native seemg to me to be equally incredible. | Because, in order 
to have the desired salutary effect upon the conduct of the son- 
in-law, he would have tobe told of the sale, that there was a 
real sale, and one would have thought that he would ascertain 
at once that it was not a real sale because his brother Subbu- 
sami who was a party to the transaction would tell him not to 
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be alarmed, as the whole thing was benami and could be d'sre- 
garded. And again, if he knew about it, how is it possible 
that his wife Meenakshi did not know about it? [ cannot 
accept either alternative as a possible motive for this curious 
transaction. It is not the case of a person buying the proper- 
ty and putting it in the name of somebody else as benami. It is 
suggested to be the case of a person who has a life interest and 
whose daughter has a reversionary right to her property, volug- 
tarily parting with the property in the sense of transferring it 
to somebody else. It is a much more likely view in my Judg- 
ment that Rajagopal being of the character attributed to him, 
in some way defrauded or tricked his sister into selling the pro- 
perty to him at an under value and probably also knowing full 
well that under the terms of the Will she was exceeding her 
authority in effecting the sale, because at that time there were 
no debts of the testator which required to be paid. I find on 
the facts that the sale to Rajagopal was a real sale though in- 
duced by fraud and voidable therefore on discovery of fraud 
by Mylathammal and consequently also by Meenakshi. But 
a person who has acquired property under a voidable title can 
himself give a good title to that property to a bona fide pur- 
chaser or mortgagee from him, who deals for value and has no 
notice of the defects in the title. In this case the plaintiff ad- 
mittedly dealt for value. He had in fact no notice at all of 
anything being wrong from the beginning to the end of these 
transactions. He had before him the original mortgage, the 
Will, title deeds to the property the conveyance to Rajagopal 
and the endorsement by the original mortgagee. He knew 
nothing of Meenakshi or that she had ever resided on the pre- 
mises. But it is argued that he had constructive notice of all 
Meenakshi’s claims by reason of the fact that, unknown to him, 
she was at the date of the sale in possession of a part of the 
premises. Now the doctrine of constructive notice is one that 
applies here as well as in England and here the requisites for it 
are stated in S. 3 of the Transfer of Property Act which runs 
thus : “A person is said to have notice of a fact when he actu- 
ally knows that fact, or when, but for wilful abstention from 
an enquiry or search which he ouglit to have made, or gross 
negligence, he would have known it, $ a3 
In England as here it has been held that constructive notice of 
all the rights of a person in possession of property sold or 
mortgaged i is to be imputed to purchasers or mortgagees who 
made no enquiry of the persons jn occupation. But that rule 
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depends on the principle that where another is in exclusive 
possession of the pfoperty and such possession would prima 
jacte be inconsistent with the full rights of ownership of the 
vendor or mortgagor, and the purchaser does not choose to ask 
what that possession is, he must be taken to have got the in- 
formation that he would have obtained if he had asked. It has, 
however, frequently been laid down that that doctrine has gone 
to its full length and must not be extended, and it has never 
been held that it is the duty of a proposed purchaser or mort- 
gagee to enquire of every person who may be on the premises 
or any part of those premises. Nor has it been suggested that 
the unknown occupation of a part of the premises would put 
him on enquiry as to the possible rights of the occupier of that 
portion over the remainder of the premises. There is indeed 
strong authority to the contrary. That master of equity 
Farwell, J. as he then was, in Hunt v. Luck (1), with whose 
judgment the Court of Appeal agreed, said thus: 
“If a vendor or mortgagor offers property stated 
to be subject to tenancies, there is nothing in the fact that ten- 
ants are all in occupation to give rise to any suspicion. * * *” 
In Hunter v. Walters (2), it was held that if further ern- 
quiry as to title of a small part of the estate would have re- 
vealed a defect in title as to the whole estate, the purchaser was 
not to be held to have constructive notice of that defect. 
In Manji Karimbhai v. Hoorbai (3) it was held that the fact 
that a person was in occupation of a small part of a house did 
not put a purchaser on constructive notice of that person’s 
rights as to the whole house. But apart from authority, one 
has to see here whether there has been wilful abstention from 
enquiry or gross negligence, and I fail to see how there can be 
wilful abstention or gross negligence in a failure to enquirc 
from everybody on the premises what their title might be. In 
the case of tenement houses, there may be on the premises the 
actual sub-tenants, their wives, families, friends, guests and so 
forth. To suggest that it is the duty of the proposed mort- 
gagee or purchaser to attend on these premises and examine 
narrowly every one of those persons would be casting upon him 
an intolerable burden, and to hold that he was affected by con- 
structive notice of all these person’s possible equitable rights 
over any part of the premises would be an extension of the 
doctrine of constructive notice, which, as I have pointed out, 
x. (1901) 1 Ch. 45 affirmed on appeal (1902) 1 Ch. 428, 
a. (1871) L. R. 7 Ch. 75, 88. 3. L L, R 35 B. 342. 
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ae has long been held, must be kept within the limits which have 
Aiyar been fixed. _I find nothing in this case to put the plaintiff upon 
R any enquiry as to Meenakshi’s rights and I hold that he is a 
u araya g : 
Gramany mortgagee for value without notice. 
Sue Maal pee An attempt was made before us to contend that the defen- 
Schwabe, dant had a prescriptive title as against plaintiff, that she and 
J. her mother had been in adverse possession of this property 
for over 12 years. No such defence was set up in the Cougt 
below and no such issue was before that Court. In my Judg- 
ment it is much too late to raise such a point now when it 15 
obvious all the materials which would be required to decide 
that question properly are not before the Court. 

On my findings that the plaintiff is a mortgagee for value, 
it follows that he is entitled to succeed in the action unless there 
is some infirmity in his own title and this brings me to a point 
which has been fully argued before us under S. 187 of the 
Succession Act which applies to the Will of Jambulinga in this 
case. By that section, no right as executor or legatee can be 
established in any Court of Justice, unless a Court of competenc 
jurisdiction shall have granted probate of the Will under which 
the right is claimed or shall have granted letters of administra- 
tion. Now the position in this case is rather curious. The 
defendant Meenakshi has no right to this property at all unless 
she takes under the Will from Jambulinga. It is not right 
as has been suggested in some cases to treat a Will of which 
probate has not been granted as non-existent and the property 
passing by intestacy. On the contrary, the Will is a perfectly 
valid document. The executor under it can deal with the pro- 
perty and give a perfectly good title though it may be that to 
complete that title it requires probate to be taken out at a later 
date. The defendant then having no title under the Will 
which she can prove, and seeing to that her right as reversioner 
might be affected when probate has been granted, she says that 
she is prepared as far as this case is concerned, to be treated 
as a mere trespassed in possession of the premises. She says. 
“You the plaintiff cannot turn me out, because you cannot 
prove your title without proving that Will, and you cannot 

. prove that Will without producing the probate of it.” Now 
the law as stated in S. 187, in my Judgment, is the same as the 
Law of England on the subject. And I think that it is that 
a person who in Court has to prove title and has to deduce that 
title from a Will, whether that person is plaintiff or defendant 
cannot do so without producing probate, and | do not agree 
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with the cases which have suggested to the contrary such as 
Carlapatti Chinnah Cunniah v. Cota Nammalwariah (4), 
which seems to have decided that a defendant can claim as a 
Iegatee under an unproved Will. This would not prevent a 
defendant resisting a claim by an heir 1at law by producing and 
proving a Will of which probate had not been granted. But 
the dificulty which would have been put in the plaintifl’s way, 
it the view which I have just expressed is correct, is in this case 
removed because, Mylathammal who sold and conveyed to 
Rajagopal, she being executrix of the Will, was herself in 
possession of the property, and she hada right to thar 
possession and she could give that  possessory 
right to Rajagopal and that right to possession would be in- 
cluded in the conveyance by her of the property absolutely. 
The plaintiff in this case stands in the shoes of Rajagopal as 
far as title is concerned. He too has that possessory title 
which can be used by him to eject a trespasser [See Asher v. 
Whitlock (5) approved bythe Privy Council in Perry v. 
Clissold (6). If on the other hand the defendant Meenaksht 
was entitled to rely upon the Will, it would follow that the 
plaintiff could equally rely upon it and then he would be able 
to say that he innocently took the property from a purchaser 
{rom an executrix who had a right given by the Will of selling 
the property, and that he is not concerned with the fact that 
the executrix exceeded the authority which she in fact. had, and 
there would also arise in that eventuality an interesting ques- 
tion how far the daughter claiming as a legatee is estopped by 
reason of the acts of her mother, the executrix, as well as of 
her father, the testator. 

For these reasons, in my Judgment, the plaintiff is entitled 
to succeed, for his mortgage is a good mortgage as against the 
defendant Meenakshi. Her rights to redeem on payment 
of principal, interests and costs must depend on the terms of the 
mortgage which she no doubt can get Rajagopal to en- 
force. The mortgage being a usufructuary mortgage, the 
plaintiff is entitled to possession. This appeal must be allow- 
ed with costs here and below. Judgment must be entered for 
the plaintiff-for possession and for enquiry into mesne profits. 

Wallace, J :_I agree. l 


The plaintiff is suing to eject the second defendant from 
certain property. He holds the title deeds for that as from 
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the original owner Jambulinga, and is prima facie entitled to 
be put in possession under his usufructuasy mortgage, and to 
eject second defendant on the strength of his documents, 
coupled with his payment of good consideration for his mort- 
gage, until it is otherwise shown that he had not obtained a 
good title to eject. 

As against plaintiff’s case, the second defendant has vut 
her case, as I take it, on four grounds ; firstly, that Ex. D in 
particular the really important document in this case 1s benamt ; 
secondly that if Ex. D is not benami, she is entitled to ignore 
her father’s Will and remain on the property as the heir to her 
father ; thirdly thatif Ex. D is not benami and the Will 
is accepted, she is entitled to remain on the property on the 
ground that her mother had no right to sell it ; and fourthly 
that assuming that Ex. D is not benami and she gets no title 
even under the Will, she can maintain her possession as a tres- 
passer against the plaintiff unless he is able to prove a better 
title. 

Grounds Nos. 2 and 4 may be shortly disposed of. It 
is quite clear that the 2nd defendant cannot ignore the Will. 
The property was the self-acquired property of her father ,and 
he left a Will. There was no intestacy. The Will Ex. M 
is registered has been attested by witnesses on both sides in 
this case and, although denied by the second defendant, has 
been accepted as genuine by the trying Court, and it does not 
matter whether before the suit the second defendant was aware 
of itor not. I should have been inclined to hold further that 
until the second defendant had taken out probate she cannot 
plead in defence any right as legatee under the Will, had not 
a Bench of this Court apparently held in a case reported in 
Carlapatti Chinnah Cunniah v. Cota Nammalwarial (4) 
in which however, the facts are not very clear, 
that S. 187 of the Indian Succession Act did not preclude her 
from doing so. At any rate it is quite clear that the second 
defendant cannot ignore the Will, since*if’she does so she has 
otherwise no right to the property. Therefore ground No. 2 
fails. e anu 

As to ground No. 4, | agree with the learned Chief Jus- 
tice that S. 187 is no bar to a transferee from an executrix who 
has not taken out probate, but who was in possession, and who 
bas given a possessory title deed, suihg on that title deed to 
cject a trespasser. It cannot be said that the transferee in 
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such a case has not,a better title to possession than the tres- 
passer, and the lack of probate is insufficient, under the autho- 
rities quoted, to bar the ejectment of such a trespasser. 

The next point is ground No. 1. It relates to the ques- 
tion whether Ex. D is a genuine sale. That Ex. D was a 
benamt document under which no transfer of the property was 
at all intended, as the trying Court has held, I find very difficult 
ta believe. ‘There is really no evidence to prove it and the 
onus lies on those who assert it. The hearsay statement of 
the widow, reported by Vinayaka Mudaly, is not evidence that 
the statement was true, and is partly countered by the fact 
that the sale deed was handed over to the transferee. The 
only attestor examined, D. W. 2, who speaks to its benamt 
nature is on the second defendant's own admission, the real 
contesting defendant in this case. The reason alleged for a 
benami document, namely, to frighten the second defendant's 
husband is unintelligible, if it is true, as contended, that it was 
kept from his knowledge altogether. Further it seems incre- 
dible that the widow or Rajagopal, or D. W. 2, or 2nd defen- 
dant’s husband, if he knew of it, would not at some time have 
told second defendant, about the real nature of the transaction, 
which on the face of it, robbed her of her rights, and made 
sure that the title deeds were handed to her. In my view, 
the second defendant has no reasonable explanation why thie 
documents Exs. M and D were not with her. | cannot be 
lieve that she did not know that they were in possession ol 
Rajagopal. No reason is suggested why Rajagopal should 
have been left in possession of these title deeds ever since 1906, 
or why it was necessary to keep up the benami farce after the 
death of 2nd defendant's husband in 1910. Itis further diff- 
cult to believe that second defendant would not have heard 
that Rajagopal himself was mortgaging the property in 14908, 
her husband’s brother having attested that mortgage. It 15 
quite clear to me that she knew of Rajagopal’s title, and, for 
reasons known to herself, refrained from challenging it. 
Against these considerations are set the alleged low price and 
the fact that Ex. D was executed ostensibly to discharge Ex. E. 
I am not so clear as the trying Court that Ex. E was benami, 
but accepting it to be so there is nothing to show that the widow 
knew it was so, and at this distance of time, I am not pre- 
pared to assume, in the absence of evidence, that she did know. 
If Rajagopal was, as contended by second defendant, villain 
enough to cheat her by Ex- D, he would not scruple by using 


Partha- 
sarathy 
Aryat 


v. 
Subbaraya 
Gramany 


Wallace, J. 


Partha. 
sarathy 
Atyar 


v. 
Subb iraya 
Gramany 


Wallace, J. 


184 THE MADRAS LAW JOURNAL REPORTS, [VOL, XLV. 


t 


Ex. E to cheat her mother also. The theory that the ostensi-- 
ble mortgagee Subbusami and Rajagopal colluded to cheat the 
widow might easily account for the low figure in Ex. D. It 
is also not as clear as the trying Court found that Rajagopal 
could not have raised Rs. 1,000 on loan then, as he was able 
to do in 1905 under Ex. Q, when if he was an insolvent, as 
suggested, it is unlikely that the widow would choose him as 
Lenami@ar. Her refusal of Vinayaka Mudali’s offer gf 
Rs. 2,000 was not unreasonable, as by selling to Rajagopal she 
was at least keeping the property within the family, and prob- 
ably securing herself in continued occupation thereof. As to 
the tenants paying rent to the widow, such occupation with 
Rajagopal’s permission may be the very simple explanation for 
that, and there is no evidence free from grave suspicion, that 
for any length of time they paid rent to second defendant or 
to any one on her behalf, and not on behalf of Rajagopal. | 
find it difficult to believe that if Ayyathambi was collecting 
rent for second defendant he never informed her of the sale 
deed (which he attested) by her mother to Rajagopal. The fact 
that she pleaded she did not know of the sale is enough to dis- 
pose of the idea that the attestor to Ex. D was collecting 
rent for her. The execution of rental agreements by Raja- 
gopal and first defendant may be due merely to the fact that 
they had a suspicion that the tenants were then preparing to 
side with second defendant. Thefe is thus no convincing 
evidence that Ex. D must have been benami and I therefore 
agree with the learned Chief Justice that Ex. D must be held 
to have been a genuine sale transferring all the vendor's rights 
in the property to Rajagopal. Therefore the second defen- 
dant cannot resist the plaintiffs suit on the plea that Ex. D 
was benamt. 

Ground No. 3 remains. The question is whether or not 
and defendant’s mother had a right to sell under Ex. D so as 
ta bind 2nd defendant by the sale. It seems unlikely that the 
mother would wish to defraud the daughter. No reason why 
she should do so is suggested. It therefore seems probable 
that she must have at least believed that the debt under Ex. E 
was a genuine debt. On this point again I would call in aid 
the Will. I have said that the second defendant cannot re- 
probate it, and if she now approbates jt is to claim rights to her- 
self. She cannot be heard to reprobate it so as to destroy the 
mother’s rights and authority under it. That is, she cannot 
be heard to deny that the mother had the authority of the 
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testator to sell the property to discharge his debts and that 
she herself is entitled only to the residue of the property after 
such sales. As to whether there was necessity for the sale, 
i. e. whether there was a genuine debt under Ex. E, it is clear 
to me that Jambulinga when he died left Ex. E 
among other documents to his widow, and thus, in my view, 
represented to his widow, as to others, that the debt under 
Ex. E was genuine and one which fell to be discharged under 
the Will; and the widow, as I find, believed that it was a 
genuine debt. Second defendant, who claims under the Will 
of the testator who was guilty of this representation which 
resulted in a genuine sale under Ex. D, cannot in my view 
be heard to say that this was not a bona fide sale by the widow 
i. e. bona fide so far as the widow was concerned, and that it 
was not validated by the authority given under the Will. For 
this conclusion reference may be made to the Privy Council 
case in Luchman Chunder Geer Gossain v. Kallichurn singh (7 ) 
It appears to me then that, even if I accept the 
finding of the trying Court that Ex. E was benami, 
there was a misrepresentation by the testator that it was a 
genuine debt which misrepresentation binds the residuary lega- 
tee who claims under the Will, and the plea that there was no 
real debt cannot be advanced by the second defendant against 
cne who was no party to the sale Ex. D. For the purposes of 
this case it must be held that Ex. D was a genuine sale for the 
discharge of a genuine debt and therefore valid and binding on 
the testator’s legatees under the authority given by the Will 
which the second defendant cannot reprobate. 

I would hold therefore that second defendant can have 
no locus statdi to challenge the title of Rajagopal under Ex. D 
or his ability to hand on a good title to first defendant and 
through him to plaintiff. It is no part of second defendant's 
husiness to challenge the consideration paid by the first defen- 
dant to Rajagopal or plaintiff's title as against Rajagopal, since, 
even if Ex. L. was benami, plaintiff can, if it were necessary for 
him to do so, plead in this case that he was a bona fide pur- 
chaser without notice of the benami nature of Ex. L and hold 
up his mortgage against Rajagopal. 

In the view then that second defendant has no real legal 
claim, which can be heard, to this property, the question of 
constructive notice to plaintiff of her claim, which has been 
argued at length before us, will not arise, nor would it matter 
a, 19 W. R. 292 (P. C). 
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whether or not he knew the extent of her claim before his mort- 
gage. Itis only if her claim is a good one in law that it is 
worth while contending that plaintif, a mortgagee for value, 
was guilty of wilful absention from enquiry or gross negligence, 
and consequently must be deemed to have had notice of her 
claim and his mortgagor’s inability to convey to him a good 
title. That even so, there was any such wilful abstension or 
negligence [ find it dificult to deduce. I do not go further 
into this question as I agree with the learned Chief Justice for 
the reasons given by him that no wilful abstention or gross 
negligence on the part of the plaintiff has been established. 
À. V. V. ANNA Appeal allowed. 
In THE HIGH COURT or JUDICATURE AT MADRAS. 
PRESENT : MR. Justice PHILLIPS AND MR. JUSTICI, 
DEVADOSS. ; 
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Cruelty in the legal sense need not necessarily be physical cruelty. A 
course of conduct which, if persisted in, would undermine the health of the 


wife, is a sufficient justification for refusing to the husband a decree for resti- 
tution of conjugal rights. 


suti— 


Where in a suit by a husband for restitution of conjugal rights it was 
found that he had falsely charged his wife with having attempted to poison him, 
that he had addressed her using the vilest epithets on several occasions, that he 
had generally treated her with loathing and disgust, that he pushed her by 
the neck when she entered his house and threatened to have her slippered by 
a low-caste man if she came back to his house, Held that the husband 
entitled to a decree for restitution of conjugal rights. 
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The Court delivered the following 

JupGMENT :— This is an appeal by the husband against 
the decree of the District Judge of South Arcot, dismissing 
his suit for restitution of conjugal rights against the 1st defen- 
dant, his wife, on the ground that he was guilty of legal cruelty. 
The plaintiff's case is that he married the 1st defendant about 
18 years ago, that he lived with her as husband and wife till 
she left him, that he had to marry a second wife as the Ist 
defendant had no issue, that the 1st defendant left him about 
19 months before he filed his plaint at the instigation of the 
and defendant, her father, and the other defendants have in- 
duced her to stay away from the husband and that he was en- 
titled to restitution of conjugal rights against the 1st defendant. 
The 1st defendant pleaded that the husband was guilty or 
cruelty, that she was ill-treated by him, that he falsely charged 
her with an attempt to poison him and that when she went 
tc the husband’s house at the request of her father, he pushed 
her out by the neck and threatened to slipper her if she ever 
crossed his threshold. The learned District Judge has be- 
leved the evidence of the defendants and their witnesses and 
refused the plaintiff any relief. 

M. T. M. Krishnaswami [yer who appears for the appel- 
lant contests the finding of fact and argues that on the facts 
found no legal cruelty has been established. The admitted 
facts are that the 1st defendant was married to the plaintit 
when she was quite young, that she lived with him as man ana 
wife for about ten years, that as she had no issue the plaintif 
married a second wife about 1913, that the 1st defendant con- 
tinued in her husband’s house for about five vears 
after the second marrige and has left the husband’s 
protection. She filed a petition for maintenance on 14th 
November, 1918 before the Sub-Divisional Magistrate ol 
Tindivanam and he passed an order inher favour on 
222-1919 and the revision petition by the plaintif against 
that order was dismissed by the High Court on 28_-7_1919. 
He filed his suit on 741919. 

The plaintiff as his 1st witness swears that he lived with 
the rst defendant as man and wife till she left him without 
any ostensible reason. His suggestion for her leaving him is 
that her father applied toshim for a loan of Rs. 1,000 for the 
purpose of prosecuting a case against one Kamalatchi Ammal 
and he refused to lend him money whereupon the father took 
the daughter away and refused to send her back. He denies 
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the allegation that he suspected his wife of an attempt to poison 
him and denies the acts of cruelty. The plaintiff is a man 
in well-to-do circumstances and seems to be very influential in 
his own village. His evidence is supported by P. W. 3 his 
paternal aunt, a widow living in his family. The other wit- 
nesses on his side do not throw any light on the matters in 
dispute. On the other hand, the 1st defendant has been exa- 
mined as D. W. 1 and she says that there were no marital 
relations between her and the plaintiff after he married his 
second wife, that he would not even speak to her, that he took 
away her jewels on some pretext, that she was made to do 
household work like a servant, that he abused her when she 
took some butter-milk to him to be taken with his food, that 
he did not drink the butter-milk but he got up from his unfinished 
meal and said that he would not drink from her hand even in 
the next birth, that he would not allow her to touch the child of 
the second wife though the child was attached to her, that 
when he suffered from a slight ailment, he charged her with 
having put poison in his coffee, that he used very violent. langu- 
age to her, that he and his mother gave directions that she 
should not enter the kitchen which was the only room she had 
entered up to that time after the second marriage and that 
she unable to bear the cruel treatment left the house, and went 
tc Korakady to live with her father and mother and that tne 
father after sometime brought her to her husband’s house and 
when she entered the house he came from inside and necked 
her out. Her evidence is supported by that of her father as 
regards her being pushed out by the neck when he took her 
to the husband’s house. D. W. 4, the Village Munsif of the 
place against whom no serious motive has been alleged says 
that he was sent for on one occasion by the plaintiff, that when 
he went to his house his mother and paternal aunt showed him 
a Karandagum (a small metallic box), and asked him to open 
it and he did so and it emitted a bad smell. He was told 
that the rst defendant was keeping that medicine for poisoning 
her husband. He asked that the 1st defendant should be 
sent for and as she was unable to go to him she sent word 
that it was kept by her for stomache-ache and he was after- 
wards told that she proved the innocuousness of the medicine 
by taking it herself. The other witnesses support the evi- 
dence of the 1st-defendant that the husband considered her to 
be a disgusting woman and said that he would have no rela- 
tions with her. 
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The learned Dt. Judge after carefully cxamining all the 
evidences has come to the conclusion that her version of the case 
is better entitled to weight than that of the plaintiff. 1 have 
no hesitation in agreeing with him inasmuch as no arguments 
have been put forward on the side of the plaintiff which could 
in any way induce me to consider that the learned Judge has 
not correctly appreciated the evidence in the case. 

» The next question pressed by the appellant is thet the 
acts of cruelty found are not sufficient to establish a good de- 
fence to the plaintiff’s suit for restitution of conjugal rights. 
It is now settled that Courts in India have jurisdiction to en- 
tertain suits for restitution of conjugal rights and to grant re- 
lief when the parties are Hindus or Mahomedans, Vide Surjya- 
moni Debi v. Kali Kanta Das (1). But the difficult question 
is under what circumstances would a Court be justihed in re- 
fusing to grant the relief asked for in such a case. In this 
case the parties are Hindus. Mr. Mayne in his book on 
Hindu Law sums up the law thus: “ When the marriage is 
once completed if either party refuses to live with the other, 
the case is no longer one for specific performance of contract 
but for restitution of conjugal rights.” (S. 96). “ Nothing 
will justify her in leaving her home except such violence as ren- 
ders it unsafe for her to continue there, or such continued ill- 
usage as would be termed cruelty in any English matrimonial 
Court” (S. 456). Mr. Krishnaswami Iyer strongly pressed 
on our attention the case of Russell v. Russell (2), and: con- 
tended that a mere allegation of commission of an offence 
would not amount to cruelty and that his client though hastily 
thought that the 1st defendant was capable of poisoning him, 
he repented of it and that inasmuch as he was anxious to live 
with her he entertained no fear of her poisoning him and 
therefore she was not entitled to live away from him. He 
also contended that the only act of actual cruelty in the popular 
sense was her being shoved out when she went to his house 
after leaving him for’a time. In this connection, it must be 
remembered that the plaintiff does not admit having made an 
unfounded charge but denies having made it. He does not 
plead that he has forgiven his wife or that he was misled into 
thinking that she was capable of committing a heinous offence 
but totally denies having made any such charge. Therefore, 
there can be no repentance on his part and the way in which 
this case has been pressed shows that he is anxious to have 
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a decree in his favour without any regard to the future welfare 
of his wife. In Russell v. Russell (2) the House of Lords 
held that “a false charge of having committed an unnatural 
criminal offence brought by a wife against her husband although 
published to the world and persisted in after she did not believe 
in its truth, is not sufficient legal cruelty to entitle the husband 
to judicial separation.” The case was decided by a majority 
of 5 Lords against 4. Before considering the English autho; 
rities it is to be borne in mind that the Matrimonial Law of 
England is the Canon Law of the church and matrimonial causes 
were heard and determined by Ecclesiastical Courts. Accord- 
ing to Canon Law strict monogamy is the rule. The Roman 
Church even now does not recognise divorce. The Anglican 
Church though it allows divorce is still leaning towards strict 
monogamy. It was only under the Matrimonial Causes Act 
20 and 21 Vict. Chap. 85 that the King’s Courts were given 
jurisdiction to entertain matrimonial causes and by S. 22 they 
were directed to determinc them as far as possible on the prin- 
ciples of the ecclesiastical law. ‘That jurisdiction 1s now exer 
cised by the Probate Division of the High Court of Justice. 
The legislature did not alter the Canon Law except in a few 
matters and the judges who administer the law are bound by 
the precedents which were established in the Ecclesiastical 
Courts. To import the Ecclesiastical law of England whole- 
sale into India is as injudicious as it is inequitable. In the 
Christian countries monogamy is the rule. Noman or woman 
can marry a second time when the first marriage is subsisting. 
In England therefore if a wife or husband refuses to cohabit 
or to render to onc another marital duties, the other party can- 
not have any relief except such as ts granted by the Courts and 
that is the reason why Courts were strict in enforcing the 
marital duties and were jealous of the rights of the parties to 
the marriage and would not allow any violation of the marital 
tie, and compelled the recalcitrant party to submit to the em- 
braces of the other, and forced them to live as man and wife. 
In India the Hindu Law permits a man to have more than one 
wife at the same time, but among the higher castes, a woman 
can marry only once. When aman marries more than onc 
wife and ill-treats one of his wives in such a way as to make it 
impossible for her to live with him not,merely with any degree 
of comfort but without danger to her health, the question for 
consideration is should the Court enforce the strict rule of 
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English Ecclesiastical law or should it consider whether the cir- 
cumstances of each case would justify its using its power to coin- 
pel the wife to live with her husband who hates and loathes her, 
and when by such residence her health is likely to be seriously 
impaired. The Courts in India are enjoined to decide accord- 
ing to justice, equity and good conscience in cases where no 
specific rule exists and they naturally look to the English deci- 
sons for guidance. The common law of England furnishes 
precedents which are in conformity with equity, justice and 
good conscience. But the Ecclesiastical law of England is not 
the common law of England and the former is applicable to a 
state of things which does not obtain in India and therefore 
great care should be exercised in importing wholesale in 
India the strict principles of the Ecclesiastical law of England 
which are embodied in the decisions of the English Courts. 
Even in England the tendency of the latter cases is to relax the 
extreme stringency of the rules of Ecclesiastical law as regards 
marital rights and duties in order to give relief where a Court 
of equity would consider such relief to be proper. 


“With these preliminary remarks I will examine the cases 
relied upon by the appellant. In Russell vy. Russel (2), the 
wife brought a suit for restitution of conjugal rights and the 
husband resisted it on the ground of cruelty by the wife. The 
cruelty proved was “that from that time, after the trial, al 
though she had heard the verdict in favour of her husband at 
the close of the trial, that she thenceforth wrote letters, made 
statements, pursued her husband, practically insisted on the 
same charge not by onc single act or by any single letter, but 
by a continuance and persistence in conduct of that sort. ” The 
charge was that he was guilty of an unnatural offence. The 
case was tried before Pollock B with a jury. He pronounced 
a decree for a judicial separation. The Court of appeal held 
that the husband was not entitled to a decree for judicial sepa- 
ration. Two of thedearned Lords Justices, Lopes and Lind- 
Icy, define cruelty thus : “ There must be danger to life, limb 
or health, bodily or mental, or reasonable apprehension of it. ” 
The leading judgment in that case was delivered by Lord Her- 
schell who held that the wife’s persistence in making a false 
charge against her husband knowing the charge to be false, 
however culpable such conduct was, did not amount to legal 
cruelty. He followed the dictum of Lord Stowell in 





2. (1898) A. C. 407. 


Kondal 
Raval 
Reddiar 


v, 
Ranganayaki 
Ammal. 


Kondal 
Rayal 
Reddiar 


v. 
Ranganayaki 
Ammal. 


192 THE MADRAS LAW JOURNAL REPORTS, [VOL, XLV. 


Evans v. Evans (3) and held that the plaintiff's 
act did not amount to legal cruelt?. Lord Stowell 
in the course: of the judgment in Evans v. Evans (3) ob- 
serves : “ I take it the rule cited by Dr. Bever from Ciarke 
and the other books of practice, is a good general outline ot 
the Canon Law, the law of this country, upon this subject. In 
the older cases of this sort which I have had an opportunity of 
looking into, [ have observed that the danger of life, limb og 
health is usually inserted as the ground upon which the Court 
has proceeded to a separation. This doctrine has been re- 
peatedly applied by the Court in the cases that have been cited. 
The Court has never been driven off this ground. It has been 
always jealous of the inconvenience of departing from it and I 
have heard no one case cited in which the Court granted a di- 
vorce without proof given of a reasonable apprehension of 
bodily hurt. ©” After an examination of a number of cases Lord 
Herschell observes at page 455 “I think the law of restitu- 
tion of conjugal rights as administered in the Courts did some 
times lead to results which I can only call barbarous. I need 
seek no better illustration of this than the case ofHolmes and 
Holmes decided in 1755 which is relied on for the proposition 
that the Courts can only refuse restitution on grounds which 
would justify a divorce. Conduct of a most revolting cha- 
racter on the part of the husband was held to afford no ans- 
wer to his claim for a restitution of conjugal rights. Indeed, 
if the broadest definition of cruelty which has been contended 
for in this case were accepted, it would still be to my mind un- 
satisfactory that a husband who, though stopping short of 
cruelty in that sense, had by insult and outrage driven his wife 
to leave him, should, without repentence for the past or any as- 
surance of amendment for the future, be able to invoke the 
assistance of the Court and call for the strong arm of the law 
tc force his wife under pain of imprisonment to resume coha- 
bitation. One would think that the Court may well refuse to 
afford its assistance to one who acted thus, and notwithstanding 
the decision to which [ have referred there are not wanting dic- 
ta of eminent Judges, and notably, of Lord Stowell, that ‘some- 
thing short of legal cruelty’ might bar a suit for restitution. 
However that may be, the matter is of less importance than it 
formerly was, as the legislature has interposed ; and even if the 
Court is still bound to make a decree for restitution, it is no 
longer bound to enforce it as before.” Lord Davey who 
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agreed with Lord Herschell was obliged to confess “ My only 
duty is to say whether the appellant’s contention is conformable 
to the principles on which the Ecclesiastical Courts formerly 
acted and gave relief. I am constrained to say that in my 
opinion it is not. ” 

Considering the rigour of the Ecclesiastical Law the legis- 
lature interposed and made it optional with the Court to en- 
ferce the decree for restitution of conjugal rights by imprison- 
ment. O. 21, rule 32 of the Civil Procedure Code prescribes 
the mode in which a party could be compelled to obey a decree 
for restitution-of conjugal rights ; but I am not aware that the 
Court could refuse the execution of a decree unless it be that 
the health of the party against whom the decree is sought to be 
executed, would suffer by such restitution. The latitude given 
to the English Courts has only been recently given to the Indian 
Courts by O. 21, R. 33, C. P. C. as regards the execution of de- 
crees in such cases. Lord WHalsbury who differed from the 
‘majority says at p. 420: “In the view the Ecclesiastical 
Courts took of the sanctity and perpetual obligation of the 
rights between spouses, it is intelligible enough that they should 
have sternly enforced the duty of continued cohabitation ex- 
cept in such cases as, to use the phrase continually recurring, 
“ when the facts show an absolute impossibility that the duties 
of married life can be discharged.” With regard to the con- 
duct of the plaintiff, he observes “For my own part I bel'eve 
an accusation of this kind is an incurable injury to the person 
against whom it is directed.” Lord Hobhouse who was also 
in the minority in considering what would be ‘ cruelty’ observes 
as follows “That violence and bodily danger are far the 
most common forms of cruelty accounts for the frequent repett- 
tion of the formule relating to such cases. -But we find not 
only judicial recognition that there may be other forms of cruel- 
ty but judicial dicta and decisions taking a wider range and 
quite irreconcilable with the rigid line by which it is now sought 
to confine the jurisdiction of the Court ;”’ and after an exami- 
nation of the cases on the point, he says : “The conclusion 1 
draw from the authorities is that there is no rigid rule to ex- 
clude from the consideration of Judge or jury a case where acts 
cruel in their nature are so grave as to destroy the foundations 
of conjugal life. Ido net think that any rule can be laid down 
less wide than that of Lord Stowell “ That the causes must be 
grave and weighty and such as to show an absolute impossibility 
(meaning of course a moral impossibility) ‘that the duties of 
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married life can be discharged. The fact that violence and 
personal danger are far the most common’ ground alleged for 
separation has led to repeated statements of the doctrine of 
danger in terms applicable and appropriate to those cases. But 
they are only one class of the broader category indicated by 
Lord Stowell. ” l 

In Bray v. Bray (4) Sir John Nicholl observes with 
regard to the conduct of -the husband who 
accused his wife of the most abominable inter- 
course that can possibly be conceived, no less than in- 
cest with one of her nearest relations “ It is not I think possi- 
ble to conceive cruelty of a more grievous character’ (except 
perhaps great personal violence) than the accusation made by 
this husband against his wife. ” l 

Cruelty in the legal sense need not necessarily be phivsical 
cruelty. A course of conduct which, if persisted in, 
would undermine the health of the wife, is a suğ- 
cient justification for refusing to the husbanda _ decrec. 
for restitution of conjugal rights. In Kelly v. Kelly (5) 
it was held “if force whether physical or moral 
is systematically exerted to compel the submission of a wife ta 
such a degree and during such a length of time as to injure her 
health and render a serious malady imminent, although there be 
no actual physical violence such as would justify a decree it 1s 
legal cruelty and entitles her to a judicial separation.” Iu 
that case, the husband adopted a deliberate system of conduct 
towards his wife with the view of bending her to his authority. 
No physical violence was found against the husband but only 
a course of conduct which was a kind of tyranny to the wife. 
Channel B. in the course of the judgment observes “It would be 
difficult to frame a definition of legal cruelty which should be 
applicable to all the cases which may arise. The object of the 
matrimonial Court in exercising its jurisdiction in decreeing 
judicial separation for cruelty is to free the injured consort 
{rom a cohabitation which has been rendered, or there is immi- 
nent reason to believe will be rendered, unsafe by the ill usage 
of the party complained of. It is-obvious that the modes by 
which one or two married persons may make the life or 
health of the other insecure are infinitely various, but as often 
as perverse ingenuity may invent a pew manner of producing 
the result, the Court must supply the remedy by separating the 
parties.” In Bethune v. Bethune (6) the President of the 
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Probate Division Sir James Hannen gave a decree for divorce 
on the ground of adultery coupled with cruelty, the cruelty con- 
sisting of a long course of systematic neglect and insult. The 
law is summed up in Halsbury’s Laws of England, Vol. 16, S. 
976 “ A course of conduct calculated to break the spirit of the 
sufferer (more usually the wife) continued till health breaks 
down or is likely to break down under the strain sometimes 
termed ‘constructive cruelty’ is also a ground for relief,” 
and reliance is placed for the proposition upon a number of 
cases. In India there are three cases in which it was held that it 
was not necessary to prove physical violence in order to deny 
the husband a decree for restitution of conjugal rights, vide 
Thompson v. Thompson (7) and Armour v. Armour (8). 
The facts proved in this case are sufficient in my opinion 
to deny the plaintiff the relief claimed by him. When a hus- 
band, who is guilty of a course of conduct which would be re- 
varded as cruel to the wife, comes before a court seeking its 
aid to compel his wife to submit to his embraces, it is the duty 
of the Court to see whether the health of the wife is likely to 
suffer by forcing her against her will to live with him. The 
observations of Lord Brougham in Paterson v. Paterson (5) 
seem to be peculiarly applicable to the present 
case. “If the husband, without any violence 
or threat of violence to the wife--without any maltreatment en- 
dangering life or health, or leading to an apprehension of Gan- 
ger to life or health__were to exercise mere tyranny, to utter 
constant insults, vituperation, scornful language, charges of 
gross offences, (utterly groundless) charges of this kind made 
before her family, her children, her relations, her friends, her 
servants, insulting her in the face of the world, and of her own 
domestics, calling upon those servants to joint in those insults, 
and to treat her with contumely and with scorn__if such a case 
were to be made out or even short of such a case, viz., injurious 
treatment which would make the married state impnssible to be 
endured, rendering life itself almost unbearable, then I think 
the probability is very high that the Chancery Courts of this 
country would so far relax the rigour of the negative rule, at 
present somewhat vague, as to extend the remedy by a divorce 
a mensa et thoro to a case such as I have put”. This obser- 
vation was made before the Matrimonial Causes Act gave a 


salutory relief in hard cases. The facts found in this case are: 
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(1.) The husband charged the wife with the attempt- 
ed murder of her husband by poison. 

(2) He insulted her on more than one occasion and call- 
ed her by the most vile epithet. 

(3) He treated her with loathing and disgust and abus- . 
ed her when she took some butter-milk to him, and 
he expressed his disgust by getting up from his un- 
finished meals. ° 

(4) He sent word through a servant that if she went 
back to him she would be dragged out by a Pariah 
and slippered. 


(5) He threatened her with violence by saying that he 
would lash her to pieces with a knife and allowed 
the second wife to abuse her and to say that she 
(meaning the 1st defendant) deserved to be made 
to stand in the road and be spat on by the passers- 
by, that it was enough that she had not wrung its 
(childs) neck and thrown it into the well and that 
if she touched the child again she would be beaten 
with broom stick.- 


(6) He used personal violence by pushing her by neck. 
The mother-in-law and the paternal aunt who treat- 
ed her with kindness turned against her after the 
charge of an attempted murder was ventilated by 
the husband. I think these circumstances are 
suficient to make out cruelty under English Law. 
But in India where the conditions are different it 
Is not necessary to implicitly follow the prece- 
dents of the Ecclesiastical Courts in considering 
what is equitable in‘'the circumstances. The 
Indian Courts are Courts of justice, equity, and 
good conscience and though a decision of the 
House of Lords is to be regarded with the atmost 
respect, yet it is not binding upon the Indian 
Courts and where the decision rests not upon. the 
principles of Common Law but upon the peculia: 
principles of the Ecclesiastical Law of England, 
the Courts in India are not bound to follow the 
decision ; for the simple reason that the Eccle- 
siastical Law of England is not the law of this 
country and monogamy, so far as the husband is 
concerned, is not the rule of Hindu Law. The 
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Hindu Law does not recognise any divorce. It 
permits “a husband to have as many wives as he 
likes. The husband in this case had no marital 
relations with his wife (the 1st defendant) for a 
pericd of more than 7 or 8 years and it would be 
cruel now to force the wife to go back to- her hus- 
band against her will. 


Mr. Krishnaswamy Aiyar argued that the plaintiff was 
‘anxious to have his wife back, that he had repented of his past 
conduct and that he is willing to treat her as a wife should be. 
He also urged that in country places personal violence towards 
the wife by: the husband is excusable and that we should not 
apply to the parties the principles which would govern a case 
where the parties are educated and enlightened. I am not 
prepared to believe that domestic relations in the moffusil and 
in the tountry places are as described by Mr. Krishnaswamy 
Aiyar. No doubt, some times the Hindu society overlooks 
personal violence to the wife by the husband, but whena 
Court's intervention is asked for, the Court should not be guid- 
ed by the public opinion in a country village, but by what 1s 


just and equitable in the circumstances. In this case the plaintit ` 


is a man of influence in his own village. There is no public 
opinion at allin that place. Is there safety or security tor the 
wife, if the husband chooses to charge her again with an at- 
tempt to poison him and hands her over to the Police on his be- 
coming slightly ill and for which illness he could not find any 
reason ? There is no guarantee that the suspicion which he 
once entertained will not be revived again if he or his second 
wife or his second wife’s child should fall ill. If he was real- 
ly anxious to have his wife back, he could very well have gone 
to her and offered to treat her properly. When the mainte- 
nance proceedings were before the Sub-Divisional Magistrate, 
he suggested that the parties should settle the matter out of 
Court and the plaintiff in order to make out that he was willing 


to settle the matter sent his bandyman to fetch his wife and she 


rightly refused to go with him as she thought that the plaintiff 
was attempting to dupe her. -If he was in earnest he could 
Have sent his paternal aunt or any of his female relations to 
tetch her. I am not prepared to put any faith in the protesta- 
tions of Mr. Krishnaswami Iyer on behalf of his client. A 
Hindu wife looks upon her husband as her lord and master 
and she has no happiness outside her husband's house. Know- 
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ing the conditions in India as we do, I am not prepared to be- 
lieve that a Hindu wife would stay away åt the instance of her 
father or other relations when there was no sufficient reason for 
her conduct, for she considers her husband’s home is her proper 
place and she would not leave it without the gravest reason as 
she has nothing to look forward to here or hereafter. ‘There 
is a civil suit pending in which the wife seeks to recover he1 
jewels from the husband. I am satisfied that the plaintj# 
has brought this suit only to satisfy his vanity and to defeat 
the order made in favour of the wife for maintenance and this 
sult is not a bona fide attempt to get back his wife to continue 
the marital relations. I consider that the facts establish sufh- 
cient cruelty on the part of the husband which would justify 
the Court in refusing the plaintiff the relief he seeks. The 
case might perhaps be different if the Court is asked to dissolve 
the marriage ; but in a case of restitution of conjugal rights, 
the Court need not consider what would be sufficient to grant 
a divorce according to the matrimonial law of England. On 
the other hand, before passing a decree in favour of the hus- 
band the Court should be satisfied that by giving its aid to him 
it does not thereby endanger the life, limb, liberty or the healtl: 
cf the wife. If there is danger to any of these, the Court 
would be amply justified in refusing to give a decree for resti- 
tution of conjugal rights. 


The learned Judge has decreed separate residence to the 
wife. There is no counter-claim by the defendant to the plain- 
tifs suit and I do not see how the Court should grant a decree 
for separate residence when there is no proper claim for ıt. 
That portion of the decree of the lower Court should be ex- 
punged. 


In the result the appeal fails and is dismissed with costs. 


A. V. V. Appeal dismissed. 
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PRESENT :_Mr. JUSTICE SPENCER AND Mr. JUSTICE 
KRISHNAN. 


FP. Varada Reddi and others ...Appellants* (Defendants). 


V. 
Srinivasa Mudaliar ... Respondents in all the Second 
; Appeals (Plaintiff). 


Madras Estates Land Aci—Waram tenure—Presumption of-—Rebutial— 
Proof necessary—Reversion to waram system—Agreement by royi for—Term 
Muchilika—Provistons tn, undertaking to cultivate land after period fixed under 
“ pathukattu muchiltkas under the Amani rules’”—Effect—S. 13 (3)-——-Enhance- 
ment of rent—Claim to share in all crops under waram system not an—Suit to 
set aside distraint—Tender of patta——Propriety of—Decision as to—Res judicata, 

‘The landholder is entitled to revert to the waram system unless the ryots 
establish that it has been superseded permanently by the cash system by contract, 
express or implied, between them and the landholder. 

Where there is evidence to show that the tenure was a waram tenure to 
start with, evidence is not necessary to prove that that is the prevailing tenuré 
unless the presumption that the tenure is a waram tenure is rebutted by the ryot 

Evidence of money payments for several years at varying rates under specific 
contracts in term pattas for stated periods does not warrant the inference that 
the waram system was permanently given up. 

The decision in a ryot’s suit to set aside a distraint that a tender of patta 
was not a proper tender operates as res judicata in a suit by the landholder 


under 8. 77 of the Estates Land Act as regards the question of the propriety of 
that tender. 


Amani system means waram system and a provision in a muchilika by 
-which after the expiry of the period fixed under it the ryots undertake to culti- 
vate the land under “ pathukattu muchilikas under the Amani rules” amounts 


to an agreement by the ryots to revert to the waram system after the expiry 
of the period fixed in the muchilika. 


Under the waram system the landholder is entitled to a share in all the 
produce of the land unless there is a special contract to the contrary exempting 
any particular crop. His claim to share in all the crops cannot be looked upon 
as an enhancement of rent within the meaning of S. 13 (3) of that Act. 


Second Appeals against the decrees of the District Court 
of Chingleput in A. S. Nos. 82, 84, 85, 95 and 96 of 1919 pre- 
ferred against the deeree of the Court of the Revenue Divi- 
sional Officer of Chingleput in Summary Suits Nos. 72, 74, 75, 
86 and 87 of 1918 respectively. 

S. Varadachariar and B. Somayya for appellant 

L. A. Govindaraghava Iyer for respondent . 

The Judgment of the Court was delivered by 

KRISHNAN, J. :__These Second Appeals arise from suits 
brought by the plaintiff landholder under S. 77 of the Madras 


48, A, Nos 379 to 383 of 1921, sath February, 1923, 
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Estates Land Act for the rent of Fasli 7 325 alleged 
to be due to him from his permanent occupancy 
tenants, the defendants. He claims rent according to 
the waram system but the tenants plead that they 
are bound to pay only money “rents as fixed in their 
muchilikas Ex. O series. The lower Courts have decreed 
the landholder’s claim as brought and hence these appeals by 
the tendnts. e 


The main dispute between the parties centres round the 
first issue whether the tenure is rokkam or waram. The 
landholder is entitled to revert to the waram system unless 
the ryots establish that it has been superseded permanently 
by the cash system by contract, express or implied, between 
them and the landholder. See Ayyaperumal Odayan v. Rama- 
swami Chettiar (1) and Muthiah Chettiar v. Periyan Kone(2) 
Now in this case there is an express finding by the lower 
Courts that the waram system was the prevailing tenure in the 
Estate. It is however contended that this finding should not 
be accepted as it is based on recitals in pattas Exhibits A, C and 
I. which as admissions in his own favour by the landholder 
cannot be relied on by him and on statements in muchilikas 
Exs. B, D and F which have not been proved. ‘These muchi- 
likas were taken to be more than 30 years old by the lower 
Courts and as coming from proper custody their proof was 
dispensed with. The lower Courts are shown to have gone 
wrong there, as the dates on the exhibits show that they were 
not really 30 years old when tendered in evidence, But apart 
from these documents there is evidence to show that the tenure 
was a waram tenure to start with and, that also being the pre- 
sumption, evidence is not necessary to prove it unless the pre- 
sumption is rebutted, to do which the burden is on the ryot. 
In this case there is some evidence that for several years the 
ryots paid money rents but such payments were made under 
specific contracts “in term pattas, ° for stated periods and the 
rates varied from time to time. They only show the existence 
of special contracts remaining in force in particular years and no 
inference can be drawn from them that the waram system was 
permanently given up. ‘The last of such contracts is evidenced 
by Ex. O series which provided for a money payment for 
10 years from Faslis 1314 to 1323 ; by its own terms the 
contract came to an end in Fasli 1324 and from that Fasli 
the landholder was entitled to revert to the waram rates. 


1. (1915) 29 M, L. J. 362. 2. 11 L, W. 311. 
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It is next argued that even assuming that the plaintif was 
entitled to revert to waram rates he is nevertheless disentitled 
to enforce those rates in Fasli 1325 without properly tendering 
a waram patta in Fasli 1324 by reason of the provision in the 
latter part of Cl. (3) of S. 52 of the Estates Land Act and 
such a tender has not been made out. Before ‘dealing with 
the applicability of the section it may be stated that waram 
pattas were attempted to be tendered to the ryots by the plain- 
tiff in Fasli 1324 in which year he distrained the crops for 
rent. But in the ryot’s suit to set aside the distraint, it was 
beld by the Courts that the tender was not proper as regards 
the present defendants and in consequence the distraints were 
set aside. That finding in Ex. A is clearly res judicata and 
the question cannot be re-agitated and we must take it that 
there was no proper tender of any patta in Fasli 1324. 

The question then is whether the landholder is precluded 
from claiming waram rates in Fasli 1325. As already stated up 
to the end of Fasli 1323 money rents were paid by the ryots 
and the argument for them is that under the Ist part of Cl (3) 
of S. 52 that arrangement should be treated as remaining in 
torce for subsequent years and that to introduce a change the 
landholder was bound under the 2nd part to tender a new patta 
in the fasli prior to one in which he proposes to enforce the 
new terms. The lower appellate Court has held that Cl. (33 
does not apply to this case and we think that view is right. In 
the muchilika Ex. O series, there is a provision by which after 
the expiry of the period fixed under it the ryots undertake to 
cultivate the land under “ pathukattu muchilikas according ty 
the Amani Rules.” ‘These words have been understood by 
the lower Courts as meaning that the ryots would cultivate 
under the waram system. No doubt the learned District 
Judge seems to have erroneously thought that the word Vara- 
pathu was in the covenant but that mistake however does not 
affect the meaning he gttributed to the clause. “ Amani 
system ” has been treated as meaning waram system in our judg- 
ment in Muthiah Chettiar v. Pertyan Kone (2), and as regards 
this very estate by the District Munsif in his judgment Ex. W 
of 1887 when the landholder brought suits against the ryots to 
compel them to accept waram pattas. The lands are described 
in an earlier part of Ex. Q series as ‘“Varapathu and Kaipathu”’ 
lands. That also supports the view taken by the lower appel- 
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late Court. The meaning of the covenant thus seems to be 
clear that the ryots agreed to revert to thè waram system, after 
the period fixed in Ex. O series was over. It is therefore not 
necessary for the landholder to rely on the first part of Cl. (3), 
S. 52 to regulate his relationship with his tenants for Fasli 1324 
and thereafter, the contract in the muchilika itself regulating 
it. In fact in the face of that covenant the arrangement to 
pay money rent cannot be held to continue in force after 
Fasli 1323. The 2nd part is only a corrollary to the Ist 
part of Cl. (3) and as the latter does not apply it must be 
held that the former also does not apply to this case. As 
undre the present Act, no prior tender or exchange of patta 
and muchilika is necessary to entitle a landholder to sue for 
rent, the present suit is clearly maintainable as brought and the 
plaintiff is entitled to the waram rates decreed to him. 


The only other question argued ts as regards the 2nd crop 
on these lands raised by the tenants with the aid of their own 
well water without taking the landholder’s water. It is con- 
tended that the plaintiff is not entitled to waram on that crop 
under S. 13 (3) of the Act. That provision does not seem 
to apply as it cannot be said that any higher rate of rent is bc- 
ing claimed on account of increased production in consequence 
of the tenants’ improvement. Under the waram system the 
landholder is entitled to a share in all the produce of the land 
unless there is a special contract to the contrary exempting any 
particular crop. His claim to share in all the crops cannot 
be looked upon as an enhancement of rent. The lower appel- 
late Court is therefore right in giving a share to the plaintift 
in the 2nd crop also. 


The Second Appeals thus substantially fail but the decrecs 
of the lower appellate Court must be modified by striking out 
the declarations embodied in them and by confining them to 
decrees for rent as the suits are purely suits for rent. With 
this modification the Second Appeals are dismissed with costs. 
Vakil’s fee Rs. 10 in each case. 


A. V. V. Second Appeals dismissed, 


a“ * 
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IN THE Hicu COURT or JupIcATURE AT MADRAS. 


PRESENT MR, Justice PHILLIPS AND MR. JUSTICE 
VENKATASUBBA Rao. 


Ramaswami Atyar and others ...Appellants* (Defendants). 
Y 


ÅA. S. Venkatarama Aiyar ... Respondent (Plaintif). 


Hindu Law—Joini family—Manager—Alienation not for necessity—Alience’s 
tights—Suit by surviving member for recovery of property alienated—Allotment 
of property alienated to vender—Conditions—Mesne profits—Plaintif’s right to— 
Manager—Sale by—Voidable and not void. 

An alienee from an undivided co-parcener has a right to sue for partition 
of the family property and to recover his alienor’s share, in the case of a sale 
of an undivided share, that share, and in the case of sale of a specific item of 
property, an equitable right to have that property assigned, if possible, to his 
alienor’s share. The share of the alienor which passes to the alienee is the 
share to which the former was entitled at the date of alienation. In a suit by 
a co-parcener for recovery of the property alienated by another co-parcener or 
for partition, the alienee is entitled to claim partition, if it can conveniently be 
done. 

In a suit by a grandson to recover possession of properties sold by his 
deceased grandfather, the Court below held that the sale was not for necessity 
and gave a decree to the plaintiff for a division of the property into two 
parts and for recovery by the plaintiff of one-half with mesne profits from the 
date of sale. On appeal by the alienee, it appeared that the plaintiff was the 
only surviving member of the family, and that, at the date of the gale, the grand- 
father was entitled, as and for his share, to property at least equal in value 
to the property sold and that there would be no inconvenience in allotting 
entire property sold to the alienee. Held that the alienee was entitled to retain 
the whole of the suit property, that the plaintifs suit should have been dis- 
missed, and that the plaintiff was not therefore entitled to any mesne profits. 
~ Held further that, the sale being by a manager, the plaintiff would in no 
event have been entitled to mesne profits before the date of plaint. 


Appeal preferred against the decree dated 2nd December, 
1921 of the Court of the Additional Subordinate Judge of 
Tanjore in O. S. No. 11 of 1920 (O. S. No. 47 of 1918 on 
the file of the Sub-Court of Kumbakonam). 

A. Krishnaswami Atyar for appellants. 

K. Bhashyam and F. C. Veeraraghavachariar for respon- 
dents. 

The Court delivered the following 


JUDGMENTS :_Phillips, J. :—In this case the plaintiff is 
the son of one Sambasiva Atyar, the adopted son of one Siva- 


rama Aiyar and he sues to recover possession of certain proper- 
ties, sold by his grandfather Sivarama Aliyar on 


amamantu, 
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the 29th of June, 1901 to the 1st defendant, 
who is the father of defendants 2 to 4, om the ground that the 
sale was not effected for any necessity and is not binding on 
him. The plaintiff's father and grandfather are now both 
dead and, therefore, the plaintiff claims to recover the whole 
of the suit properties. 

` The Subordinate Judge has found that there was no neces- 
sity for the sale and that it is, therefore, not binding on the 
plaintiff's share and he has given a decree to the plaintiff for 
a division of the property into two parts and for recovery of 
possession by the plaintiff of one half with mesne profits frora 
the date of sale. The defendants now appeal and state that 
the decree is wrong and that the plaintiff's suit should have been 
dismissed on the ground that the 1st defendant acquired a right 
by the sale in his alienor’s share of the family property and 
that he is in equity entitled to recover property not greater in 
value than his alienor’s share, and that he is also entitled to 
ask for partition of the family property, and to have the specific 
item assigned to his alienor’s share, if that is consistent with 
the rights of other co-parceners. 


It is not disputed that an alienee from an undivided co- 
parcener has a right to sue for partition of the family pro- 
perty and to recover his alienor’s share, in the case of a sale 
of an undivided share that share itself, and in the case of sale 
of a specific item of property an equitable right to have that 
property assigned, if possible, to his alienor’s share. This 
principle was laid down in Ayyagari Venkataramayya v. Ayya- 
gari Ramayya (1) and it was followed in Chinnu Pillai v. Kali- 
muthu Chetti (2) where it was further held that the share of 
the alienor which passes to the alienee is the share to which 
the former was entitled at the date of alienation. This 
latter ruling disposes of the respondent’s contention that the 
ist defendant has lost all right to the property on the death of 
Sivarama Alyar. It is thus quite clear on all the authorities 
that the rst defendant is entitled to a partition of the family 
property and to have the plaint property assigned to Sivarama 
Aiyar’s share, if that can equitably be done, and can bring a 
suit for that purpose. 

‘It is then argued for the respondent that relief cannot be 
given to the defendants in this suit and that they must be left to 
work out their rights in a subsequent suit, and reliance is placed 


1. (1901) IL R25 M. 690. 
2, (1911) I L R 35 M. 37 (F. B.) :21 ML J 246. 
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on several cases cited beginning with Deendyal Lal v. Jugdeep 
Narain Singh (3), In that case it was held by the Privy 
Council that the purchaser of the right, title and interest of 
one co-sharer in joint ancestral estate at a sale in execution 
acquires merely the right to compel a partition as against the 
other co-sharers which the judgment debtor possessed. In 
a subsequent case Hardi Narain Sahu v. Ruder Perkash Mis- 
ser (4) the same proposition was enunciated, but the Privy 
Council refused to interfere with the decree of the High Court 
ordering a partition and allotting a share to the purchaser, but 
observed that the decree ought to have been for the recovery 
of the whole property by the other co-parcener with a declara- 
tion of the rights of the purchaser. In neither of these cases 
was the equity of the purchaser to stand in his vendor’s shoes 
with which we are now concerned fully discussed. There 
have also been observations in several Madras cases that the 
right of the purchaser is only a right to obtain, by a suit for 
partition, the share to which his alienor was entitled, vide Kota- 
Balabadra Patro v. Khetra Doss (5) to which one of us was 
a party; Manjaya v. Shanmuga (6) and Maharajah of 
Bobbili v. Venkataramanjulu Naidu (7) and also a very recent 
case Subba Goundan v. Krishnamachari (8). It is only in the 
last case, however, that the question really arose as to whether 
the purchaser was to be driven to a suit for partition, or 
whether relief could be given to him when defending a suit by 
another co-parcener. In this case the Privy Council ruling 
Ramkishore Kedernath v. Jainarayan Ramrachhpal (9) was 
interpreted as meaning that the Privy Council, while raising 
the point, expressed themselves unwilling to decide it. Iv 
Ramkishore Kedernath v. Jainarayan Ramrachhpal (9), the 
suit was instituted by members of a Hindu joint family to set 
aside an alienation in favour of the rst respondent who claimed 
tu be adopted into the family, and it was held that, as between 
the father Kedarnath and the alienee Jainarayan “ the latter 
niay be entitled to insist that he stands in the choes of the form- 
er, as to the share, which would come to the former upon a par- 
tition; and that the Court, if that position were establishcd, 
would itself, at Jainarayan’s instance, decree a partition as 
between the plaintifis on the one hand and Kedarnath on the 


3. ILR 3C. 198 (P. C). 4 ILR ro C 626 (P. C}. 
g. (1916) 31 ML J 258, 

6 (1914) ILR 38 M 684: 26 M L J576. 

7. (1914) IL R39 M 265:27 ML Ī 409. 

8. (1922) ILR 45 M 449: 42 ML J 372, 

9. (1913) I L R 40 C 966: 25 ML J 512 (P. C.) 
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other. Their Lordships think that on the present pleadings 
it is open to Jainarayan to set up such a case, but express no 
opinion as to its validity cither in law or fact.” ‘That this 
pronouncement does relate to the competency of a Court to 
give a decree for partition in such a suit is, I think, clear from 
the succeeding passage, according to which the suit is remanded 
for trial, with a declaration that it is competent for the Court, 
in the event of the respondent Jainarayan failing in his other 
defences, to make the whole or any part of the relief granted? 
to the plaintiffs conditional on their assenting to a partition sv 
far as regards Kedarnath’s interests in the estate, so as to give 
effect to any right to which the respondent may be entitled 
claiming through Kedarnath. 

This latter statement, seems to me to lay down quite 
clearly that the Court to which the suit was remanded was com- 
petent to order partition and to give decree accordingly and 
that the statement in the previous paragraph that their Lord- 
ships ‘ express no opinion as to its validity either in law or 
in fact ” refers merely to the question of how-much of his case 
Tainarayan would be able to establish when it fofmed the 
subject-matter of inquiry, and this is the view taken by the 
learned Chief Justice in Davud Beevi Ammal v. Radhakrishua 
Aiyar (10). In this latter case the suit was by a member of a 
family for general partition, and it was held that the altenee 
from one of the co-parceners was entitled, if otherwise equit- 
able, to retain property alienated to him as the share of his 
alienor, No doubt in many cases it would not be easy to en- 
force the alience’s equitable right in a suit brought by one of 
the co-parcenters to recover the property, because it would be 
necessary to add all the co-parceners to the suit and ascertain 
the amount of family property available for division, etc., and 
consequently it would often be simpler to refer the alienee to a 
separate suit; but that is not to say that, when the circumstances 
are favourable, the alienee must of necessity be driven to an- 
other suit. The principle originally laid down in Deendayal 
Lal v. Jugdeep Narain Singh (3) is that the purchaser has 
the right to compel partition and it was held that he was en- 
titled to take proceedings to have his alienor’s share ascertained 
by partition. This being the principle, where such share can 
be ascertained without driving the parties to a separate suit, 
it should be done in order to avoid multiplicity of litigation. 
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The observations referred to above that the alienee has only 
a right to sue must be read with reference to the facts of the 
cases concerned, for, if an equity exists in the alienee and it 
can be enforced without a separate suit, there seems to me to 
be no reason for restricting that equity to a mere right to sue, 
a limitation which cannot be supported on equitable principles. 
As I read Ramktishore Kedarnath v. Jainarayan Ramrachh- 
gal (9), that case is authority for the proposition that, in a 
suit by a co-parcener for recovery of the property or for partı- 
ton, the alienee is entitled to claim partition, if it can conve- 
niently be done. In the present case the plaintiff is the only 
surviving member of his family and at the time of the aliena- 
tion to the 1st defendant the plaintiff's grandfather was entitled 
to one half share in the family property, he having only one 
son. The family property at that time was a great deal 
more than double the amount sold to the 1st defendant, for 
by that sale about two velis were sold at a time when the family 
properties amounted to something like 13 velis of land. There 
is no necessity in the present case to implead any other co- 
parceners, for they do not exist, and the partition, so far as 
the plaint property is concerned, can be effected without any 
trouble at all. Sivarama Aiyar was entitled to property at 
least equal in value to the property alienated and there is no 
reason why it should not be allotted to his share, and consc- 
quently to the 1st defendant. 

The plaintiff has also claimed mesne profits, but he would 
not be entitled to such except from the date of the plaint. The 
sale was by a manager of the family and, as such is not prima 
facie void, but only voidable at the instance of other menibers of 
the family. (Vide Hanuman Kamat v. Hanuman Meandur( 11) 
also Subba Goundan v. Krishnamachari (8) ]. The plaintin 
is, therefore, not entitled to any mesne profits until the date of 
plaint and, as it has been held that the defendants, are entitled 
to retain possession of the property, it follows that he is not 
entitled to any mesne profits. 

The appeal is allowed and plaintifi’s suit dismissed with 
costs throughout. The memo of objections is also dismissed. 

Venkatasubba Rao, J. ;—l agree. 

A. S. V. Appeal allowed: suit dismissed. 
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(FULL BENCH). 
IN THE HicH COURT OF JUDICATURE AT MADRAS 


PRESENT :—SIR WALTER SALIS SCHWABE, K. C., Chief 
Justice, MR. JUSTICE OLDFIELD AND MR. JusTICE RAMESAM. 


Pakkiam Solomon ... Plamtif*. 
v. 


Chelliah Pillai ... Defendant. 


Divorce Act (IV of 1869), S. 2—Christjanity—Person piofessing—M ean- 
ing—Ex-communication by Sect or Church to which a Christian belongs —Efeci— 
Hindu Law—Marriage—Dissolution—Conversion of either party to Christianity— 
F ffect—Native Converts Marriage Dissolution Act XXI of 1866. 

A person does not cease to profess Christianity within the meaning of S. 2 
of the Indian Divorce Act of 1869 merely because she has been ex-communi- 
cated by the sect or the church to which she belongs, The question of pro- 
fession of Christianity is a question of her own action and not of the action 
of her church. 

The conversion to Christianity of one of two married Hindus does not 
dissolve the marriage. The convert can, under the Native Converts Marriage 
Dissolution Act of 1866, obtain dissolution of the marriage by application to 
the Court first of all for restitution of conjugal rights and then after the lapse 
ot a year for dissolution of the marriage if conjugal rights are refused. 


Case referred by the District Judge of Madura in his 
lettcr dated gth September, 1922 No. 3130 for confirmation 
by the High Court under S. 17 of the Indian Divorce Act 
(IV of 1869) of the decree nisi passed in O. S. No. 5 of 1921 


on the file of the District Court of Madura. 


T. M. Ramaswami Atyar for petitioner. 
The Court delivered the following 


JUDGMENTS :__The Chief Jusitce This is a suit for 
nullity of a marriage under the following circumstances. The 
respondent when a Hindu was married to a Hindu. The 
respondent changed his religion being converted to Christianity. 
No steps were taken by him to dissolve his marriage, but he 
then went through a form of marriage with the petitioner also 
a Christian. The petitioner now brings this suit on the ground 
of bigamy of her husband, he having a wife alive at the time he 
went through the form of marriage with her. 

The first defence raised is that the petitioner has no rights 
under the Indian Divorce Act because it is alleged that she 
does not profess the Christian religion. This is based on a 
resolution of the particular sect to which she belongs, in effect 
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ex-communicating her. In my judgment although she may be 
ex-communicated by the sect or the church to which she belongs, 
she does not thereby cease to profess Christianity. The ques- 
tion of profession of Christianity is a question of her own action 
and not of the action of her church. Itis to be obser- 
ed that the petitioner was the daughter of a Christian and no 
doubt was baptised as a Christian. I cannot see how it can 
be said that she ceases to profess the Christian religion because 
= church disapproving of her conduct have ex-communicated 
er. 

The second defence raised is that at the time of this mar- 
riage there was no existing marriage of the respondent it being 
alleged that by reason of his conversion his then existing mar- 
riage became dissolved. That is not the law. It 
is quite clear from the Native Converts Marriage Dissolution 
Act (XXI of 1866) that the conversion to Christianity of one 
of two married Hindus does not dissolve the marriage. That 
Act provides for means to obtain dissolution of the marriage 
by application to the Court first of all for restitution of conjugal 
rights and then after the lapse of a year for dissolution of the 
marriage if conjugal rights are refused. Otherwise the con- 
version to Christianity of one of two spouses has no effect on 
the existing marriage. 

It follows that the decree that it is a nullity is correct and 
must be confirmed with costs. 

Oldfield, J. :—I have felt some doubt with regard to the 
first question raised by this petition, whether the petitioner can 
be said to have been professing the Christian religion at the 
time she presented it, within the meaning of S. 2 of the Indian 
Divorce Act. My hesitation arises from the facts, evidenced 
by the resolution of ex-communication referred to by my Lord, 
that she had repudiated the authority of governing body of 
the Christian. denomination, to which she belonged, and that 
she was by the resolution deprived of the spiritual privileges 
of the Christian faith in the only form, in which, so far as 
appears, she has ever possessed them. The reply suggested 
is that, notwithstanding her withdrawal or exclusion from a 
particular denomination, she can still be heard to say that she 
professes an unsectarian Christianity. These words of the 
Act have always been dificult of interpretation ; and it is with 
some hesitation that I accépt the suggestion made on her be- 
half. Itis, some justification for doing so that there is nothing 
before us as to her admission or re-admission to Hinduism, 
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which presumably was originally her faith or that of her 
parents, and nothing to show whether steh re-admission or ad. 
mission is possible ; and there is further the fact that the 
policy of the law appears to require the application of the 
words of S. 2 to what may be a substantial class of persons 
in this country those who have abandoned a _ particular 
sect, but who still remain unattached to any religion other than 
Christianity. . 

In these circumstances [ do not feel justified in dissenting 
from the judgment just delivered. 


Ramesam, J. :__I agree with the judgment of the learned 
Chief Justice. In my opinion the religion of a person is what 
the person professes and does not require recognition by the 
other persons belonging to that religion. A Hindu who pro- 
fesses to be a Hindu though he may be ex-communicated by 
all the existing Hindu castes is still a Hindu though probably 
he is subject to great social inconvenience. In this respect I 
do not think that there is anything peculiar to Christianity. [f a 
person says that he is a Christian, though he does not belong 
to the existing Christian churches, he is still a Christian. 
Probably his creed is diferent from the existing creeds and 
he is subject to social inconvenience in respect of the perfor- 
mance of marriage and burials. Still he would be a Christian. 


A. S. V. 
IN THE Eligh COURT or JuDICATURE AT MADRAS. 


PRESENT MR. Justice OLDFIELD AND Mr. JUSTICE 
VENKATASUBBA RAO. 
Muthukaruppa Chetty ... Appellant* (Respondent). 


v. 
Paiya Kavundan ... Respondent (Petitioner 
and 2nd defendant). 


Civil Procedure Code (V of 1908), $. 115—Jurisdiction—Declining of— 
Erroneous decision that Court below had no jurisdiction to execute a decree— 
Revision against—Money decree—Execution—Jurisdiction—Transfer of area in 
which judgment-debtor lives to jurisdiction of another Court—Jurisdiction 
of latter Court—Small Cause decree—Execution—Order in—Second Appeal 
againsi—Conversion into revision. 

No Second Appeal lies against an order made in execution of a decree 
paseed on the Small Cause Side. ° 


tA. A. A. O. No, 113 of 1921. ; 
(Treated as C. R. P. No 200 of 1923). 16th February, 1924. 
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Where the lower appellate Court dismissed an execution application in-the 
erroneous view that the Dittrict Munsif’s Court to which it had been presented 
had no jurisdiction to entertain it, Aeld that the lower appellate Court declined 
to exercise jurisdiction within the meaning of S. 115, ©., P., C. 


A Second Appeal, held to be incompetent, was treated as an application 
in revision, and the order of the lower Court was set aside. 


On the transfer of the area in which the judgment-debtor lives from the 
jurisdiction of the Court which passed the decree to that of another Court, 
the datter Court has without a transfer of the decree jurisdiction to execute, the 
decree, though 1t 1s only a money decree. 

Appeal against the decree of the Court of the Subordinate 
Judge of Salem in A. S. No. 307 of 1920 preferred against 
the order of the Court of the District Munsif of Namakkal 
dated 7th October, 1920 and made in E. A. No. 829 of 1920 
in R. E. P. No. 1302 of 1920 (S. C. No. 2676 of 1916, Prin- 
cipal District Munsif’s Court, Salem). 


K. Sankara Sastri for appellant. 
B. Sitarama Rao for respondents. 


The Judgment of the Court was delivered by 

Oldfield, J. :— This is an appeal bya decree-holder 
against the decision of the lower appellate Court passed at the 
instance of the judgment-debtor, here respondent and setting 
aside the decision of the District Munsif of Namakkal that he 
had jurisdiction to execute the decree. 

The decree was passed on the small cause side and it is 
urged first that no Second Appeal lies. That objection must 
be sustained: But we have been asked to treat the appeal as 
an application in revision. We think that we are entitled to do 
so. It is contended that the lower appellate Court did not 
decline jurisdiction or assume jurisdiction which it had not but 
simply made a mistake in a question of law relating to jurisdic- 
tion. That view is not in our opinion correct. The lower 
appellate Court held that the District Munsif has no jurisdic- 
tion to allow execution and it has dismissed the execution appli- 
cation on the ground that it was made to a Court not having 
jurisdiction. We think that, in doing so, it declined jurisdic- 
tion within the meaning of S. 115. 

On the merits, the question arises from the transfer of the 
area in which the judgment debtor lives, from the jurisdiction 
of the Principal District Munsif of Salem who passed the de- 
cree sought to be executed to that of the District Munsif Na- 
makkal in whose Court the application for execution has now 
been made. Itis urged that only the former Court has ever 
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had jurisdiction to execute the decree and that the decrec- 
holder’s proper course is to apply for a transfer of the decree 
to Namakkal. That contention is inconsistent with the deci- 
sion in seeni Nadan v. Muthuswami Pillai (1). We are 
asked to distinguish that decision on the ground that it relates 
to the execution of a decree for sale of immoveable property. 
But we can find nothing in the language used in the judgments 
there to show that such a distinction was in the minds ofe the 
learned judges or that they were considering the question ex- 
cept as it was referred to them, perfectly generally. It may 
be noted that the previous case in connection with which the 
reference was made, Subbiah Nayakar v. Ramanathan Chet- 
tiar (2), related to a money decree ; and if this distinction had 
been thought material, it is dificult to believe that nothing 
would have been said regarding it. We are not able, on prin- 
ciple, to see why it should be material and we do not think it 
necessary to add anything on the question of principle to the 
judgments of the Full Bench or in particular to the very clear 
statement of law contained in the judgment of Ayling, J. 

The result is that the appeal against appellate order is al- 
lowed with costs here and in the lower appellate Court, the 
District Munsif’s order including the portion relating to costs 
before him, being restored. He will proceed with the execu- 
tion according to law. 


A. S. V. 
IN THE HiG COURT or JUDICATURE AT MADRAS. 


aes Appeal alluved. 





~e 


PRESENT MR. Justice AYLING AND Mk. JUSTICE 
ODGERS. 

E.T. Dharma Raja ve A ppellant* (and defendant). 

Vv. ' 

K. M. Pethur Raja and others ... Respondents {Plaintif 

and defendants Nos. 1, 6 and 7). 

Civil Procedore Code (Aet V of 1908), O. 23, R. 1—Appeal—Withdrawal 

of suit in—Plaintiff-respondent—Right of—Discretion of Couri—Appceal by some 

defendants only—IVithdrawal of suit against them in appeal leaving intact 

decree against non-appealing defendauts—A ppellant-defendants aggrieved by 

decree against non-appealing defendanis—Effect—Ryotwari  tracts—Irrigatton 


dispuies—Deciree against Governmeni—Ryols when aggrieved by—Appeal from 
decree against: Government—Thei right of.” 











+5. A. Nos. 553 and 554 of 1921. 16th March, 1923, 


1. I LR yM 821: 37 ML J 284. 
2 (1914) ILR 37 M 462:26 M L J 185. 
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0. 23, R 1, C. P. C, which gives a plaintiff the right to withdraw his 
suit and abandon part®*of his claim is inapplicable to the case of a plaintiff- 
respondent. Assuming that the appellate Court can in the exercise of its dis- 
cretion allow a plaintiff-respondent to withdraw his suit as against the defend- 
ant-appellant, it will not be a sound exercise of such discretion to allow the 
withdrawal in a case in which some of the defendants only have appealed, and 
they will be aggrieved by the decree of the Court below being allowed to stand as 
against the other defendants who have not appealed. 

Ryots in ryotwari tracts whose lands are irrigated by a Government tang 
“are prejudicially affected by a decree against the Government affecting the 
water-supply to that tank can appeal against the same, though thc Govein- 
ment does not choose to appeal against it, 


Sivasatlam Iyer v. Ramakrisiina lyer, (1914) M. W. N. 788. 


Second Appeals against the Decrees of the Court of the 
Additional Subordinate Judge of Ramnad at Madura in A. S. 
No. 28 and 29 of 1919, preferred against the decree of the 
Court of the Additional District Munsif of Sriviliputhur in O. 
S. Nos. 257 and 258 of 1917. 

T. R. Venkatarama Sastri and A. Swaminatha Iyer for 
appellants. 

The Government Pleader for 2nd respondent. 

A. S. Visvanatha Iyer for ist respondent. 

The Judgment of the Court was delivered by 


Ayling, J. :__The dispute which has given rise to the pre- 
sent litigation is in connection with a channel, which is claimed 
by the appellants to be a poromboke channel feeding the Kari- 
salkulam tank which irrigates their lands, but which the res- 
pondents, who were plaintiffs in the first Court, claim to be a 
portion of their patta lands and to have no connection at all 
with Karisalkulam tank. The suits were brought to establish 
the rights of the plaintiffs in the channel and to prevent inter- 
ference by Government, who are impleaded under the designa- 
tion of the Secretary of State as the first defendant, as well as 
by the other defendants, who are pattadars holding lands irri- 
gated by the Karisalkulam Tank. In the first Court, the plain- 
tifs were successful and were granted the reliefs prayed for by 
them. Government did not appeal, holding, as is now ex- 
plained by the learned Government Pleader, that their interest 
were not sufficiently involved in the matter to make it worth 
their while to contest the decrees of the first Court in appeals. 
The defendants, however, did appeal. When the appeals 
came on for hearing, the plaintiffs--respondents claimed that 
they were entitled as of right to withdraw their suits as against 
the present defendant-appellants, and to content themselves 
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with the decrees against Government who have not appealed. 
The learned Subordinate Judge accepted thfs plea and allowed 
the suits to be withdrawn and dismissed as against the present 
defendants-appellants, and the decrees against the Secretary of 
State were confirmed. 


It is now contended on behalf of the appellants that the 
Subordinate Judge was wrong and that the plaintiffs could not 
claim as of right to be allowed to withdraw their suits at the 
stage which the litigation had reached, that they were prejudic- 
cd by the decrees of the first court, even supposing the latter 
to be confined to a decree against Government, and that their 
appeals should have been heard and decided on their merits. 
We think these contentions are justified. The provision of 
law relied on by the plaintiffs-respondents is O. 23, R. (1) of 
the Code of Civil Procedure, which provides for the with- 
drawal of a suit by a plaintiff and abandonment of part of his 
claim. This the rule gives as a mater of right and it is not 
disputed that a similar privilege is inherent in an appellant as 
regards his appeal: but we have not been referred to any 
ruling or provision of law which would extend this privilege 
to a plaintiff-respondent, nor can we see any reason why when 
the litigation has reached the stage of an appeal, the respon- 
dent should be allowed the right to defeat the appeal and pre- 
vent its being heard by the simple process of withdrawing his 
suit as against the appellant. It may of course be argued that, 
although this is. not a right of the appellant, nevertheless it is 
in the discretion of the Court to allow him to do so but that 
will depend on considerations which, we think, have not been 
appreciated by the lower appellate Court. The lower appel- 
late Court has held that the appellants in these cases have no 
right of appeal because they are not prejudicially affected by 
the decrees in so far as they are decrees against Government. 


-We do not think this isso. The defendants represented them- 


selves as holders of lands as depending oñ the supply of water 
allowed to them by Government. ‘The effect of the decrees is 
tu declare that a certain channel claimed by them as a supply 
channel to the Government tank is not such a supply channel 
and to prevent Government from using it as such and eacrcising 
its paramount right of distributing the water supply therefrom. 
We think that they clearly are materially prejudiced by the 
decrees against Government and that they should have a right 
of appeal against them. This is in accordance with the deci- 
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sion in Sivasailam Iyer v. Ramakrishna Iyer (1). It has been 
argued on behalf ôf the respondents that this is not so, because 
the appellant's rights have been negatived by the decision of 
this Court in another litigation terminating in S. A. No. 1198 
of 1913. To what extent the decision in that appeal is con- 
clusive of the rights of the parties in the present cases is a 
-matter for argument : but, it is a question which must be deci- 
«led in the course of the hearing of these appeals. We are 
most anxious to express no opinion on a point which would 
have to be determined by the lower appellate Court, but it is 
argued on behalf of the appellants that the points for decision 
in that case are not identical with those which may arise for 
consideration in these cases and in effect that the rights claimed 
by the plaintiffs in that case were more extensive than those 
which are prejudicially affected by the decrees in these cases. 
This is a point which we must leave to the lower appellate 
Court to determine. ; 
The decrees of the lower appellate Court must therefore 
be set aside and the appeals remanded to the lower appellate 
Court for re-hearing and disposal on their merits. The 
plaintiffs respondents will pay the defendants-appellants their 
costs in this Court. The costs of Government in this Court 
will be provided for in the final decrees. The Court fee paid 
on the present appeals will be refunded to the appellants. 
A. S.V. Decree set aside and 
| appeals remanded... 


Griminis airdri dh, sasana sanan anganan naa) 


; PRIVY COUNCIL. 
PRESENT :_-LoRD DUNEDIN, SIR JOHN EDGE asp Mr. 


AMEER ALI. : 
(On appeal from the Court of the Judicial Commissioner, 


Oudh). 

Bishwa Nath Singh , ... Appellant*. 
v. 

Jugal Kishore and others ... Respondents. 


Hindu Law-——A doption—Custom—Proof—Siatements in wajib-ul-arzes.. 


Statements in“avajib-ul-arzes that widows could adopt sons without having 
had the authority of their husbands to adopt or simply that widows could adopt 


mean the same thing and areesufficient proof of a custom to that effect. 
Decree of the Judicjal Commissioner ;eversed. 
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Appeal (No. 66 of 1922) from a decree of the Court of 
the Judicial Commissioner of Oudh reversitg a decree of the 
Subordinate Judge of Sitapur. 

The facts are simple and appear sufficiently from their 
Lordships’ Judgment. 

1923.. March, 16. Dunne, K. C. and Dube for the 
appellant : The trial Judge held that the custom of adoption 
among the Raghubansis of Bamnawan and other villages was, 
proved and that the adoption of the appellant was valid. 
Statements found in the wajib-ul-arz of those villages can only 
mean that widows could adopt without having the authority 
from their deceased husbands. There is also oral evidence 
which the trial Court accepted. The Court of the Judicial 
Commissioner was clearly wrong in its interpretation of the 
wajib-ul-arzes. (Counsel also drew the attention of their 
Lordships to the fact that the Judicial Commissioners had not 
expressed a finding on the question whether the deed of the 
roth September, 1894, was executed for legal necessity). 

The respondents were not represented. 

1923. April, 17. The Judgment of their Lordships was 
delivered by 

Sir John Edge. — This is an appeal by Bishwanath Singh, 
the surviving plaintiff, against a decree of the Court of the 
Judicial Commissioner of Oudh, which reversed a decree of the 
Subordinate Judge of sitapur and dismissed the suit. The suit 
is for the possession of a two-thirds share of the village Pakauri 
in the district of Sitapur. 

The other plaintiff in the suit was Musammat Gulab Koar, 
who is now dead. She was the widow of Baldeo Bakhsh 
Singh, who died sonless in or about 1891. He was a Hindu 
and by caste a Raghubansi, and lived in the village of Bamihna- 
wan in the district of Sitapur and owned the village of Pakauri. 
The widow adopted on the 17th October, 1915, the appellant 
as a son to her deceased husband, who haf given her no autho- 
rity to adopt a son to him. The question which their Lord- 
ships have had to consider in this appeal is whether that adop- 
tion was valid, and apparently that was the only question as to 
which there was a contention in the Appellate Court. The 
learned Judges of the Appellate Court, in their judgment, said 

“There are thus two points for decision in this appeal, namcly, whether 
Musammat Gulab Kuar had authority {rom her husband to adopt, and secondly, 


whether failing such authority she had a right of (by) custom to adopt without 
authority from hey husband, ” 
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The fact of the adoption is not now disputed and is beyond 
dispute. The family to which Baldeo Bakhsh Singh belong- 
ed was subject to the law of the Mitakshara as interpreted by 
the school of Benares, according to which an adoption by a 
widow of a son to her deceased husband would be invalid if 
made without an authority to adopt given to her by her hus- 
band, unless such an adoption was authorised by a custom of 
the family. 


The evidence that there was such a custom in this family- 


consisted of statements as to the right of widows to adopt sons 
to their deceased husbands contained in the wajib-ul-arzes of 
eight villages which had been recorded in the settlement of 
1871, that is about forty-four years before the adoption in ques- 
tion here. One of those villages was the village of Kamhna- 
wan, in which Baldeo Bakhsh Singh had lived ; at least two 
other of the villages were villages in which he or members of 
his family were interested as proprietors ; and the remaining 
four villages were villages in which members of his caste had 
been interested, although their relationship to his family was 
not proved. There was also some oral evidence of witnesses 
in support of the custom. a 

In thé wajib-ul-atz of Bamhnawan and in some of the 
othér wajib-ul-arzes it was stated that widows could adopt 
sons to their deceased husbands without having had the authori- 
ty of their husbands to adopt. In the other wajib-ul-arzcs it 
was simply stated that widows could adopt. In their Lord- 
ship’s opinion those statements meant the same thing that is that 
widows could adopt sons to their husbands although they had 
had no authority from their husbands to adopt ; it was so that 
the Subordinate Judge construed the wajib-ul-arzes, and he 
found that the custom was proved. The Appellate Court was 
of opinion that the mere statement in a wajib-ul-arz that a 
widow could adopt meant that a widow, who had the authority 
of her husband to adopt, could make an adoption to him, and 
consequently held that the statements as to the custom were not 
consistent and that the custom was not proved. It did not 
occur to the learned Judges of the Appellate Court that if the 
statement that a widow could adopt meant that she could adopt 
‘€ she had had the authority of her husband to adopt, the state- 
ment was not a statement of a special family custom. and 
was unnecessary, as it would be merely a statement of a right 
which a Hindu widow of a sonless Hindu enjoys everywhere in 
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Pp... India, except possibly in families governed by the law of the 
Bishwa Nath Mithila School. : 
ome Their Lordships are of opinion that the custom was 


Jugal proved and that.the adoption of the appellant was valid. It may 
Kishore be mentioned that the learned Judges of the Appellate Court 
Sir John did not doubt the credibility of the witnesses as to the custom, 

Eines. whose evidence the Subordinate Judge has accepted as truc, but 

they thought that it had not been proved that these witnesses bee 
longed to the family to which Baldeo Bakhsh Singh had be- 
longed. 


This appeal has been heard ex parte, no respondent hav- 
ing appeared. As the appeal has been heard ex parte the coun- 
sel for the appellant has drawn their Lordships attention to 
the fact that the learned Judicial Commissioners have not in 
their judgment expressed a finding on the seventh ground of 
the appeal to their Court, which was as follows :—" 7. That 
the Lower Court should have held that the deed dated the 1 oth 
September, 1894, was executed for legal necessity.” The 
deed of the roth September, 1894, was a mortgage of the vil- 
lage Pakauri granted by the widow while she was in possession 
of a Hindu widow’s interest in the estate. On that mortgage 
a decree for sale was made and at the sale the two-thirds share 
in the village now claimed by this appellant was purchased by 
some of the defendants to this suit. The Subordinate Judge 
had found in this suit that the mortgage was not made for 
necessity. The learned Judicial Commissioners said in their 
Judgment that: “They (the defendants) denied the adop- 
tion and they denied the widow’s power to adopt. They also 
pleaded that even if the adoption was proved, it could not 
affect the interest acquired by the purchasers before the adop- 
tion. On this last pleading no issue was framed and nothing 
has been said in argument in appeal. It must thercfore be 
taken to have dropped.” The question as to whether the 
mortgage was or was not granted for nécessity was involved in 
the question as‘to whether the purchasers at the sale under the 
decree had acquired title by their purchase. In their Lord- 

; ships’ opinion the learned Judicial Commissioners were under 
the circumstances justified in holding, as they did, that the only 
question which remained for them to decide in the appeal was 
the question as to the validity of the adoption. 


Their Lordships will humbly advise His Majesty that this 
appeal should be allowed with costs, that the decree of the 
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Court of the Judicial Commissioner should be set aside with 
costs and the decree of the Subordinate Judge should be res- 
tored and affirmed. 

K. V. L.N. A ppeal allowed. 


Solicitors for the appellant Barrow, Rogers & Neviil.. 


° PRIVY COUNCIL. 

PRESENT :__Lorp DUNEDIN, SIR JOHN EDGE AND MR. 
AMEER ALI. 
(On appeal from the Calcutta High Court). 
Surapati Roy and others A ppellants.* 


Ta 
Ram Narayan Mukerji and others Respondents. 

Privy Council—d ppeal—Competcacy—Dispute relating to recurring liabi- 
lty—Certificate—Bengal Tenancy Icel, S. 12—Patnidar's suit for rent against 
dar-patnjdars—Registered transfer of tenure by some—Liability for rest. 

A certificate granting leave to appeal to the Privy Council 1s in order 
where the subject-mattcr in dispute relates to a recurring liability and is in 
respect of a property above the appealable valuc. 

Under S. 12 of the Bengal ‘Tenancy Act, a transfer of a permanent tenure 
is complete as swn as the document of transfer is registered and the ty ansferors 
are no longer liable to the superior tenure-holder for rent. 


Kristo Valluw Ghose v. Aristo Lal Singh and another 16 Cal, 642; 
Hemandra Nath Mukerji v. Kumar Nath Rey, 12 C. W. N. 478 approved. 
Decree of: the: High Court ‘reversed. rr ha? 
Consolidated Appeal (No. 80 of 1921) from two decrees 
of the High Court at Calcutta, modifying two decrees of the 
Subordinate Judge of Hooghly which afirmed two decrees of 
the Second Munsif of Hooghly. 
- The respondent No. 1 is the patnidar of three Taluks in 
the Burdwan Raj and the appellants were originally dar-patni 
dars under him. In 1906, the appellants conveyed their 12 
annas interest in the dar-patni tenure to one Ramtarak as he- 
namidar for the other dar-patnidars. Ramtarak, in 1908 
executed a deed of release in favour of the real dar-patnidars. 
The respondent patnidar, however, sued all the dar-patnidars 
for rent and obtained decrees against the actual dar-patnidars 
as well as the appellants. After the institution of the last of 
these suits in 1914, the gppellants executed a Deed of Confir- 
mation and Conveyance in favour of the co-dar-patuidars re- 
leasing their interest in the tenure, if any. 


* P, C A. No. 80 of 1921. 





19th April, 1923. 
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The present suits were brought by respondent No. 1 
against all the original dar-patnidars even though the appellants 
amongst them had conveyed their interest to. the others and 
were not in possession. The appellants denied their liability 
in the circimstances noted above. The Munsiff who tried the 
suits and the Subordinate Judge on appeal, upheld their conten- 
tion and dismissed the suits as against them. The High Court, 
on appeal by the patnidar, reversed the decrees of the two 
subordinate Courts and decreed the claim. Hence the appeal. 

1923. March, 16. Dube for the appellants : ‘The 
High Court was wrong in holding that there was no consicera- 
tion for the Deed of Confirmation and Conveyance of 1914. 
The appellants were never in possession since 1906. They 
cannot be made liable for the rent. The patnidar agreed to 
recognise the transferees as sole tenants if the arrears of rent 
was paid and the agreement was acted upon. This stops him 
from claiming rent from the appellants also. The transfer 
of their rights and interests in the tenure was registered and 
became a completed transaction under $. 12 of the Bengal 
Tenancy Act. Krishto Balluv Ghose and others v. Kristo Lal 
Singh and another (1) ; Hemandra Nath Mukerji v. Kumar 
Nath Roy (2) cover the present controversy. 

Wallach for the respondents : The transfer deed of 1996 
was held not to be operative by the Courts in previous suits. Jt 
does operate as res judicata. The deed of 1914 had no con». 
sideration and it was therefore void. As there was no valid 
transfer of the interests of the appellants in the tenure, they 
are still bound to pay rent to the patnidar. The subject- 
matter of the dispute is below the appealable value and the 
Tligh Court had no jurisdiction to grant certificates ior leave 
to appeal to the Privy Council. The High Court decree was 
right. 

1923. April 19. The Judgment of their Lordships 
was delivered by : 

Mr. Ameer Ali ~ These consolidated appeals arise out 
of two suits brought by the plaintiff, a patnidar under 
the Burdwan estate, to recover rent from the defendants 
in respect of three dar-patni taluks they held under him. The 
Burdwan Raj contains a large number of Patni tenures, and 
sub-infeudation is recognised and largely given effect to in that 
estate. Not only are patnidars entitled to grant sub-tenures 


1% LL R 16 C. 642 2. 12 C. W. N. 478. 
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called dar-patnis, but the dar-patnidar on his side can grant 
subordinate tenures under himself which bear the designation 
of se-patni. The plaintiff's case is that the fifteen defendants 
whom he sued for the dar-patni rent of the three dar-patni 
taluks were all jointly interested in the under-tenures. The 
defendants, other than defendants 3, 14 and 15, contended that 
although originally they held a share in the dar-patni tenure, 
they had, on the 25th August, 1906, conveyed their 12 annas 
interest to one, Ramtarak Bhuttacharji as the benamidat of the 
defendants 3, 14 and 15, and that two years later, viz., in 
June, 1908, Ramtarak had, by a registered document, re- 
nounced all interest in the dar-patni in favour of the defendants 
3, 14 and 15, acknowledging that they were the real purchasers 
and that he was only their furztdar. The defendants, other 
than 3, 14 and 15, accordingly urged that they were not liable 
for the rent of the under-tenure and were wrongly sued. 


It appears that after the execution of the deed of sale in 
1906, the plaintiff had instituted against these several defen- 
dants, including defendants 3, 14 and 15, suits for rent in 
which the defendants other than defendants 3, 14 and 15, 
denied their liability on the ground that they had parted with 
their interest in favour of their co-defendants 3, 14 and 15, 
and that in those suits the Court before whom the gucstion 
came for trial had held that the contending defendants had 
failed to establish that the transaction was bona fide and not a 
mere sham; and had declared that, notwithstanding the 
transaction of 1906, the plaintiff was entitled to rent from all 
the defendants, and had decreed his claim accordingly. There 
were further suits between the parties ; the same contentions 
were raised by the defendants other than defendants 3, 14 and 
15 ; but the defence was disallowed on the ground that the 
question relating to their liability was res judicata. The de- 
fendants other than the defendants 3, 14 and 15, thereupon, on 
the 6th July, 1914, executed a fresh document in favour of their 
ca-defendants 3, 14 and 15, by which they purported to confirm 
the transaction of 1906 and release in the latter’s favour what- 
ever right and title they possessed in their 12 annas share of 
the dar-patni. 


The present suits are brought for rents partly due for a 
period prior to July, 1914, and partly for a period thereafter. 
The Munsif, before whom the cases came for trial, held that 


P, C, 
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the rent for the period anterior to the execution of the last docu- 


ment, viz., the release of 1914, came within the terms of the 


previous decisions and that, consequently, the matter was res 
judicata ; but with regard to the period after the execution 
of the document of the 6h July, 1914, he held that the transfer 
by the contending defendants to their co-defendants 3, 14 and 
15, was valid, and that, therefore, they were entitled to be 
absolved from liability for all subsequent rent. He accord- 
ingly decreed the plaintiff’s claim for the rent of this latter 
period against defendants 3, 14 and 15 alone. 


From this part of the Munsif’s decree, the plaintiff appeal- 
ed to the Subordinate Judge of Hooghly, who, on the 28th 
February, 1917, dismissed the appeal and afhrmed the decree 
of the Munsif. 


He held that the point in controversy was concluded by 
the decision in the case of Hemandra Nath Mukerji v. Kumar 
Nath Roy (2), that the deed which the contending defendants 
had executed ratifying the previous transaction of sale was 
not only a “ dis-claimer of any subsisting right or interest of 
the executants, but also purported to vest whatever right-or 
interest they might, by reason of the decisions of Courts in the 
previous rent suits, be said to have had in the properties covered 
thereby, in the defendants 3, 14 and 15, as from the date of 
its. execution.” He held, further, in respect of the conten- 
tion, that there was no consideration for this last document, 


that it did not concern the plaintiff, whether a consideration 


passed or not between the two parties to the transaction, that 
was a matter between them and them alone; and that the 
plaintif himself had ample security in the dar-patni tenures. 
He further held that the defendants 3, 14 and 15 were np 
session of the property. He accordingly as already stated, 
dismissed the plaintiffs appeal. The plaintiff not content 
with this decision, appealed to the High Court of Calcutta, 
which reversed the judgment of the Subordinate Judge and 
decreed the plaintiff's claim as against all the defendants. 

From these decrees of the High Court in the two suits, 
the contending defendants have appealed to this Board. A 
preliminary objection has been taken as to the competency of 
the appeal, on the ground, firstly, that the subject-matter 1s 


below the appealable value ; and secondly, that the certificate 


granted by the High Court is not sufficient. On both points 
“a 12 C, W, N, 478. 
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in their Lordships’ opinion the objection fails. The subiect- 
matter in dispute relates to a recurring liability and is in respect 
of a property considerably above the appealable value. The 
certificate in the circumstances is quite in order. 

The reasons upon which the learned Judges of the High 
Court have based their judgment are somewhat involved, but 
closely examined they amount to this : that as it had been held 
in the previous suits that there was no consideration.and as 
there could be no transfer without the proof of consideration, 
the transaction of July, 1914, is affected by the previous deci. 
sions, and the plaintiff was entitled to go on suing che defen- 
dants as he had done heretofore. There are certain passages 
in the judgment which incline their Lordships to think the learn- 
ed Judges did not clearly apprehend the legal position of the 
parties in relation to the provisions of S. 12 of the Bengal 
Tenancy Act. They say in one place :— 

“It cannot be disputed that if the title is perfected by a proper deed, 


and for consideration, the former decisions cannot operate as res judicata,” 
and then go on to say :—. 


“ But there is no consideration apart from the consideration of the previous 
kobala ; and the question of consideration under the kobala is res judicata.” 

In the case of Kristo Balluv Ghose and others v. Kristo 
lal Singh and another (1), a transfer of a permanent tenure, 
by a registered document was held to be complete under S. 12 
of the Bengal Tenancy Act, as soon as the document was regis- 
tered, and the same view was expressed in the case of /Teman- 
dra Nath Mukerji v. Kumar Nath Roy (2), already referred 
to. (Their Lordships consider that the present controversy 
is covered by the latter decision. 

Their Lordships are of opinion that the judgment and 
decrees of the High Court should be set aside and the order of 
the Subordinate Judge restored. The appellants will be en- 
titled to their costs here and in the High Court. 

And their Lordships will humbly recommend His Matesty 
accordingly. : ; 

K. V. L.N. Appeal allowed. 

Solicitors for appellants: Chapman, Walker and 
Sheppard. 

Solicitors for respondents : T. L. Wilson and Co. 
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In THE HicH Court oF JUDICATURE AT MADRAS. 
FULL BENCH. * | 
PRESENT :— SIR WALTER SALIS SCHWABE, K. C., Chief 


Justice, Mr. Justice OLDFIELD, MR. Justice RAMESAM 
MR. Justice Devaposs AND MR. JUSTICE COLERIDGE. 


Ponnusami Odayar and others ... Petitioners* (Accused 
2,3, 6, and 7). ° 
v. 
Ramasami Thathan ... Respondent (Complainant). 


Criminal Procedure Code (Act F of 1898), S. 342—-Obligation to qursiion 


the accused to explain circumstances appearing against him—IWhether exists 
in summons cases. 


The provisions of S. 342 of the Code of Crimjnal Procedure requiring the 
Court to question the accused generally on the case or to enable him to esplain 


the circumstances appearing against him on the evidence, do not apply to 
summons cases, 


The case-law on the subject considered, 


Petition under sections 435 and 439 of the Code of Crimi- 
nal Procedure, 1898, praying the High Court to revise the 
Judgment of the Court of the Subdivisional First-class Magis- 
trate, Mayavaram, in Criminal Appeal No. 21 of 1922, pre- 
ferred against the Judgment of the Court of the Stationary 


second-class Magistrate, Mayavaram, in Calendar Case No. 
275 of 1921. 


This case came on for hearing on Tuesday, the 3rd April 


1923, in pursuance of the order of Court (Chief Justice and 


Odgers, J.,)dated 15th March 1923 and was posted before 
a Full Bench of Five Judges. 


K. Bhashyam Ayyangar and P. J. Kuppanna Rao, for the 
petitioners. 


T. V. Muthukrishna Aiyar and M.S. V ekatarania Aiyar 
for the respondent. 


The Public Prosecutor (J. C. Adam) on behalf of the 
Crown. 
The Court expressed the following 
OPINION :—The Chief Justice. This Criminal Revision 
case has been referred to the Full Bench on the question whe- 
ther in summons cases the provisions | of S. 342 of the Code of 


(Criminal Procedure, are to be applied, that is, is the Court 


“Cri. R. C. 691 of 1922 


(Crl, R, P. No. 580 of 1922), 15th March, grd and agth April, 1023, 
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bound, for the purpose of enabling the accused to explain the [F B.] 
circumstances appedring in the evidence against him, to question Fonnusami 
him generally on the case after the witnesses for the prosecution  O44¥4r- 
have been examined and before he is called on for his defence. | Ramasan i 
The inconvenience of this course is manifest in view of the pro- pea 
visions of S. 364 of the Code of Criminal Procedure which re- ar let 
quire the taking down of any such question in full in the langu- ch ih 
age in which the accused is examined, or, where that is not 
practicable, in the language of the Court or in English, and that 

the record shall be shown or read to him and, if necessary, in- 

terpreted. The great majority of summons cases are of a 

petty nature and a strict application of the section must neces- 

sarily involve a consumption of a large amount of judicial time. 

We are reliably informed that it would involve a considerable 

increase in the Magistracy and that, in fact, the section has in 

practice in this Presidency not been treated as applying to sum- 

mons cases. In Madras there is no authority on the point ex- 

cept that in two recent cases single judges have felt themselves 

bound to hold that the section does apply by reason of the de- 

cisions of the Benches of other Courts referred to below. In 

other Courts there is considerable weight of judicial authority 

ir. favour of the application of the section. In Emperor v. 


Fernandez (1), Shaw and Crump, JJ., gave a direct decision 
on the point and it was followed in Emperor v. Gulabjan (2), 
by Macleod, C. J. and Shaw, J., the former pointing out the 
inconvenience and suggesting legislation as a remedy. In 
Kaghu Bhumyi v. The King Emperor (3), in which the pomt 
was unnecessary for decision as it was a Sessions Case, Sultan 


Ahmed, J., held that the application of S. 342 was obliga- 
tory in Sessions Cases and expressed his opinion that it did not 
apply to summons cases for reasons which I will refer to later, 
Mullick, J., holding that the section was not obligatory in Ses- 
sions Cases stated that he failed to see any difference between 
warrant and summons cases. On this case being referred to 
Jwala Prasad, J., he held that it was obligatory in Sessions 
cases and was clearly of opinion that it applied to summons 
cases. In Ghulam Rasul v. The King Emperor (4), Adami . 
and Bucknill, JJ., held that the section applied to sumnuons 
cases. Emperor v. Fernandez, (1), had been reported in the 


t. (1921) I. L. R. 45 B 672. 2. (1922) I. L. R. 46 B 44i 
3. (1920) 5 Pat. L. J. 430. 4. (1921) 6 Pat. L. J. 174 
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meantime and the Court simply followed that decision. This 
case has also been followed by single judges in Lahore in 
Muhammad Baksh v. Emperor, (5), and in Patna in Parames- 
war Lal Mitter v. Emperor (6). It is open to this Bench to 
take a diferent view and we have to consider the matter for 
ourselves, of course, giving due weight to the authorities quoted 
above. S. 342 is one of the general provisions as to inquiries 
and trials, contained in Chapter XXIV, and, being a general 
provision, it must be applied to all cases, unless the 
special sections dealing with particular cases indicate 
that it is not intended to apply to thcm, or 
unless the words of the section itself give such indication. In 
my judgment, both these grounds of exception are to be found 
in respect of Summons Cases. Looking at S. 342 it is a condi- 
tion that the questioning directed is to take place before the ac- 
cused is called on for his defence. The calling on the accused 
for his defence has a definite meaning both in sessions and war- 
rant cases under Ss. 289 and 256, but when examining Chapter 
XX containing the provisions applying to summons cases, the 
expression is not used. The prisoner in these cases devs not 
“enter on his defence ” but the Magistrate is bound “ to hear 
the accused.” ‘That this distinction in phraseology is deli- 
berate is clear from an examination of S. 451 relating to the 
trials of European British subjects which refers, in sunimons 
cases, to a time before he is heard in his defence under S. 244 
and, in warrant cases, to a time before he enters on his defence 
under section 256. (See on this point the Judgment of Sultan 
Ahmed, J., in § Patna L. J. at p. 436). In my Judginent, the 
proper interpretation to be put upon S. 342 by reason of these 
words is that it is to apply only to those cases where under other 
sections of the Code the prisoner is to be called on for his de- 
fence. Again Chapter XX provides a complete procedure for 
the hearing of summons cases. Under S. 242 the accused is 
asked if he has any cause to show why, he should not be con- 
victed ; but there is no sort of preliminary enquiry before 
framing a charge, as is the case in warrant cases, and before 
a case is committed to Sessions. Then under S. 24.4 the 
Magistrate must hear the complainant and take all such evi- 
dence as may be produced in support of the prosecution and al- 
so hear the accused and take all sucheevidence as he produces 
in his defence. Under S. 245 after taking this evidence and 





5. (1921) 65 I. Ç. 618, 6. (1921) 67 I. C. 616, 
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such further evidence (if any) as he may cause to be produced, 
and (if he thinks fit) examining the accused he must give his 
decision. It is difficult to see where in these sections a formal 
examination under S. 342 is to come in. It would have to be 
read in somewhere in S. 244 and it would be remarkable that, 
if S. 342 was intended to be applied, to summons cases, the 
Legislature should not have said at what stage in the application 
ef Ss. 242, 244 and 245 this further formal examination is to 
take place. I do not feel bound to read the provisions of S. 
342, as intervening in the middle of the operation of these sec- 
tions, and in my Judgment, it has no application to summons 
cases. It is perhaps worth observing that in summons cases 
there is no objection to a Magistrate questioning the accused 
generally for the purpose of enabling him to explain the circum- 
stances appearing in the evidence against him, and in complicat- 
ed cases éspecially where the accused is not represented by 
Counsel, it is a desirable course notwithstanding that it 15 not 
obligatory. 

As to the other points raised, this Criminal Revision case 
with this direction will be referred to the Referring Bench for 
disposal. 

Oldfield, J.—I agree. The authorities referred to in the 
judgment just delivered seem to me to proceed, implicitly or 
explicitly, on two assumptions, which with all respect [ cannot 
follow :— that the entry by the accused on his defence, referred 
to in S. 342 of the Code of Criminal Procedure is identifiable 
with the hearing of the accused, referred to in Chapter XX, 
and that the language used in the section is applicable at all to 
summons case procedure. With all deference to my Lord, I 
am not sure that the separate references in S. 451 to accused be- 
ing heard in summons cases and entering on his defence in 
warrant cases assist the argument. For it is not clear that 
they correspond with more than the draftsman’s adherence in 
1884, when that part of the Code was amended, to the wording 
of the other portions now under construction. It is, however, 
in my opinion sufficient that the distinction to be inferred from 
the different wording used in each of those portions can easily 
be drawn, the hearing of the accused under S. 244 referring to 
the general hearing, to which he or his vakil on his behalf is en- 
titled in the course of the trial. His entry on his defence un- 
der summons case procedure takes place earlier, when under 
S. 242, after the particulars of the offence have been stated to 
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him, he is asked if he has any cause to show why should not be 
convicted. But, as the witnesses for the prosecution have not 
then been examined, there can be no question then or later of 
the requirements of section 342 having been fulfilled. 

Ramesam, J._I agree with the judgment of the learned 
Chief Justice. 

Devadoss, J.—L agree with the judgment of the learned 
Chief Justice. ° 

Coleridge, J.—I agree. 

C. A.S. 


IN THE HIGH COURT or JUDICATURE AT MADRAS. 
PRESENT 1 Sır WALTER SALIS SCHWABE, K. C., Chief 
Justice, AND MR. JUSTICE COLERIDGE. 


Bera Chandramma (Wife of Lachanna) A ppellant* 
(Plaintiff ). 

p v. 

Chandram Naganna and another Respondents 


(Defendants 1 and 2). 


Custom—Dancing girls and femalcs 


equally 

There is a common in the caste of dancing girls by which sons and daughters 
share the inheritance equally, contrary to ordinary Hindu Law. 

Thurstan’s Castes and Tribes of Southeren India, Vol. II, Page t27.. Ref. 

Second Appeal against the decree of the Court of the 

Subordinate Judge of Vizagapatam, in A. S. No. 225 of 1917, 
preferred against the decree of the Court of the District Mun- 
sif of Yellamanchilli in O. S. No. 514 of 1915. 


K. Sundara Rao for appellants. 

Y. Suryanarayana for respondents. 

The Court delivered the following 

JUDGMENTS :_Coleridge, J. :_The suit is in ejectment. 
The plaintiff was a purchaser in Court-atiction in O. 5. No. 627 
of 1911 of the suit property and he got possession ; but the 
defendants, who were tenants, refused to execute a lease and 
claimed occupancy rights from seven persons who, they said, 
were the Inamdars. The suit lands were nautch Inam lands, 
and the Inam was enfranchised in the name of Madaila Gan- 
payya and Maddila Basayya by Ex. Cin 1864. Adeyya and 
Chellayya were two members of the families of these two ori- 


caste—Inheritance—Males inherit 





+S, A. No. 30 of 1921. 19th April, 1923. 
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oinal Inamdars, and they mortgaged the property as theirs and 
the decree under whith the sale took place was against them. 

The lower Courts have found that these two were mem- 
bers of a dancing girl family of which there were nine members 
living and the District Munsif, on remand for a finding, held 
that Adeyya and Chellayya were entitled only to sjgths, that 
this was all they had power to mortgage and that this was all 
the plaintiff could recover. The lower appellate Court ac- 
cepted the finding that the mortgage would only bind th> share 
of these two, but disagreed with the lower Court that there was 
no custom amongst the dancing girls caste for females to share 
with the males ; and, holding that the custom had been csta- 
blished that females share equally with the males, he decreed 
only 2|9ths to the plaintiff. 

Both the Courts held against an alleged partition and we 
are bound by that finding. 

The only grounds of appeal here are (1) that the custom 
set up is not sufficiently established by the evidence and (2) 
that the plaintiffs predecessors in title had adverse possession. 
As regards the latter point, it is clearly not so, for the property 
was held as tenants-in-common by the members of thc famuly. 
Also as to this point there was no plea, no issue and no cvidence. 
As regards the former, it is true that only one old man 
speaks to the custom ; but, he proves two partition deeds uf 
the caste in which the females shared with the males. It is 
not as if this was some strange new custom ; it isa well-recog- 
nised one which we find in Thurston’s Castes and Tribcs of 
Southern India dealing with Deva Dasis at page 127, Vol. i, 
where he mentions as a recognised custom that the sons and 
daughters inherit equally, contrary to ordinary Hindu usage. 
We are therefore, satisfied that the lower appellate Court was 
justified in finding the custom proved. 

The appeal, therefore, fails and is dismissed with costs. 

The Chief Justice — [| agree and only wish to add this 
that, in addition to one witness aged 70, the 1st witness for the 
defendant, a young man it is true, stated “Among dancing 
girls’ caste the males and females share equally.” Aithough 
the evidence of custom is not as definite or clear as it ought to 
be, and I have no doubt in this case it could have been, I think 
there is sufficient to justify the finding of the Subordinate Judge 
that the custom was proved. 


Gana. ——— Second Appeal dismissed. 
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IN THE HiGH Court oF JUDICATUR AT MADRAS. 


[FULL BENCH.] 
PRESENT «SIR WALTER SALIS SCHWABE, K. C., Chief 
Justice, MR. Justice OLDFIELD, Mr. Justice  RAMISAM, 
Mr. Justice DEVADOss AND MR. JUSTICE COLERIDGE. 


Dharam Singh ... Petitioner® (Accused). 


Criminal Procedure Code (Act V of 1898), S. 242 (1) and Chapter XXII— 
Applicability of the section to the trial of summons cases summarily. 


The provisions of S. 342 (1) of the Code of Criminal Procedure requiring 
the Court to question the accused, are inapplicable to the summary trials of 
summons cases as well as to summons cases tried in the ordinary manner. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
dated 16__11__.1922 of the Court of the Bench of Magistrate 
tst Class, Coimbatore in S. C. No. 182 of 1922. 


F. L. Ethiray and M. C. Sridharan for petitioner. 
The Public Prosecutor on behalf of the Crown. 
The Court made the following 


ORDER :—This case raises the same point as Criminal! 
Revision Case No. 691, (1) the only difference being that it 
was tried summarily under Chapter XXII. In our judgment, 
there is no difference between summary trials of summons 
cases and the ordinary trials of summons cases. ‘This peti- 
tion must be dismissed. The sentence is light but in the cir- 
cumstances as he has already been released and only has a 
few more days to serve we reduce the sentence to 11 days. 


C. A.S. Petition dismissed. 


*Cr. R. C. No. 894 of 1942. (Cr. R. P. No. 747 of 1922) 24th April, 1923 
1. Ponnusami Udayan v. Ramasami Thattan (1923) as M. L. J. p. 224 (supra), 
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In THE HIGH Court OF JupicaTURE AT MADRAS. 


Present :— MR. JUSTCIE OLDFIELD AND MR. JUSIICE 
VENKATASUBBA RRAO. 


In S. R. Nos. 20595 and 20594 of 1922 :— 


Govindu Kaviraj Purohito ... Applicant in both the ap- 
i plications* (Appel- 
lant in S. A. No. 580 
of 1922 on the file of 
the High Court). 
v. 

Gauranga Saw and others ... Respondents (Persons 
sought to be brought 
in the record of the 

said S$. A. No. 580 
of 1922 as the legal 

representatives of 
the deceased respon- 
dent therein). 


In Second Appeal No. 580 of 1922 ~~ 
Govindu Kaviraju Purohito ... Appellant (Plaintiff). 


v. 

Vogadhu Subudhi Ratno (dead) ... Respondent (Defdi.}. 
Civil Procedure Code, S. 153 and O. 1, R. 1o—Appeal against a dead man— 

Amendment of cause title by substituting his representattves—Procedure. 

An appeal against a person who was dead at the date of its presentation 
is incompetent. The proper remedy of the appellant is not to apply under 
O. 1, R. 10, C. P. Code for the addition of the legal representatives of the 
deceased but to file another appeal against such representatives and to have 
the delay excused on the ground of a mistake committed in good faith. 

S. R. No. 20595 of 1922 +: Petition sought to be pre- 
sented to the High Court to excuse the delay in seeking to 
amend the cause title in Second Appeal No. 580 of 1922, pre- 
ferred to the High Court against the decree of the District 
Court of Ganjam in A. S. No. 442 of 1919, preferred against 
the decree of the Court of the Principal District Muns‘f of 
Berhampore in O. S. No. 184 of 1917, and to amend the cause 
title in the said Second Appeal by adding thereto legal repre- 
sentatives of the deceased respondent. 





“S. R. Nos. 20595 20594 of 1922 and 
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S. R. No. 20594 of 1922 Petition sought to be present- 
ed to the High Court to amend the cause title in the abovesaid 
Second Appeal No. 580 of 1922 on the file of the High Court 
by bringing on the record therein (1) Gauranga Saw, (2) Kri- 
pasindhu Saw, (3) Ramachandra Saw, (4) Sripati Saw, (5) 
Bhavani Saw and (6) Kshetra Saw and the legal representa- 
tives of the deceased respondent Vogadhu Subudhi Ratno 
therein. 4 

Second Appeal No. 580 of 1922 Second Appeal against 
the decree of the District Court of Ganjam in A. S. No. 442 
of 1919, preferred against the decree of the Court of the 
Principal District Munsif of Berhampore in O. S. No. 184 of 
1917. 

C. Sambasiva Rao for appellant. 

B. Jagannadha Das for respondents. 

The Judgment of the Court was delivered by 

Oldfield, J. :_-These are applications to the Court 
to amend the cause title in a Second Appeal and to eacuse the 
delay in seeking that relief. It will of course be unnecessary 
to consider the second application, unless the first succeeds. 
The circumstances, in which the amendment is asked for are 
that the respondent, whose name is entered in the appea! as 
presented, died before the presentation. We are nuw asked 
to substitute for his name those of his legal representatives. 
The objection to this is that an appeal cannot be presented 
against a person who has ceased to exist. O.1, R. 10 is relied 
on, but we do not see our way to apply it here since it refers 
only to suits instituted in the name of a wrong person, and 
we do not think that it is applicable to a case, such as the pre- 
sent. The power conferred by S. 153 is general, but again 
we do not think we ought to use it, while another course is open 
to the petitioner, that course being to file another appeal and 
to have the delay due to his mistake committed i in good faith 
excused. Taking this view we must dismiss these applications 
and also the Second Appeal on the ground that no such pruceed- 
ing as an appeal against a party, who is deceased, is authorised 
by the Code. There will be no costs in the Second ‘Appeal 
but the petitioner will pay the respondent’s costs in the peti- 
tions. g 


A. V. V. Petitions and second appeal, 
dismissed. 


m 
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In THE HIGH Court oF JUDICATURE AT MADRAS. 
e 


PRESENT : SIR WALTER SALIS SCHWABE, K. C., Chief 
Justice AND MR. JUSTICE RAMESAM. 


M. Kuppuswami Chetti and others. . . Appellants (Plaintiffs). 


D. 
M. Singaravelu Chetty (dead) and others ... Respondents 
(Defendants). 

Civil Procedure Code, O. 22, Ri. 1 and 4—Death of defendant-—Leyal re- 
presentatjve—Addition of—Right of such representative to costs. 

Where a defendant dies pending a suit, it is open to his legal representative 
to come on record on his own application notwithstanding the plaintiff's omjssion 
to implead him. In such a case the Court might award costs to be legal 
representative. 


On appeal from the judgment and decree of the Hon'ble 
Mr. Justice Phillips, passed in the exercise of the Ordinary 
Original Civil Jurisdiction of this Court in C. S. No. 603 of 
1918. 

? K. Rajah Aiyar and V. Ramaswami Atyar for appellants. 

T. Ethiraja Mudaliar, T. Narasimha Atyangar, 8. Ranga- 
swami Aiyangar, S. Venugopala Chetti and S. Bhupala Chetti 
for respondents. 

The Court delivered the following 


JUDGMENTS — The Chief Justice — In this case the 
plaintiff sues for partition of certain property which he des- 
cribes as joint family property. In 1895 the father of the 
plaintiff and of the 1st defendant, who had been cariying on 
a business for many years past with the plaintiff, became mure 
or less insane. The two brothers of the plaintiff, namely, the 
ist defendant and one Ratnavelu, who subsequently became an 
insolvent, claimed that the property including the business was 
joint family property and should be divided as such. The 
plaintiff denied that the property was joint family property but 
ultimately entered into an agreement, Ex. A in the documents 
in O. S. Appeal No. 2 of 1917, referred to in this case as 
the muchilika, under which it was agreed that he should take 
half and his two brothers a quarter each in certain properties. 
They agreed to refer to arbitration how those properties should 
be apportioned. An arbitration took place. The arbitra- 
tors valued the moveable property in the possession of each 
member of the family and divided the immoveable property 


“0, S. Appeal No. 54 of 1920. 21st March, 1923. 
R—30 
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among the members in the proportion agreed upon. Nothing 
further was done. In 1900 Ratnavelu “brought a suit for 
partition. He alleged that the property was joint family 
property and that the completion of the arbitration had been 
stopped by the action of the plaintiff, and he asked the Court 
to decree partition of everything. The plaintiff set up as a 
defence that there was no joint family property undivided, that 
the property, in fact, was the self-acquired property of himsebf 
and his father and, except in so far as it had been agreed by the 
muchilika, there was no right to partition at all and that the 
arbitrators had properly divided all the property included in 
the muchilika. With that defence the rst defendant agreed 
and that suit was discontinued. In 1901 a fresh suit was 
brought with the same objections and with the same result. 
Nothing further of any importance occurred until 1908 when 
a dispute arose in the course of which the letter Ex. Q was 
written in which the 1st defendant complained that he had been 
ousted from certain of the immoveable property which was his, 
by the plaintiff and stated that he was willing to settle any ac- 
counts that might be outstanding. I should have mentioned 
before that in 1905 an account had been settled betwecn the 


plaintiff and the 1st defendant (Ex. P) which showed that, — 


on balance, the defendant was indebted in a sum of Rs 3,275 
to the estate of the father or as it might be put, to the joint 
faimly. No payment was made, no demand was made and 
nothing seems to have been done in any way until 1915 when a 
suit was filed by a purchaser of certain of the immoveable pro- 
perties claiming to have them put into his name. | do not 
think that anything that happened in that suit has any rcal 
bearing on the matter before us. In 1918 the plainti# brings 
this suit. 


The first question to be decided is whether there 
is any joint family property, or any property of which the 
parties are co-owners, to be divided. The plaintiff only asks 
that an account should be taken for the purpose of a parti- 
tion in which the business which had been carried on by him 
and his father was to be treated as a business of which he. the 
ist defendant and Ratnavelu were or became co-owners, so 
that they would be liable for any ldss that there was in that 
business. Apart from that, he requires no partition, hecause 
there is nothing which he alleges that has got to be divided. 


= M 
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His whole case depends on the guestion of whether or not 
that business, which he alleges resulted in a net loss, is to be 
brought into the account as between him and his brothers ; so 
that, if he is right in contending that there has been a loss 
which he has borne, he would be entitled to be indemnified for 
that loss in the division of the property and for this purpose, 
if necessary, to reopen the partition which took place under 
the arbitrators’ award. The terms of the muchilika are :— 
Ihe immoveable and moveable properties, gold, silver and pre- 
cious stone ornaments which are partly the self- acquisition of 
the father and which were partly acquired by the plaintift by 
having traded for about 18 years along with him and separately 
and the good debts leaving off the bad debts as per ledyer ac- 
count kept in the business carried on at present only in the name 
of the plaintiff and the mortgages, simple loans, shares and all 
such other things which are in the possession of all the members 
of our family shall be valued on the whole by you the two ar- 
bitrators. That clause contains a statement that the busi- 
ness had been the business of the father and the plain- 
tif. It contains first of all an agreement under which certain 
property was to be treated, for the purpose of this arbitration 
and division, as though it was joint. That was “ immoveable 
and moveable.” The business is not included in those words. 
It is, secondly, “ the good debts leaving off the bad debts as per 
ledger kept in the business” ; and it is thirdly “ mortgages, 
simple loans, shares and all such other things.” In this third 
category, “all other such things” must according to tiie strict 
construction of those words, be read ejusdem generis with the 
words going before, and I think that means assets unconnected 
with the business and things like mortgages, loans and shares, 
which might perhaps be compendiously described as choses in 
action. As regards the business specifically, what is to be divided 
is the balance of good debts over bad. The good will of the 
business is not brought*in. The liabilities of the business are 
not brought in. In my judgment, the proper interpretation 
of those words is this, that if there is a balance of good debts 
over bad debts, then it is to be divided, if there is no balance, 
there will be nothing to be divided. You cannot read into 
those words the provision contended for by the appellant, name- 
ly that the whole business was included and that, if that business 
ultimately turned out as a burden instead of a benefit, the net 
loss was to be brought in and shared between the brothers. 


Kuppu wami 
Chetty 
v, 
Singaravelu 
Cheity, 
Sir Walter 
Schwabe, 
C. 1. 


isuppuswanmi 
Chetty 
v 


Singaravelu 
Chetty 


Sir Walter 
‘Schwabe, 
C.J 


236 THE MADRAS LAW JOURNAL REPORTS,  [VvOL. XLV, 


That being so, there is nothing to divide which the plaintiff 
wishes to divide and his suit must accordingly fail. No qucs- 
tion of limitation arises in the matter at all, because he fails 
in limine to establish a right to what he claims, namely, a right 
to saddle the defendants with the share of the alleged losses in 
the business. 


As the question of limitatoin has been raised, I desire to 
say a word or two about it, although, in the view I have just 
expressed, it is not necessary for the decision. But, assuming 
that the business was included as a whole, the question would 
arise whether the plaintiff’s cause of action has become barred 
by limitation. The converse case was fully discussed by a 
Full Bench in Yerukola v. Yerukola (1). But the cause of 
action here is different. The plaintiff says that he wants an 
account because, on the taking of that account, it will be found 
that he, as one of the co-owners has spent on behalf of the co- 
cwners more than he has received as his share and he wants 
them to contribute towards that expenditure. It seenis to me 
that the claim that he makes must either come under Art. 61 or 
Art 120 of the Limitation Act. Art. 61 is for money p tya- 
ble to the plaintiff for money paid for the defendant ind «ime 
begins to run from the date when the money is paid. I see 
great difficulty in applying that article, because I do net think 
it can be intended in such a case that the cause of action should 
arise from the moment of every payment made by a co-owner 
In possession, it being impossible to say whether, in fact, there 
is anything due or not until he has not only paid off what has 
to be paid but received what has to be received and | cxpress no 
view about it except that I am extremely doubtful whether Art. 
61 can possibly apply to such a case. The result would be 
that we should have to fall back on Art. 120, which ıs for suits 
for which no period of limitation is provided elsewhere in the 
schedule, and the time there is six years and begins to run when 
the right to sue accrues. The question is when the plaintift’s 
right to sue accrued, and I should say that it accrued at the 
latest when the business was wound up definitely when the 
amount paid by the plaintiff could be definitely ascertained and 
must no longer be a question of conjecture depending on the 
other uncertain events. In this case the business was wound 
up in 1895 and I am quite satisfied that at least by 1897 the 
plaintiff knew perfectly well exactly how he stood in the matter. 


1. (1922) I. LR. 45 M. 648 :42 M. L. J. say (F. B ) 
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The fact that he himself having ascertained the debts took time 
for the payment of ‘those debts is an irrelevant consideration. I 
am satished that, even if this business was included, the time for 
his suit for the recovery of the balance, which he says he is out 


of pocket by reason of payment of debts of this firm, became 
barred at the latest after six years from 1897. He also claims 
that he was entitled to recover from the 1st defendant the sum 
of Rs. 3, 275 referred to above. I can see no ground for that 
contention at all. Accounts were settled between them, and 
if thé settlement meant that the 1st defendant was liable tn the 
plaintiff for that amount there was nothing to prevent the plain- 
tiff from suing for it asa simple money debt which has long 
since become barred. It may be that, in the event of the ist 
defendant’s suing the plaintiff in respect of his property alleged 
by him to be in the hands of the plaintiff, the plaintiff may be 
able to set up against that claim this claim for Rs. 3,275, but 
with that we are not concerned in this suit. 

For the above reasons, in my Judgment, this appeal fails 
and must be dismissed with costs of the 2nd respondent. 

The question is raised as to the liability for costs to the 
Sth defendant. His position is this. He is the legal persona] 
representative of the 7th defendant who had been brought into 
the suit by the plaintiff. He defended the suit up to the third 
or fourth day of hearing and then died. After his death, the 
plaintiff announced his intention of withdrawing his suit against 
the deceased person and then claimed that the legal personal 
representative of that deceased person had no right to be 
brought upon the record and, when brought upon the recard, 
had no right to receive costs. | Looking into the matter, I do 
not think there is anything init at all. Under O. 22, R. 1 the 
death of a defendant does not cause the suit to abate it «he 
right to sue survives ; and under R. 4 when a defendant dies, 
the Court, “ on an application made in that behalf, ” shall cause 
the legal representative of the deceased defendant to be made 
a party and shall proceed with the suit. It is argued that 
that means that the application should be made by the plaintiff 
and that the deceased defendant’s representative could not 
apply. I see no reason at all for confining that section to 
an application made by the plaintiff, for, to. do so would 
be gross injustice to theeestate of the defendant who nas been 
wrongly brought before the Court and who, having incurred 
by reason of his having been so brought before the Court a 
heavy expenditure, dies. It is holding that his estate is to be 
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deprived of the indemnity for his expenditure, which would be 
given to him by law if he survived, because the plaintiff does not 
choose to add his legal representative as a defendant to the 
suit. That would be gross injustice and I see no reason at all 
for implying any such provision into R. 4 which says definitely 
“on an application made in that behalf” without confining it 
to an application by one or other of the parties. The 8th de- 
fendant, having been properly joined as a defendant, has quite 
properly, in my judgment, asked the Court for his costs and the 
Court was perfectly right in giving him costs. He must also 
have his costs in this appeal estimated on the pleader’s fee.’ 
Ramesam, J. :—I oe 


A. V. V. Appeal diaeza 


In THE HIGH COURT or JUDICATURE AT MADRAS. 


PRESENT MR. Justice PHILLIPS AND MR. JUSTICE 
DEVADOss. 


Sri Raja Venkatarangayya Apparao 


Bahadur Zamindar Garu ... Appellant*® (Plaintiff). 
v, 
Morampudi Bajiraju and others ... Respondents (Defen- 
dants). 


Landlord and: Tenant—Ejectment—Inam—Right to eject Inamdar—Burden 
of proof. ; 

There is no presumption that an inam grant by a Zamindar is a grant of 
both the warams or of the melwaram only. The nature of the grant must be 
determined from the evidence in the case. Suryanarayana v. Patanna, 36 M, L. 
J. 585: I LR 41 M 1132; Venkatasastrulu v. Seetharamudu 37 M L J 4a: 
I LR 43 M 166; Stwaprakasa Pandara Sannadhi v. Veerama Reddi, 1 L R 
45 M 586:43 M L J 640 (P C} referred to. 


Where the Zamindar sues to eject an Inamdar he is bound to prove that 
he has a right to eject, and he can do that only by proving that he granted 
the land itself and is now entitled to resume it. 


. ` Appeal against the decree of the Court of the Temporary 
Subordinate Judge of Masulipatam in O. S. No. 77 of 1913. 
Y. Suryanarayana for appellant. 
K. Kamanna for respondents. 
The Court delivered the following 


JUDGMENT This appeal relates_to the resumption 
of service inams, which were resumed in Fasli 1309 by Govern- 
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“ment (ist defendant), but this resumption was cancelled and 
tst ‘defendant exonerated from the suit. The Zamindar'’s 
claim in his plaint was to eject the other defendants, the inam- 
dars, but the learned Subordinate Judge has dismissed the suit 
on the ground that plaintiff had failed to prove that the inam 
granted consisted of both kudivaram and melvaram. In 
coming to this conclusion he has relied on a presumption that 
an inam grant by a zamindar is a grant of the melvaram only. 
It has now been decided by the Privy Council in Suryanarayana 
v. Patanna (1) and Venkata Sastrulu v. Seetharamudu (2), 
no such presumption exists, but the decision may be supported 
on other grounds. 


Before dealing with the evidence in the case it was argued 
that inasmuch as a zamindar can be the owner of both varams, 
and as a landlord must be deemed to lease the whore of his 
interest in his land, therefore the lease or grant in this case 
must have included both varams. This is tantamount to 
arguing that there is a presumption that inam grants by a 
zamindar are grants of both varams, but the argument was 
not framed in this way, as such a presumption has been ex- 
pressly negatived by the Privy Council in Sivaprakasa Pondara 
Sannadhi v. Veerama Reddy (3). We must therefore deter- 
mine the nature of the grant from the evidence. Inasmuch 
as plaintiff sues in ejectment he is bound to prove that he has 
a right to eject and he can do that only by proving that he 
granted the land itself and is now entitled to resume it. 

The original grant, having been made nearly 200 years 
ago, is not available, and the only evidence adduced by plaintiff 
is the fact that a similar inam was resumed in 1869-70, and 
was subsequently treated as his own private land. - The fact 
that no one disputed the Zamindar’s claim then cannot he eyi- 
dence against defendants. On the other hand there is evidence 
that the Zamindar was unable effectively to resume a similar 
inam at a later date. , Defendants have also fled documents 
{rom 1883 onwards showing that they dealt with the land as 
their own. We must therefore hold that plaintiff has failed 
tc prove his right to eject and consequently the lower Court's 
cecree is right. 

The lower Court has found, and in our 


ING opinion rightly 
Jound that plaintiff is erftitled to resume these | 
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now contended that the decree should have contained a declara- 
tion to that effect. There was no such Prayer in the plaint, 
but as an issue had been framed on the point we allow plan- 
tiff's request and modify the decree by inserting such a declara- 
tion. In other respects the appeal is dismissed. 

A number of defendants have compromised this appeal 
and decree will be passed accordingly and sanction to compro- 
mise on behalf of minors is also asked for. In view of oftr 
finding, such sanction cannot be given. 


A. V. V. Appeal dismissed. 


IN THE Hicu Court OF JUDICATURE AT MADRAS 


PRESENT :_.Mr. JUSTICE RAMESAM AND MR. JUSTICE 
COLERIDGE. 


Putrevu Kamaraju i ... Appellant* (Plaintiff). 
O 
Chunduri Gunnayya and others ... Respondents (Defen- 


dants 1 to 3}. 


Minor —Sale by guardian —Avoidance of sale —Conveyance of properties to 
stranger. 


Property belonging to a minor was sold by his mother and guardian. 
Subsequently on attaining majority. he ignored the sale by bis mother and 
conveyed the property to the plaintiff who sued for possession. 

Held that by selling the property to the plaintiff on the footing that the 
prior sale by his mother was not binding on him, the  plaintifPs vendor had 
chosen to avoid the prior sale and that the plaintiff could sue for recovery of 
possession of the property without a praye: for setting aside the sale. 

Muthukumara Chetti v. Anthony Udayar 1. L. R. 38 M. 867 distingujshed. 

Second Appeal against the decree of the Suburdinate 
Judge of Vizagapatam in A. S. No. 174 of 1921 (A. S. No. 
139 of 1921 on the file of the District Court, Vizagapatam, 
preferred against the decree of the District Court, Vizaga- 
patam) preferred against the decree of the Court of the 
Distrcit Munsif of Chodavaram in O. S. No. 78 of 192¢. 

Y. Suryanarayana for appellant. 

P. Narayanamurthi for respondents. 

The Judgment of the Court was delivered by 


= Ramesam, J. — This second “appeal relates only to 
item 1 out of the properties which are the subject of the original 
a aaa E 


“S. A. No. 609 of 1922. 5th April, 1923. 
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suit and it is necessary only to state the facts so far as this 
item is concerned. ° The item originally belonged to the 1st 
defendant’s father who mortgaged it in 1907. After his 
death, the mother of the 1st defendant during his minority as 
his guardian sold the property by a sale deed dated 4--5--1913. 
After the 1st defendant attained majority, ignoring the sale 
deed by his mother and on the footing that no valid 
titte was conveyed .by it to the vendee, he sold it 
to the plaintiff by a sale deed dated 8th November, 
1919, and the plaintif now sues to recover the 
property. The District Munsif dismissed the suit on the 
ground that the right of the 1st defendant to avoid the sale 
by the mother within three years after attaining majority was 
not assignable. Incidentally he also states in paragraph 9 
of his judgment that the suit is not maintainable on the ground 
that the intention to avoid the sale as it was expressed by the 
ist defendant was not enough. What he perhaps meant was 
that the suit is not maintainable for want of a prayer to set 
aside the sale. His language is not very clear. On appeal 
by the plaintiff the Subordinate Judge, while holding in favour 
of the appellant that the 1st defendant's right was assignable, 
held that the suit was bad for want of a prayer to set aside 
the sale and on this ground affirmed the decree of the Dis- 
trict Munsif. The plaintiff files this appeal. 


I am unable to agree with the ground taken by the Sub- 
ordinate Judge. This ground was not taken in the written state- 
ment nor was it the subject of an issue, and, unless one can 
hold that it was what the District Munsif meant, ıt was not 
even before the District Munsif. The Subordinate Judge 
relies for his conclusion on the language of their Lordships of 
the Privy Council in Malkarjun v. Narhari (1). That was 
2 case of a Court sale. A Judicial sale has to be set aside 
so far as the persons who are parties to the sale are concerned 
and, if not set aside, it will be binding on them for ever. Here 
we have not got to do with a judicial sale but with a private 
sale. The 1st defendant has got the right of avoiding it. By 
selling the property to the plaintiff on the footing that the sale 
by the mother, was not binding on him he has chosen to avoid 
it, and the result of it is that from his point of view he has 
got a complete title. THe title no doubt will only be effective 
if the Court ultimately finds that the sale by the mother is not 
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binding on him. But contingent on that event he has got a 
complete title and this title is not a bare right to suc and is, 
therefore, assignable. Muthukumara Chetti v. Anthony 
Udayar (2) is a case where during the minority another 
guardian purported to exercise his right of avoiding it and 
therefore has no bearing on the present case. Fitzroyv.Cave (3) 
and Prosser v. Edmonds (4) were cases of mere righte 
in personam. No question of title to immoveable propesty 
was involved in them. Krishna Dhone v. Bhahabam 
Chandra (5) and Ganpat Lal v. Bindbasini Prasad Narayana 
Singh (6) do not help the respondent. If it is necessary I 
would even allow the plaint to be amended by adding the neces- 
sary prayer. But I do not think it necessary. 

The result is that the decrees of the-Courts below have 
to be reversed and the suit has to be remanded to the District 
Munsif for trial. The suit has already been remanded in 
respect of item 2. The result of this order will be that the 
whole suit will have to be tried. Costs to abide the result. 
The appellant will be entitled to a refund of the Court-fee paid 
on second appeal. 


“Coleridge, J. :_1 concur. 


A. V. V. Decree set aside and case 
remanded. 


PRIVY COUNCIL. 


PRESENT :LORD DUNEDIN, LORD ATKINSON AND 
Lorp WRENBURY. 


Banubai Framji Commissariat and another... Apfellants.* 
v. 
Manilal Jugaldas sa Respondent. 


Witness—Credibility—Trial Judge—Opinion of—Interference in appeal— 
Propriety—W ttness—Evutdence of—Doubting of, on ground of youth—Propstety. 

A trial Judge, who has had the advantage of seeing the witnesses examined 
in the case, is in a position to form a much betterejudgment upon the demeanour, 
intelligence, position, and character of those witnesses than could be formed by 
Judges who have not had that advantage. 


Where, in a case involving a pure question of fact, the appellaie Court 


reversed the Judgment of the trial Judge (before whom the witnesses were 
examined), attributing perjury to witnesses whom the trial Judge accepted as 
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truthful, and believing witnesses whose recollection the trial Judge thought was 
not to be relied upon, Aeid that the appellate Court did not give the weight 
which they ought to have given to the opinion of the trial Judge. 


Judgment of the trial Judge restored. 
The evidence of a witness ought not to be doubted on the sole ground 
that he was at the time he gave his evidence only 12 or 13 years of age. 


On Appeal from the Judgment of the High Court of 
Judicature at Bombay in its Appellate Jurisdiction reversing the 
detree of the trial Judge in its Ordinary Original Civil Juris- 
diction. 

Upjohn, K. C., Lowndes, K. C. and Raikes for appellants. 

Clauson, K. C. and Gavin Simmonds for the respondent. 

23rd Feb., 1923. The Judgment of their Lordships was 
delivered by 

Lord Wrenbury :— The plaintifs and the de- 
fendant in the action in this case are owners and occupiers of 
two bungalows adjoining each other situate in Chowpatty 
Road, Bombay. ‘The first plaintiff is the widow and the second 
plaintiff is the surviving son of Framji Hormusji Commissariat- 
walla, who died in January, 1888. Under his will his widow 
is tenant for life of the one bungalow and his son is entitled in 
remainder. The widow and son have occupied this bungalow 
continuously since the testator’s death. The defendant pur- 
chased the other bungalow in 1917. 

The portion of the plaintiffs’ bungalow which lies nearcst 
to the defendant's bungalow consists of certain outhouses con- 
taining, so far as is material for the present purpose, two cook 
rooms. In each of these is a window looking out upon the 
defendant’s main bungalow which is situate a few feet away on 
the other side of a carriage drive which is on the defendant's 
property. Each of these cook rooms depends to a substantial, 
and as regards the smaller cook room to a very substantial, ex- 
tent upon the light to be obtained from these windows. 

In February, 1917, the defendant upon purchasing the 
bungalow in which he came to reside, put up a scaffolding of 
posts and corrugated iron sheets opposite to and at a distance of 
6 or 9 inches from each window. On the 24th January, 1918, 
the plaintiffs commenced the present action claiming relie! up- 
on the footing that for upwards of twenty years before Febru- 
ary 1917, they had enjoyed the access of light and air to the 
cook rooms through each of the windows without intcrruption, 
and that they had for the same time enjoyed the right to dis- 
charge smoke from the cook rooms through the windows. 
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The facts were that in or about 1892 a Mr. Ramji had 
purchased the bungalow, now the property of the defendant, 
and had lived there until 1900, and that about the year 1892 he 
erected a trellis the whole length of the boundary betwecn the 
two properties. This trellis was 18 feet high and was about 
o inches from the face of the plaintiffs’ windows. Partions of 
it remained until about 1909, and some part still exists beyond 
the limits of the plaintiffs’ property. The plaintiffs do mot 
dispute that this trellis was erected at that time, but they say 
that in consequence of remonstrance which they made, Mr. 
Ramji cut gaps in the trellis opposite the plaintiffs’ windows 
so as to leave them unobscured. The defendant says no such 
gaps were cut. ‘The only question in the case is whether these 
gaps were cut or not. There is conflicting evidence upon the 
matter. The trial Judge found that they were cut and gave 
the plaintiffs relief upon the footing that they were entitled to 
the easements which they claimed. On appeal, this decision 
was reversed and the suit dismissed. This is the plaintifts’ 
appeal. 


The question for decision is purely one of fact.’ The 
plaintiffs’ witnesses included the second plaintiff (the son), 
Mr. Merwanji Dadina, a friend of his, and Mr. Jussawalla 
who owned and occupied the defendant’s bungalow down to 
1892 or thereabouts when Mr. Ramjı bought. The defen- 
dant’s witnesses included Mr. Ramji and Mr. Taraporewalla, 


_ who owned the defendant’s bungalow from 1909 to 1917. All 


of these Mr. Justice Marten accepted without reservation as 
witnesses of truth. ‘They are, he says, “ gentlemen whom it 
was a pleasure to see in the witness box. °> Their testimonies, 
he says, “ can only be assailed on the ground of imperfection 
of memory or lack of opportunity for observation.” And 
the Judge adds that Mr. Campbell (Counsel for the defen- 
dant) “ did not ask me to say that the second plaintiff was sey- 
ing what he knew to be false but thatthe had an inaccurate re- 
collection, ” that it was “ an hallucination on his part. © Other 
four witnesses for the plaintiff were, the cook, Rustomp, who 
worked in these cook rooms and two friends of his, and a milk 
cealer who used to come to the premises. The learned Judge 
accepts the evidence given by all these witnesses. 


One part of the story as told by the plaintiffs is that when 
the trellis was in course of erection, the first plaintiff (the 
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widow) called in her solicitor, Mr. Chichgar, and that there 
was a discussion between Mr. Chichgar and Mr. Ramji. The 
defendant says that Mr. Chichgar on learning that Mr. Ramji 
was going to put up a trellis covered with creepers said thcre 
would be no objection to that.. ‘The plaintiffs do not agree 
with this account of what passed. They say that at the inter- 
view between Mr. Chichgar and Mr. Ramji an arrangement 
was come to that gaps should be cut in the trellis opposite to 
the windows and that it was to that arrangement that it was 
said that ho objection would be made. It is not probable that 
the plaintiffs’ objections would be withdrawn on learning that 
a creeper-covered trellis was going to be erected within 6 or 9 
inches of the windows, although it may well be that the case 
would be altered if gaps were to be cut in the trellis. Upon 
this point there is conflicting evidence. Mr. Ramjis account 
of it is that the objection was withdrawn when Mr. Chichgar 
learned that a trellis and creepers were what was intended. The 
second plaintiff says that he was present when his mother in- 
structed Mr. Chichgar, and that the arrangement come to was 
that gaps should be cut in the trellis and that gaps wete cut ac- 
cordingly. The second plaintiff was then about thirteen or 
fourteen years of age. Their Lordships cannot follow the 
learned Judges on appeal in throwing any doubt on the evidcnee 
of the second plaintiff on the ground that he was then only 
twelve or thirteen years of age. The trial Judge was plainly 
entitled to give such weight to his evidence and to the probabi- 
lities of the matter upon this point as having regard to all the 
evidence he thought proper. 

The evidence for the defendant that no gaps were cut 
rests substantially upon.the evidence of Mr. Ramji. The 
learned Judge has told us quite plainly why he did not accept 
his story. He makes no attack on his veracity, but cannot rely 
upon his recollection . He was, he says, in poor health ; he 
had to be seated in the witness box. He looked considerably 
more than sixty years of age, which was the age he gave, and in 
particular his recollection was unquestionably wrong upon one 
matter. He said there were two windows in a part of the 
building where, in fact, there was only one. This he said in 
answer to questions by the Judge who was obviously testing his 
memory. $ 

In this state of the evidence the Court of Appeal have 
accepted Mr. Ramji’s evidence, and have held that the second 
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plaintiff has “ set up the story” that there were gaps and “ hav- 
ing determined to set up that story . . » . the rest of his 
plan was perfectly simple.” This plan, according to Mac- 
leod, C. J., was to procure some half-dozen witnesses to 
combine in committing perjury. He seems to have forgotten 
that the Judge who saw those witnesses accepts them all as wit- 
nesses of truth. As regards the second plaintiff and Mr. Mer- 
wanji Dadina and Mr. Jassawalla he says that which has been 
already cited. As regards Rustomji and his two friends he 
says that Rustomji’s story is in the main a true one although in 
a long cross examination he may have exaggerated his gric- 
vances from having the windows blocked. He had been thirty 
years in the plaintiffs’ service. The Judge further says that 
Kustomji’s two friends are respectable men and “ not the s:.rt 
of men who can lightly be waived on one side as being false wit- 
nesses.” The learned Judge considered, and, having seen the 
witnesses, rejected the suggestion of a conspiracy to conimit per- 
jury. “In my judgment,” he says, “that allegation is an- 
founded. ” 


Their Lordships are of opinion that in reversing the judg- 
ment of the trial Judge upon this mere question of fact, the 
Judges in the Court of Appeal have not given the weight which 
they ought to have given to the opinion he expressed upon the 
demeanour, intelligence, position, and character of the witnesses 
who were brought before him. They have attributed perjury 
to witnesses whom the trial Judge accepted as truthful ; they 
have rested their judgment upon the evidence of a witness, 
Mr. Ramji, whose recollection the Judge who saw him thought 
was not to be relied upon. ‘Their Lordships cannot follow the 
Court of Appeal in thus reviewing the findings of a learned 
Judge, who upon such matters was in a position to form a much 
better judgment than could be formed by Judges who had not 
had the advantage of seeing the witnesses. Their Lordships 
will humbly advise His Majesty that this appeal ought to be 
allowed and the order of the trial Judge restored and that the 
respondent ought to pay the plaintiffs’ costs here and below. 


Solicitors for appellants : T .L. Wilson and Co. 
Solicitors for respondent : Rawle Johnstone and Co. 
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PRIVY COUNCIL. 


PRESENT :— [SORD ATKINSON, SIR JOHN EDGE AND MR. 
AMEER ALI. 


(On Appeal from the High Court of Judicature at Fort 
William in Bengal). 


sudamani Das and another oe Appellants * 
V. 
Surat Lal Das and others ... Respotdents. 


Hindu Law—IV 1ll—Construction—W ife—A bsolute estate to—Bequrst of— 
What amounts to—Malik—Meaning and effect. 

The Will of a Hindu ran as follows :—“ I give my wife permission to 
adopt 5 sons in succession. If my aforesaid wife should adopt a son in accord- 
ance with the authority given by me, the aforesaid adopted son and my wife 
: aforesaid shall succeed to the ownership of the entire properties in equal shares, 
vested with the power of sale and gift, and no violation of such provision shall 
be permitted. 

The Will then provided for the wife and the adopted son living together 
in the ancestral home and continued -~“If the aforesaid adopted son, or my 
wife aforesaid should find it necessary to sell any of the properties left by me, 
they shall be entitled to sel] it to a stranger if my heirs and co-sharers refuse 
to purchase it for an adequate consideration. ” 

In the event of a son not being taken in adoption by his wife, which was 
the event which had occurred, the Will provided “ My wife shail succeed to 
all the properties left by me after my death, with powers of sale and gift, 
and my wife aforesaid shall be malik, and be in possession, and she shall have 
power of sale and gift.” 

Held, on a construction of the Will, that the testator's intention was to 
give the absolute property to the wife—either in the whole of the property, 
or, if there was an adopted son, in half of the property. 

The word “malik” in itself has considerable force as indicating that the 
person in reference to whom it is used should take absolute interest in the 
properties conferred. 

The clause authorizing the widow to sell a portion of the property to a 
stranger if the testator’s heirs and co-sharers refused to purchase st only pro- 
vided for an option to purchase being given to those parties and did not limit 
the widow’s power of sale. 

On Appeal from the High Court of Judicature at Fort 
William in Bengal. 

Parikh for appellants. 

De Gruyther, K. C. and Dube for respondent. 

The Judgment of their Lordships was delivered by 

Lord Atkinson :__The only question arising in this case is 
the proper construction of the Will dated the 11th May, 1896, 
of the testator Banka Behari Saha Das. He left a widow 
and a brother, who has since died, and is represented by his 
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son, who if the testator’s widow was only entitled to a life- 
estate would be entitled to the property. ° 

It has been well established that in the absence of anything 
to the contrary, the words of a Will—in India_—are to be 
taken as having their ordinary meaning. It appears to their 
Lordships that nothing could be clearer than the following 
provisions of this Will. At the end of paragraph 1 the 
testator says :_— : 

“I give my wife permission to adopt five sons in succession. My wife 
aforesaid is authorised to adopt one to five sons according to her will.” (Para- 
graph 2 commences) : If my wife aforesajd should adopt a son in accordance 
with the authority given by me, the aforesaid adopted son and my wife afore- 
said shall succeed to the ownership of the entire properties in equal shares, 
vested with the power of sale and gift, and no violatjon of such provision shall 
be permitted. ” 

Therefore, if there was an adopted son, no stronger words 
could be used to confer upon the widow the absolute right and 
interest in one-half, and on the adopted son the absolute right 
and interest in the other half of the property. 

This is followed by a provision about their living together 
in the ancestral home :— 

“and in the event of disagreement between my adopted son and my wife, 
my estate shall be divided equally among my adopted son and my wife aforesaid, 
and after my death, my wife aforesaid shall take out probate of this Will, and 
when the adopted son attains to the age of twenty-one, my wife aforesaid shall 
make over his estate to him.” 7 


Then paragraph No. 4 provides as follows — 


“If the aforesaid adopted son, or my wife aforesaid should find it necessary 
to sell any of the properties left by me, they shall be entitled to sell it to a 
stranger if my heirs and co-sharers refuse to purchase it for an ade juate con- 
sideration. ” 


And the last paragraph runs :_ 


“If no son is taken in adoption by my wife (which js the event which 
has occurred) she shall succeed to all the properties left by me after my death, 
with powers of sale and gift, and my wife aforesaid shall be maltk, and be in 
Possession, and she shall have power of sale and gift jn accordance with the 
provisions in paragraph 4.” 

In every one of these provisions it ds therefore clear that 

ie í 

the testator s intention was to give the absolute property to the 
wife—either in the whole of the property, or if there was an 
adopted son, in one-half of the property. As was pointed out 
in the Court below, the word “ malik ” in itself has considerable 
force as indicating that the person in reference to whom it is 
used should take absolute interest in the properties conferred. 

The appellants’ argument which is based on the provisions 
of paragraph 4 is fallacious. What paragraph 4 says is this. 
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“Tf the aforesaid adopted son, or my wife aforesaid should find it necessary 
to sell any of the properties left by me, they shall be entitled to sell it to a 
stranger if my heirs and co-sharers refuse to purchase jt for an adequate con- 
sideration. ” 


This only means that before selling a portion to a stranger, 
which the widow has perfect right to do, she shall offer it__or 
give the oportunity of purchasing it at an adequate considera- 
tion__to the co-heirs. That by no means limits her power 
‘of sale in any degree, and it appears to their Lordships that 
the decision appealed from was right. 

This appeal must therefore be dismissed with costs, and 
their Lordships will humbly advise His Majesty accordingly. 

Solicitors for appellants : Downer and Johnstone. 
Solicitors for respondent : Barrow Rogers and Neville. 

Appeal dismissed. 


PRIVY COUNCIL. 
„PRESENT :_Lorp PHILLIMORE, Lorp Carson, Mr 


AMEER ALI, SIR LAWRENCE JENKNINS AND LORD SALVESEN. 


(On appeal from the High Court of Judicature at Bombay. ) 
Foolcooverbai © a.. Appellant.* 
v 


Rai Saheb Keshrisingh Rajmal . . Respondent. 


Hindu Law—Will—Construction—Bequest to a person, giving testator's 
widow authority in regard to certain matters—Widow if takes any interest under 
Will—Letter of even date by legatee to testator showing intention to give her 
widow's estate—Absence of express provision in Will to that effect—E fect. 

The Will of a Hindu ran as follows :—“ I alone am the owner of the im- 
moveable.(and) moveable properties. If a male issue be born to me, then he 
shall remain (shall be) the owner. Should perchance a son be not born to me, 
then (in that case) my heir is C. Should a heir (1. e.) a son be born to Se 
then he shall be the heir in the future. Should perchance no son be born to C 
and should it be necessary to bring (a son) from (some) other Place, then 
during the lifetime of my wife (a son) from our Gotra shall Le brought 
(adopted) with the consent of my wife. Hereafter, in connection with the 
adoption of a son C’s wife shall have no authority. I appoint C (to be) my 
heir. He shall act under the orders of my wife.” 
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heir and the property passed to C from the date of the death of the testator, 
and that the widow took no jnterest under the Will, she being entitled to the 
right of maintenance and residence. 


The terms of the Will afto the adoption of a son with the consent of the 
testator’s wife in the event of no son being born to C, and other expressions 
used, had not the effect of cutting down the express terms of the Will. 
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An intention on the part of the testafor to leave his wife in the position 
of a Hindu widow could not be implied from the fatt that a letter of even 
date procured by the testator from C showed an intention on the part of the 
testator to leave his wife in that position, because by his Will the testator deli- 
berately made no express provision with reference to the widow. 


On Appeal from the High Court of Judicature at Bombay. 
Clauson, K: C. and Raikes for appellant. 


De Gruyther, K. C. and Dube for respondents. 


14th Nov., 1922. The Judgment of their Lordships was 
delivered by 

Lord Carson -—This suit was brought by the plaintiff, 
the widow of one Chandmulji, for the determination and dec- 
laration of her rights in Chandmuljis. estate. -Chandmulyi was 
a rich Jain who lived at Rutlam and carried on business there, 
at Bombay and other places. The property to which he was 
entitled at his death he held as. the last survivor of a joint 
tamily. His Will, dated the 16th June, 1907, is in the fol- 
lowing terms a ` 


“I alone am the owner ei the inovatie [and] moveable properties 
acquired by revered, the most illustrious Magniramji and Bhutsingji Punam- 
chandji Dipchanäji. Sobhagmulji Chandmul. If a male issue be born to me, 
then he shall remain [? shall be] the owner. Should perchance a son be not born 
tọ me, then (in that case) my heir is Chiranjiv Keshrising. Should the heir 
(i.¢.) a son be born to Chiranjiv Keshrisingji; then he shall be the heir in the 

‘future. Should perchance no son be born to Chiranjiv Keshrising and should 
it be necessary to bring [a son] from [some] other place, then during the lifetime 
of my wife [a son] from our Gotra shall be brought [adopted] with the consent 
of my wife. Hereafter, in connection with the adoption of a son Chiranjiv 
Keshrising’s wife shall have no authority. I appoint Chiranjiv Keshiising [to 
be ] my heir. He shall act under the orders of my wife. At present J have 


„+, been: carrying on the management of the shops belonging to me in the Rutlain 
i Taluka. Chiranjiv Keshrising shall carry on [the management] in that 


„manner. And he shall live at both places [ż ¢.] at Kota and Rutlam for half 
-of- -the period [at one place and for the other half at the other place], I have 
during: my lifetime, authority to make alterations in this testamentary writing. 
(This is] all. The 16th of June in the Christian year 1907. 


“The sth of Jeth Sud of Sa[mvat] 1964, the day of the week Sunday. The 
hand writing of Chandmul Bafna himself written at Rutlam. 

The defendant and respondent Keshrisingh named in the 
Will is an agnate and claims to be a great-grandsyn. of the 
brother of Chandmulji’s great-grandfather. On the same 
date that the Will was executed the respondent signed a writing 
addressed to the deceased to the following effect :— 

“Further, if you appoint- me your heir, I will conduct’ myself towards you 
and thé worshipful and respected Kakiji just as a child ` (conduct) himself 
towards [and] obeys the orders of his parents. I will not ever change in 
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[such my] conduct [towards you}. You may rest assured as to (such conduct 
on] my part’ The most worshipful Hamirmalji Saheb has entrusted [or made 
over] the ownership of the shop [or shops] under him at Kota to you. So 
you are the owner [thereof]. I will do [all] work relating to the shop 
[or shops] under you at Kota according to your orders. JI will stay for half 
the time [7. ¢., half the year] at Kota and for the [other] half at Rutlam. You 
have made [your] testamentary writing. I will act agreeably to the same in 
all respects, If, by the Grace of God, any progeny [son] be born to rou, 
he will be owner of the Rutlam [shop]. There will not be any manner of 
Mbjection [to the same] on my part. If a gon be not born to you, and if yau 
appoint me heir, I will, according to your orders, attend on you nd on, the 
reapected Kakiji. | The son who may be born to me will be heir after me. 
If perchance a son be not born to me and if it be necessary to take [a boy] in 
adoption, I will take one in: adoption during the lifetime of the worsniptul and 
the respected Kakijj Saheb, according to the directions of the worshiplul and 


respected Kakiji Saheb.” 

The said Chandmulji died on the 21st Jie 1907, leaving 
no issue. The contention on behalf of the plaintiH is, that 
under the terms of the Will the testator did not dispose of his 
estate during her lifetime ; that there was therefore an in- 
testacy under which the plaintiff is entitled to a Hindu widow's 
estate. It was also alleged that having regard to’ the Jocu- 
ment executed by the respondent, the property was held in 
trust for the testator’s widow, the plaintif. This latter con- 
tention, however, although raised in the first two reasons set 
forth in the appellant’s case, was not pressed. 


-The only question to be decided is as to whether on the 
true” construction of the Will there was such an intestacy as 
aforesaid so as to create a widow’s estate. Both the Courts 


before whom the suit-has been held decided that the contention: 


of the plaintiff could not prevail and that she took no interest 
under the Will. They, however, determined that she was en- 


titled to the right of maintenance and residence, and ordered 


that it should be referred to the Commissioner of the Court for 
taking account to ascertain what provision should be made for 
the maintenance and residence of the plaintiff. The right of 
the plaintiff to such maintenance and residence was admitted by 
the respondent. Their Lordships are of opinion that the con- 
tention of the plaintiff fails and that there is no reason for 
holding that there was any intestacy during the lifetime of the 
plaintiff. 


The words of the Will, “ Should perchance a son be not 
born to me, then in that case my heir is Chiranjiv Keshrisingh,’ 
and the subsequent words, “ I appoint Chiranjivy Keshrisingh 
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(to be) my heir,” are sufficient words to pass the property 
from the date of the death of the testatore and although the 
subsequent terms of the Will as to the adoption of a son with 
the consent of the testator’s wife in the event of no son being 
born to the respondent, and other expressions used, may appear 
to give an unusual authority to the wife, there is nothing in them 
to cut down the express terms of the Will appointing defen- 
dant to be the testator’s heir. It was urged that the authority 
given to the wife in the letter procured from the respondent by 
the testator shows an intention on the part of the testator to 
leave his wife in a position of a Hindu widow, and that having 
regard to this provision in the Will, their Lordships ought to 
assume the testator’s intention of desiring his wife to be in the 
same position as if he had died intestate. Their Lordships 
are of opinion that such an intention cannot be implied in,a 
case where the testator has made a Will in which he has deli- 
berately made no express provision with reference to the plain- 
tiff. As before stated, the testator was a rich man, and the 
proper implication, if any, to be made is that he was satished 
that the maintenance and residence out of his estate to which 
his wife is admittedly entitled would be sufficient provision for 
her. Their Lordships think it unnecessary in this suit to make 
any declaration as to the extent of the rights-of the defendant 
under the said Will, and that it is sufficient to confirm the refe- 
rence in the order of the 13th January, 1919, for taking 
accounts to ascertain what provision should be made for the 
maintenance and residence of the plaintiff herein and the rest 
of the order following upon this declaration. Subje:t to this 
alteration, their Lordships think that the appeal fails and 
should be dismissed with costs, and they will humbly advise blis 
Majesty accordingly. 
Solicitors for appellant : T. L. Wilson and Co. 
Solicitors for respondent : Lee and Robertsons. 
Appeal dismissed. 
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PRIVY COUNCIL. 


PRESENT :_LoRp ATKINSON, SR JOHN Epce AND MR. 


AMEER ALI. 
(On appeal from the Court of the Judicial Commissioner 


of Oudh). 
Mirza Abid Husain Khan (substituted for 


Mirza Sadiq Husain) and another ... Appellants.* 
v. | 
Ahmad Husain and others ... Respondents. 


Civil Procedure Code, S. 110—Subject-matter —Value of —Annuity—Suit to 
enforce subject-matter in annuity sought to be enforced and not ptoferty on 
which it ts charged. 


In a suit to enforce an annuity of Rs. 125 per annum, keld that S. 110, 
C. P. C. applied to the value of the annuity which was sought to be recovered, 
not to the value of the property upon which that annuity was chaiged, and. 
that an appeal to the Privy Council was therefore incompetent. 


By no reasonable method of valuation can an annuity of Rs 125 per 
annum be worth Rs 10,000, 


De Gruyther K. C. and Parikh for appellants. 
Wallach for respondents. 


The Judgment of their Lordships was delivered by 


Lord Atkinson — In this case the annuity which is 
sought to be enforced is only Rs. 125 per annum. By no 
rcasonable method of valuation can an annuity of Rs. 125 per 
annum be worth Rs. 10,000. The 110th section of the Code 
of Civil Procedure, 1908, applies to the value of the annuity 
which is sought to be recovered, not to the value of the pro- 
perty upon which that annuity of Rs. 125 is charged. ‘Their 
Lordships think it right to call attention to the fact that the 
decision in the case which has been referred to, Radhakrishna 
Aiyar v. Sundaraswamiar (1), apparently proceeded upon a 
supposed admission, which admission it now appears was really 
not made. In that case, too, the rent was Rs. 1,500 odd per 
annum, and there was nothing inconsistent or irrational in hold- 
ing that the value of that rent was over Rs. 10,000. It was 
not seven years’ purchase, whereas it is impossible that the 
annuity about which the controversy in this case has arisen can 


be worth Rs. 10,000. Their Lordships are therefore of 


opinion that the appeal is incompetent, and they will so humbly 
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advise His Majesty. The appellants wal pay the costs of 
the appeal. 
Solicitors for appellants : Watkins and Hunter, 
Solicitors for respondents : T.. L. Wilson and Co. 


Appeal dismissed. 


PRIVY COUNCIL. 


PRESENT :_Lorp BUCKMASTER, LORD SUMNER, SIR 
JOHN EDGE, Mr. AMEER ALI AND LORD SALVESAN. 


Udham Singh ... Petitioner.* 
v. 
Gurdip Singh ... Respondent. 


Administration of Justice —Delay. 


This is a petition for special leave to appeal from a Judg- 
ment of the Bombay High Court. 


Sir John Simon, K. C. and J. M. Parikh for the petitioner., 
Lord Buckmaster, in delivering the Judgment, ‘said = 


Their Lordships think that, in the interests of 
justice, it is impossible to refuse this application, 
but none the less they grant it with reluctance, re- 
gretting that they find—notwithstanding their efforts__that it 
has been impossible to accelerate the procedure of business 
in the Courts of India, so as to prevent instances of delays, 
which bring discredit on the administration of justice. On 
June 11, £920, leave to appeal was granted by thcir Lord- 
ships to the present appellant in another case, which raised 
a point closely allied with the point sought to be raised on 
this appeal. Although nearly three years have elapsed since 
that date, the record of that case is not yet before the Board, 
and it is impossible to say with certainty when that record will 
be here. In the present case the judgment sought to he ap- 
pealed from was passed on November 23, 1921, and more 
than twelve months ago the High Court made an order re- 
fusing leave to appeal. 
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The difficulty which théir Lordssips feel is due to this : 
Assuming the first appeal succeeds, there would be injustice 
done in the second suit, unless the petitioner were at liberty 
to bring that case also before the Board. Their. Lordships 
find themselves quite unable to deal as they would desire with 
the record of delay to which they have drawn attention. It 
‘is said to be due to some causes in India for which the peti- 
tidners are not responsible. Their Lordships have not the 
means at their disposal to enable them to sift and examine into 
that allegation, but they think that, on the whole, they are 
bound to grant this application, and the two appeals will neces- 
sarily be consolidated. But they ‘desire to say that the res- 
pondent will be at liberty to come before this Board at any 
time, and ask that this leave to appeal may be rescinded if it 
_ be found that the appeals are not prosecuted with due and 
proper diligence by the petitioners. 

Solicitor for petitioner : E. Dalgado. 

K. V. L; N: Leave granted. 


_ IN THE Hicy COURT OF JUDICATURE AT MADRAS. 
ee — MR. Justice VENKATASUBBA Rao. 


Na aa Naidu ... Petitioner* (P. W. 4). 
v. 


Bavaji Sahib ... Respondent (Accused). 


Criminal Procedure Code, S. 250—Information to Police officer—Complaint 
instituted upon—Village Magistrate—Information of bailable offence to—-Person 
giving— Liability for compensation under S. 250 —Village Magistrate receiving 
confirmation of information before forwarding jt to Poltce—Police obtatntag 
‘statement from third party under S. 154, Cr. P. C. before charging accused «with 
offence—E ff ect. | 


A man who complains to a Village Magistrate of a bdilable otfence know- 
ing that the latter must in the ordjnary course of his duty report the substance 
of the complaint to the police gives information to the police within the mean- 
ing of S. 250, Cr. P. C. Thé liability of such a person for compensaijon under 
the said section is not affected by the fact that, before acting on the information, 
the Village Magistrate, to whom the complaint is made, obtained confirmation 
of the information from another Village Magistrate, or by the fact that the 
Police, before charging the accused with the offence complained of, received 
KAG maton. from another person under S. T54,. Cr. P.2C, => 


Petition under Ss. 435 and 439 of the Code of C riminal 
ai lene 1898, praying the High Court to revise the order 


*Cr. R. C. No. 374 of 1922 
(Cr. R. P. No, 323 of 1922). e 31st January, 1923 


P. C. 
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of the Court of the Additional District Magistrate of Tanjore 
dated the 11th January, 1922 in Criminal ‘Revision Case No. 28 
and Criminal Appeal No. 24 of 1921 preferred against the 
order of the Court of the Stationary Second Class Magistrate 
of Tanjore in C. C. No. 392 of 1921. 


Dr. S. Swaminathan for petitioner. 
V. L. Ethiraj amicus curiae. 
The Court made the following 


ORDER The Second Class Magistrate of Tanjore 
directed P. W. 4 to pay to the accused a sum of Rs. 35 as com- 
pensation under S. 250 of the Criminal Procedure Code, and 
the District Magistrate confirmed the order. 


The facts are these : P. W. 1 lost a bull. P. W. 1 and 
P. W. 4 who were residents of a village called Rainsapatti 
thereupon went to Ammapet the village where the accused was 
living and P. W. 4 gave information to P. W. 2, the Village 
Magistrate of Ammapet to the effect that a bull of P. W. 1 
was stolen and that the accused was the thief. Before 
taking any action P. W .2 desired to have a 
report from the Village Magistrate of Rainsa- 
patti who accordingly forwarded to him Ex. A which 
confirmed the information given by P. W. 4. On the receipt 
af this report, P. W. 2 communicated with the police who 
charged the accused with theft or in the alternative receiving 
stolen property. It must be added that the police subsequent 
tc the receipt of the communication from the Village Magis- 
trate of Ammapet but before charging the accused with the 
offences mentioned above received from P. W. 1, the owner of 
the bull, information under S. 154, Cr. P. C. The lower 
Courts found that the accused was not guilty and directed 
P. W. 4 to pay compensation to the accused. 

On behalf of P. W. 4 is contended that the order directing 
him to pay compensation is, in the circumstances, illegal. 

The first contention is that a Village Magistrate is not a 
police offcer or a magistrate under S. 250 and that as P. W. 4 
gave information only to a Village Magistrate an order could 
not be made directing him to pay compensation. _ Reliance is 
placed on King Emperor v. Thammana Reddi (1) and In re 
Arulanandan (2), and these cases ho doubt support the cut 
tention aforesaid. But a different view was taken in three 


1, (1907) I. LR. as M 667, > 2. (1911) aa M L J 138, 
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later cases, Nachimuthu Chetty v. Muthuswami Chetti (3), 
Gandla Nadiabba v? Margesa Raya Chetty (4) and Thovi 
kodavath Avolla v. Amunan Mannil Kuttiali (5). he prin- 
ciple underlying these decisions is tersely stated in the following 
passage in the judgment of Ayling, J. in Nachimuthu Chetty v. 
Muthuswami Chetti (3), “In other words, a man who com- 
plains to a Village Magistrate of a bailable offence knowing 
that the latter must in the ordinary course of his duty report 
the substance of the complaint to the police gives Intormation 
te the police just as effectively as if he went in person to the 
police’ station. ’ 

My own view coincides with that taken in the aforesaid 
three cases and I therefore hold that the information though 
given toa Village Magistrate comes within the terms of S. 250. 

Dr. Swaminathan has also argued that P. W. 2 before 
acting on the information of P. W. 4 obtained confirmation 
from the Village Magistrate of Rainsapatti and that this fact 
distinguishes the present case from the cases referred to above. 
I fail to see how P. W. 4’s responsibility is in any manner 
affected by reason of the fact that P. W. 2 was cautious enough 
to obtain a report from a responsible person who might be 
supposed to give, as far as possible, a correct account of the 
occurrence. 


It is next contended that as P. W. 1, the owner of the 
bull, gave ‘information under S. 154, the order in question 
directing P. W. 4 to pay compensation is illegal. ‘This argu 
ment again is untenable. The first.information to the autho- 
rities was that given by P. W. 4 and it led to the initiation of 
proceedings. The subsequent information given by P. W. 1 
is of no significance in deciding the question under consideration. 

It is unnecessary to consider whether on the facts an order 
could also have been made against P. W. 1, but so far as 
P. W. 4 is concerned he is liable and I see no reason to int:rfere 
with the order passed. ° 

As the accused is unrepresented in this Court, Mr. V. L. 
Ethiraj has at my instance argued the case on his behalf and 
brought to my notice the decisions referred to above and I 


desire to express my indebtedness to the learned Counsel. 
A. S. V. 





..3. -I. L. R 39 M. 1006 :27 M. L. J. 37 l 
4. (1917) 32 ML J 78. 5, (1957) M WN 155. 
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In THE Hicu COURT oF JUDICATURE AT MADRAS. 


PRESENT + Justice PHILLIPS AND ‘Mr. Justice DEVA- 
DOSS. 
Kenath Puthen Veettil Koppassa Menon 


Kenath Achan Avergal ... Appellant* (Plaintiff). 
V. 
Karumathil Kalliani Ammal and others. ... Respondents e 
(Defendants 1 to 9). 


Malabar Law—Karnavan—Kanom—Renewal before expiry of period— 
Validity—Renewal to take effect as and from its date—Renewal to take effect 
after expiry of period—Distinction—Reneawal otherwise valid—Misappropriation 
of renewal fee by Karnavan—Effect—Bona fide dispute—Compromise of—Karna- 
vans powers—Hindu Law—Widow—Powers of—Comparison with. 


The Karnavan of a Malabar tarwad granted a kanom of Rs tacco and 
odd to T on r1—5—1896. On 30—6—1902 he executed a puramkalam deed 
for Rs 1,350, under which the original term of 12 years granted in 1896 was 
extended for another 12 years from 1908. Subsequently T transferred Rs 6000 
of the kanom to defendants 1 to 3, and the remainder of the kanom to R. In 
1914, the roth defendant, the succeeding Karnavan of the plaintiti’s tarwad, 
sent a notice to defendants 1 to 3 demanding surrender on payment of the kanom 
amount and value of improvements. Thereupon disputes arose regarding the 
validity of the puramkadam demise of 1902, the disputes turning upon the ques- 
tion of fact, whether the said demise was or was not granted for necessity. 
These and other disputes were compromised by the roth defendant executing 
in 1914, two demises, one in favour of R and another in favour of defendants 
1—~3, by which the existing tenure was renewed for a period of 12 years from 
that date in consideration of a renewal fee of Rs. soo. In a suit by plaintiff, the 
senior anandravan of the tarwad, to set aside the demise in favour of defendants 
1—3 as not being binding on the tarwad, ‘eld that the said demise was executed 
in settlement of a bona fide dispute, was entered into bona fide and for the benefit 
of the estate and waa binding on the tarwad. 

' Held further, that in the absence of any suggestion of fraud or collnsion 
between defendants 1—3 and the rsth defendant, the fact that he (roth defen- 


dant) subsequently misappropriated the renewal fee did not render the com-° 
piomise invalid. 


A renewal of a kanom by a Karnavan before the expiry of its period, when 
such renewal is to take effect from the date of, expiry, is not valid, unless it 
is shown to be for necessity. Where, however, the Karnavan obtains the con- 
sent of a kanomdar to a premature renewal to take effect from that date, and 


grants such a renewal, it is binding on the tarwad even in the absence of 
proof of necessity for the renewal. 


Semble : a Karnavan’s power to enter into a compromise of a bona fide 
dispute is higher than that of a Hindu widow. 


Appeal against the Decree of the Court of the Subordinate 
Judge of South Malabar at Palghat in O. S. No. 42 of 1917. 


*Appeal No. 214 ef 1920. _ 28th February, 1973. 
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T. R. Ramachandra diyar, A.S8.Venku Atyar and P. 
Govinda Menon for,appellant. l 

The Advocate-General (C. Madhavan Nair) and P. S. 
Narayanaswami Atyar for respondents. 

The Court delivered the following 

JUDGMENTS :—Phillips, J. :—The facts of this case are 
as follows: A previous karnavan of the plaintiff’s tarwad 
granted a kanom of Rs. 12,000 and odd to one Thappan Nayar 
on the 11th May 1896 and subsequently on the 30th of June 
1902 executed a puramkadam deed for Rs. 1,350, under which 
the original term of 12 years granted in 1896 was extended 
for another 12 years from 1908. ‘Thappan Nayar 
was, accordingly, entitled to hold the property until 1920. 
Subsequently, Thappan Nayar transferred Rs. 6,009 of the 
kanom to defendants 1 to 3, the 1st defendant being the wife of 
Raman Nayar and the daughter of Thappan Nayar. The 
remainder of the kanom passed to Raman Nayar, the husband 
of the 1st defendant. In 1914 the roth defendant, who had 
then become the karnavan, executed two demises one in tavour 
of Raman Nayar and one in favour of defendants 1 to 3. 
These demises renewed the existing tenure for a period of 12 
years from their date, namely, until 1926. The plaintif, the 
the senior anandravan of the tarwad, has now brought suits to 
set aside these demises as not being binding on the tarwad-~- 
The case against Raman Nayar had already been disposed of 
and we are now only concerned with the demise in favour of 
defendants 1 to 3. In the lower court the plaintiff's suit has 
been dismissed and he appeals. 

It has been consistently held in this Court that a renewal 
of a kanom by a karnavan before the expiry of its period, when 
such renewalis. to take effect from the date of expiry, is 
not valid, unless it is shown to be for necessity, and it is the 
appellant’s contention that the plaint ‘demise, is, in effect, a re- 
newal of the puramkadam deed granted in 1914 for a period of 
O years from 1920, and that, therefore, unless the necessity for 
the transaction is proved, it is not valid and binding on the tar- 
wad. The case is not, however, quite so clear as that, for in 
all cases of renewal a fee is payable by the tenant to the tar- 
wad varying in amount according to circumstances. Ordinari- 
ly, therefore, the renewalefee is payable every 12 years and in 
this case the tarwad would not have been entitled to a renewal 
fee until 1920, whereas a fee of Rs. soo for this document 
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was received by the karnavan in 1914, although the prior de- 
mise for which also a fee had been paid,did not expire until 
1920. The practical effect of the demise, therefore, is that the 
tenant has the right to hold the property for an additional 6 
years but has, in fact, paid a renewal fee for 12 years. The 
tarwad loses the right to redeem for a period of 6 years but 
gains what is, in effect, the renewal fee payable for 6 years. 
The demise has been justified by the defendants on three 
grounds, (1) that it was executed for necessity, (2) that, as 
the puramkadam deed was an invalid deed and it was a renewal 
before the date of the expiry of the kanom, the kanom was the 
only valid demise in existence in 1914 and (3) that the demise 
was executed in settlement of a bona fide dispute between the 
parties. I do not think it necessary to discuss the first two 
grounds in this judgment, for I am satisfied that on the third 
ground the defendants must succeed. Defendants I to 3 were 
holding the property under the puramkadam demise of 1902, 
but the succeeding karnavan, the present roth defendant, sent 
a notice in 1914 demanding surrender on the payment of the 
kanom amount and value of improvements. A reply was sent 
by the rst defendant’s husband, a High Court Vakil of sume 
standing, to the effect that the kanom of 1896 had been renewed 
by the puramkadam deed of 1902 and that the roth defendant 
had no right to evict until the expiry of the term under the 
latter. . In the first place, it- is contended for the appellant 
that there was no real dispute between the parties and that, 
therefore, this demise cannot be treated as in the nature of a 
compromise and, consequently, that, if there was a dispute, the 
compromise not being entered into for the benefit of the tarwad, 
is invalid. A large number of cases have been cited as to the 
circumstances in which a compromise entered into by a qualified 
owner should be recognised as binding on the estate, but most 
of these refer to the case of compromises entered into by 
widows. A karnavan’s position is, however, somewhat higher 
than that of a Hindu widow and, in fact, a karnavan of a Mala- 
bar tarwad has, in some respects greater powers than a 
manager of a joint Hindu family, as pointed out in Aunhamed 
Hajee v. Kuttiath Hajee (1). He has full powers of manage- 
ment of the family property and is even allowed to give kanoms 
of the tarwad property without nectssity, although a kanom 
amounts to an alienation of immoveable property.- This 


~ í L I L R 3 M, 169. 
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power is, therefore, one which is not possessed either by a Kra 
widow or by a manager of a Hindu family except in cases of v, 
necessity. The chief reason for holding that necessity must Kalliant 


Ammal 
be proved | in order to validate a renewal executed betore the —— 


„expiry of the subsisting kanom is that it is impossible to predi- PUB I 
cate some years in advance what the state of affairs will be when 
the original kanom expires, and what incidents should be im- 
posed in order to make the demise beneficial. In this case 
however, the plaint demise is to take effect at once and there- 
fore the above consideration does not come into play. If 
therefore a karnavan can obtain the consent of a kanomdar to 
premature renewal to take effect from that date, in my opinion 
it does not necessarily follow that it is an act of bad manage- 
ment, even if necessity be not proved, for the karnavan has full 
powers of management, and is in a position to decide whether 
the transaction is a prudent one or not. A somewhat diffcrent 
view has been taken in Vatavatta Nair v. Kenath Puthen Vit- 
til Kuppassan Menon (2), but in the present case I think the 
validity of the demise can be supported on other grounds, with- 
cut deciding this question here. | think that, even if we cake 
it that the karnavan’s powers in this instance-are no higher than 
those of a Hindu widow, the transaction can be justified on the 
ground that it was entered into bona fide for the benefit of the 
tarwad ( (vide Ramasumran Prasad v. Shyam Kumari (3) ). 
The puramkadam demise of 1902 was outstanding and, as it 
had been granted before the expiry of the prior demise, it 
would be invalid, unless it were granted for necessity. It was, 


of course, alleged that it was granted for necessity, but that was 
a fact which the defendants would have to prove. On the 
other hand, if they did prove it, the defendants would be enti- 
tled to hold without payment of any further renewal fee till 
1920. By compromising the claim, therefore, the roth defen- 
o dant allowed the defendants to remain in possession for a fur- 
ther period of 12 years on payment of a renewal fee which 
would not become due until 6 years later. There is evidence 
that there were other disputes also. The 1st defendant's hus- 
band who, as I said before, is a High Court Vakil of sume 
standing, says, “The 2nd defendant repudiated the demise un- ° 
der Ex. XXI and threatened to recover the property on the 
strength of Ex. XX. “Therefore, I consented to give up the 
unexpired period secured by Ex. XXI and to accept a fresh de- 


a. 36 M. L. J. 630. 3. (1922) 49 I A. 344 1:44 M. LJ 751. 
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mise from him. ” “ I was induced by my 
friends Mr. P. Kannan Nayar and Mr. M, Narayana Menon 
to give up my term and take a renewal.” ‘These two friends 


are a High Court Vakil and a First Grade Pleader, respective- 
ly, the former being the Vakil for Raman Nayar, the rst defen- 
dant’s husband, and the latter the roth defendant's Vakil. They ` 
were both examined and they both said that there was a dispute 
about this demise and also disputes with regard to other prq- 
perty. and that, in settlement of those disputes, the plaint de- 
‘mise, as well as the demise in favour of. Raman Nayar, was exe- 
cuted. 

The next question is whether that compromise was entered 
into for the benefit of the estate, the allegation being that the 
karnavan entered into the compromise in order to secure the 
renewal fee for his own purposes, and that, as there was no 
present necessity for the money, it was an improvident act in 
that it alienated the property for an additional 6 years. No 
doubt, it is technically an alienation, but, if the circumstances of 
the case are thoroughly examined, it is only an alienation in the 
technical.sense. The property was outstanding on mortgage 
for nearly Rs. 14,000, which apparently the karnavan was not 
in a position to pay, and the only effect of the renewal was to put 


it out of the power of the tarward to redeem the property for a 
further period of 6 years and it was very unlikely that thev 
would be in a position to redeem at an earlier date, nor is it 
apparent that earlier redemption would be beneficial to the tar- 
wad. No additional money was borrowed and, consequently, 
no fresh burden imposed on the tarwad, but, on the contrary, 
a sum of money was received for the benefit of the tarwad. 
Taking this circumstance into consideration and the fact that 
litigation was avoided by the compromise, it appears to me that 
the transaction was certainly entered into bona fide and for the 
benefit of the estate. I am not prepared to accept the conten- 
tion that it is necessary for a-contracting party fo prove that the 
estate did in fact, actually benefit and, therefore the suggestion 
that the money paid to the karnavan was appropriated by him 
for his own purposes and that the estate did not benefit at all 
need not be taken into consideration. If the contracting party 
is satisfied that the compromise is a bena fide one and that, in 
the ordinary course, a benefit will accrue to the estate, it is not 
necessary for him to prove that it actually did so as against the 
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allegation that the benefit which should have accrued was frau- 
dulently misappropriated by the karnavan. A contracting 
party cannot presume that there will be a fraudulent misappro- 
criation and, unless he is a party to that fraud and acts in col- 
lusion with the karnavan, he is entitled to protection. Whether, 
therefore, the roth defendant did or did not spend the money 
received by him for the benefit of his tarwad is in this case 
immaterial, as it is not alleged that there was any collusion bet- 
ween defendants 1 to 3 and the roth defendant in this respect. 
The money was paid to’the karnavan for the benefit of the tar- 
wad, and consequently the transaction was one beneficial to the 
tarwad, although subsequently that benefit was misappropriated 
by the karnavan. 

On these grounds I think that the Subordinate Judge's 
decision is correct and dismiss this appeal with costs. 

Devadoss, J. ia] agree. 

As regards the memo. of objections we do not think that a 
successful party should be made to bear the losers’ costs. save 
in exceptional case, such as when his false contentions have been 
the cause of unduly swelling his opponents’ costs. That is not 
the case here. We accordingly direct in modification of the 
Subordinate Judge’s order that each party do bear his own 
costs in the lower Court and also of the memo. of objections. 


A. S. V. Appeal dismissed. 


In THE HIGH COURT oF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE OLDFIELD AND MR. JUSTICE 
DEVADOSS. 


Pamidimarri Gnanamma and another ... Appellants* 
(Petttioners-Defendants ). 


v. 
Kettireddi Krishna Reddi and others . . Respondent; 


(Counter-Petitioters, decree- 


holders and auction purchasers ) 

Civil Procedure Code, O. 21, R. go—Execution sale—Application to set 
aside—O mission to proclaim sale in the village or at the Collector's Office—En- 
franchised shroirtem village--C. P. Code, O. 21, Rr. 54 (2) and 67——Order in 
prior proceedings—Finality of. 

Where the objections of # judgment-debtor to a sale held in execution are 
such as had been or might have been taken in the proceedings for framing the 
proclamation of sale of which the judgment-debtor had notice, the Court will 
‘ A, A. O. No. 149 of 1922. | 
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not set aside the sale on these grounds. Under O. 21, R. 67 read with O. 21, 
R. 54, C. P. Code, it is necessary that an execution esale of an enfranchised 
shrotriem village should be published at the Collectors Office. 

The judgment-debtor. applied to set aside an execution sale on the ground 
that the sale was not proclaimed in the village or published at the Collector’s 
Office, The Court dismissed the application holding that the same objections 
had been inquired into and decided against the petitioner at an earlier stage 
of the execution proceedings before the sale was concluded. . 

Held that there was no provision of law authorising the investigation of 
the objections in question before the conclusion of the sale and that the pre- 
vious decision was not res judicata. 

The application was remanded for an enquiry on the merits. 


Appeal against the order of. the District 
Court of Nellore dated 28__1__22 in E. A. No. 123 of 1921 
(in O. S. No. 58 of 1917 of the Sub Court of Nellore (E. P. 


No. 12 of 1920). 
M. Patanjali Sastri and A. Sundaram Aiyar for appellant. 
A. Krishnaswami Aiyar and B. Somayya for respondents. 
The Court delivered the following 


JUDGMENTS + Oldfield, J. :__This is an appeal by the 
petitioners, Judgment-debtors, against an order dismissing their 
petition under O. 21, R.go C. P. C. The majority of the 
grounds, on which the publication and conduct of the sale were 
impugned, were rightly held unsustainable by the lower Court, 
because they either had been or might have been taken in the 
proceedings for framing proclamation, of which the petitioners 
had notice, and, so far as they were taken, were either not csta- 
blished or were not material. We therefore can confine our- 
selves to two points, (1) the lower Court’s failure to enquire 
into the allegation that the sale was not proclaimed in the vil- 
lage (2) its conclusion, adopted from a previous order, that no 
publication at the Collector’s office was required, because the 
property was not ryotwari land. 

That previous order is in fact material on both points, be- 
cause as regards publication in the village also the conclusion in 
it was adopted, no further enquiry being held. It was passed 
on a previous petition by the present petitioners, E. A. No. 71 
dated and April 1921, in which publication in two newspapers 
was asked for and also a postponement: of the sale until 9th 
July 1921, apparently after the vacation. The sale had been 
fixed for 4th April 1921, and the pefitioners’ object to gain 
time, was sufficiently clear. In spite however of the decrec- 
holders? Opposition, referred to in the diary-in the record, to a 
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postponement and his presumable readiness to support the sale 
in case of proceedings under O. 21, R. go, the lower Court 
took the exceptional course of allowing the sale to continue, but 
at the same time holding an enquiry into the validity of the pro- 
clamation, concluding the sale only when that enquiry had .end- 
ed in the decree-holder’s favour. That enquiry included the 
taking of evidence as to the publication in the village, which had 
been denied in the affidavit accompanying the petition and the 
decision that the proclamation was duly published has been 
adopted in the order before us. 

One ground, on which this adoption has been supported, is 
that the lower Court merely utilized the evidence already taken, 
as though the previous proceeding during the sale had not been 
completed, and based its present finding on it. But that does 
not correspond with the facts, that the previous proceeding 
was completed by the refusal to adjourn the sale and that the 
lower Court does not now profess to have applied its mind to 
the evidence or to have done more than adopt the previous de- 
cision. 

It is then necessary to consider whether, as is further 
argued, that previous decision concludes the parties as res judi- 
cata. Certainly the evidence for and against publication was 
taken fully and the order of 7.51921, refusing adjourn- 
ment or postponement, discussed it fully, and certainly the 
judgment debtor had invited the Court to decide and the de- 
cree holders acquiesced in its deciding the question, the latter 
producing their evidence. It may moreover be said that, if 
there had been no proper publication, the sale would clearly 
have been ineffective, since on application it would have had 
to be set aside. But those considerations do not entail that 
the Court had jurisdiction to reach or the judgment-debtors 
the right to ask it to reach a conclusion on the point at that 
stage or that in doing so it acted otherwise than officiously. The 
Code does not provide: for any enquiry into the validity of the 
publication of proclamation, until after the sale has been held. 
If the Court holds one, it must be regarded as doing so for its 
own satisfaction. Whether in case it is not satisfied that 
there has been proper publication, it would be entitled to re- 
{use to proceed and to call-on the decree holder to pay for a 
fresh publication, in spite of his readiness to take the risk of 
failure in proceedings under O. 21, R. 90, need not in the 
present case be considered, What is material is that, when 
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the enquiry is not prescribed by law, but is, as here, under- 
taken only to decide on the necessity for a postponement there 
can be no security for the Court's application of the standard 
of proof appropriate to a judicial proceeding or shortly for 
its having acted judicially and for its deciston being a judgment. 
There is naturally no authority applicable to an exceptional 
incident of this description. But it is material that in Siva- 
gami Achi v. Subramania Aiyar (1) the policy of this part of 


-the law was regarded as being to avoid “ the difficulties and de- 


lays, which even now occur in obtaining the execution of de- 
crees ” and to postpone consideration of objections to the pub- 
lication and conduct of sales, until after they have been held, 
when the essential issue whether loss has been caused can also 
be tried. In the circumstances it is not possible to hold that 
the proper publication of the sale proclamation was res judica- 
ła or that the lower Court was justified in refusing to take 
evidence and adjudicate on it. 

The lower Court further did not take evidence as to the 
publication at the Collector’s Office, because it adopted the 
previous conclusion that such publication was requisite under 
O. 21, R. 67 read with R. 54 (2) only in the case of ryotwari 
land and not in the case of enfranchised shrotriem village, 
such as are in question according to petitioners’ affidavit dated 
2.41921 and the sale proclamation and the admission 
made before us. For this construction of R. 54 (2) we have 
been shown no authority and in ordinary parlance the quit-rent 
payable to Government would be as clearly revenue as any 
other money payable to it for use in the ordinary course of 
administration. Revenue however has not been, so far as we 
have been shown defined, except in S. 1, Madras Act VI of 
1867. True, according to that provision, revenue means 
“ assessment, quit-rent, ground-rent or other charge upon the 
land payable to Government,’ and in the Revenue Recovery 
Act (II of 1864) the machinery for thé collection of revenue is 
by Ss. 1 and 3 explicitly applied to shrotriemdars. The argu- 
ment on the other side is however that a distinction is recugnis- 
ed in other statutes, for instance by the reference to “ Lakhi- 
raj lands and all other lands paying favourable quit-rents ” in 
S. 4, Reg. XXV of 1802 and in the yeference to “land charg- 
ed with any fixed payment in lieu of revenue ” in S. 7 (5) {a) 
of the Court Fees Act (VII of 1870) between revenue and 


t (1904) I L R 27 M 259. 


Þarr VIL] THE MADRAS LAW JOURNAL REPORTS, 267 


such payments as a shrotriemdar has to make and that this 
distinction should be applied before the shrotriem villages in 
the proclamation before us are treated as land paying revenue 
to Government. But as regards the Regulation it is material 
that “ lands paying favourable quit rents ” are one of a num- 
ber of “ articles of revenue” enumerated in the section and 
that it is not clear, the result for the purpose of Court Fee be- 
ing the same, whether shrotriem lands would not fall under 
the description in S. 7 (5) (e) of the Court Fees Act, as 
“land partially exempt from the payment of revenue.’ In 
any case the foregoing reference to the two Madras Acts 
shows that no decisive result can be reached by recourse to 
cther statutes. The real answer to the decree-holder more- 
over is that recourse to other statutes is not legitimate when, 
like those here relied on, they are not in part materia with the 
statute under interpretation and that it is unnecessary, when. 
as in this case, the prima facte interpretation of the word used 
is consistent with the circumstances and the object of the pro- 
vision. For it is easy to understand the division of land in 
private ownership under two heads, that for which directly or 
indirectly payments are made to Government and that for 
which there are none, land available for cultivation falling un- 
der the first and land not so available, for instance house sites, 
‘backyards and other urban or village sites, under the other ; 
and it is easy to understand the necessity for advertisement of 
the sale of the former at the public office concerned with two 
important incidents of ownership, the liability and the right 
to recognition of liability for public dues. The lower Court's 
conclusion that publication at the Collector’s office was un- 
necessary cannot in these circumstances be sustained. 

The result is that the appeal must be allowed, the lower 
Court’s decision being set aside and the petition remanded for 
rehearing after enquiry on the issues (1) whether the proda- 
mation was published in the village (2) whether it was affixed 
in the collector’s office (3) whether, if the finding on either 
or both of these points is in the negative, the applicant in con- 
sequence sustained substantial loss. Costs to date here and 
in the lower Court will be costs in the cause and be provided 
for in the order to be passed. 

Devadoss, J. +—This appeal is against the order of the 
District Judge of Nellore declining to set aside an aution sale 
held on 751921. The petitioners are the 2nd and 3rd 
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defendants, and respondents 1 to 4 are the plaintifts, in O. S. 
No. 58 of 1917. The 6th respondest is the auction pur- 
chaser. The plaintiffs obtained a mortgage decree against 
the first defendant (the husband of the second defendant ) «nd 
the third defendant, her son. The properties were brought 
to sale and were purchased for a sum, which the petitioners 
allege to be considerably below the value of the properties. 
They applied to have the sale set aside on the ground of itre- 
gularity and fraud on the part of the plaintiffs and the auction 
purchaser. The learned District Judge declined to take evi- 
dence as regards the irregularities complained of as, in his 
opinion, they had already been found against the petitioners in 
a previous enquiry, and held that there were no grounds for 
setting aside the sale. 

In this appeal several contentions are put forward. The 
first is that the amount of the income derived from the pro- 
perties was not mentioned in the sale proclamation and that no 
particualrs were given for ascertaining the value of the proper- 
ties. The petitioners were served with notices to be present at 
the time when the sale proclamation was settled and they did 
not choose to be present. They cannot, therefore, reasonably 
complain that a certain piece of information, which, according 
to them, would have given data to the purchaser as regards the 
value, have been omitted. There is nothing therefore in this 
contention. — 

It'is next urged that the properties were grossly under- 
valued in the sale proclamation. It isin evidence that the 
two properties were valued at Rs. 7,000 each and there is no 
reliable evidence to show that the value of the propertics was 
anything more than that mentioned in the sale proclamation. 
As a matter of fact, we find that the upset price had to be re- 
ciuced as there were no bidders to bid up to the amount mention- 
ed in the sale proclamation. This objection also faiis. 

The contention that there was a*combination among the 
bidders and that they conspired not to raise the bid is not seri- 
ously pressed. It is not illegal for a number of intending bidders 
to arrange among themselves not to bid above a certain figure. 
The other allegations in the petition are not seriously pressed. 

The contention that needs consideration is, was the 
lcarned Judge justified in refusing to take evidence as regards 
the allegations made in the petition ? In his judgment, in 
para. § he says-para. 4 refers to four circumstances in con- 
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nection with the publication of the proclamation. 1, 2 and 3 
were dealt with in the order of the Court on the previous peti- 
tion and were found against the petitioners ” ; and in para. 
5, he observes, “ For the foregoing reasons I am of opinion 
that it is unnecessary to take evidence for disposing of the 
petition.” The inquiry referred to was held by the District 
Judge on a petition presented by the present petitioners on 
Z_ A 1921 in which they prayed for orders” (1) for pub- 
lishing the proclamation in this case duly in ‘the Andra 
Patrika ” and “the Hindu’ papers (2) for stopping the sale in 
this case till 9-7-1921 and (3) with such other reliefs as 
the Court may deem fit according to circumstances. ° The 
sale advertised to be held on 4.41921. The petition 
was opposed by the plaintiffs and the learned Judge passed the 
tollowing order on 164.1921 : “The sale will continue 
from day to day till 30th April. . Petitioner to pay batta. 
His witnesses must be ready that day. Adjournment to 30th 
April for evidence.” ‘The petitioners stated in paragraph 9 
of the affidavit filed in support of the petition that ‘ the pro- 
clamation was not published by tom-tom beat of the drum 
even in the two villages. Therefore the proclamation is not 
proper and maintainable.” Evidence was taken on both 
sides and the Judge passed an order on the 7th May 1921 
that “ There are no grounds therefore to suppose that there 
was no proper proclamation”. With regard to the allega- 
tion that notice was not affixed in the Collector’s office, he re- 
marked, “the properties being shrotriem lands, it was not 
necessary to afix a copy of the notice of the sale in the Col- 
lector’s office, ” and he concluded his order by saying, “‘ I see 
no grounds to hold that there has been no proper publication 
of the sale. I therefore dismiss the petition with costs. | 

It is contended on behalf of the respondent that that 
order is binding on the parties and that it was not therefore 
necessary for the Judge to enquire again into that matter after 
the sale has been held. This application is made under O. 21, 
R. go. That rule can only apply to cases where there 
has been a sale and where the petitioners seek to set aside the 
sale. No doubt the executing Court has power to satisfy it- 
self whether a proclamation of sale was duly published or not, 
when an allegation is made by a party that is was not duly 
published. It is urged that, inasmuch as the petitioners in- 
vited the learned Judge to hold an enquiry they are bound by 
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the result of that enquiry, whether the learned Judge has 
power or not to hold such an enquiry. “Phe question is whe- 
ther the parties are bound by the result of an enquiry which 
could not be held before the sale. The mere fact that the 
petitioners adduced evidence or consented to the enquiry and 
even asked the Judge to hold an enquiry would not be a suth- 
clent compliance with the provisions of R. go of O. 21, 
whereby a party has got a right to go before the cxecutimg 
Court and ask that Court to hold an enquiry and set aside a 
sale on the ground of material irregularity or fraud in publish- 
ing or conducting it. No authority is shown for the contention 
that this finding of the learned Judge is either res judicata 
between the parties or that that decision is a sufficient auwser 
to an application under R. go. In this case the petition was 
mainly intended to get a sale adjourned and to have the pro- 
clamation of sale published in some of the well-known papers 
so that well-to-do people or people who wanted to invest on 
land might bid at the sale. ‘There is no prayer in the petition 
of 2_-4 1921 for an enquiry as regards the irregularity or 
the absence of publication by beat of tom tom in the village. 
It cannot be contended that, by making an application for . 
adjournment of a sale and by consenting to have evidence ad- 
duced as regards one of the allegations in the petition the 
petitioners either abandoned their right to have the sale set 
aside under R. 90 of O. 21, C. P. C. or under any other pro- 
vision of law open to them. The object with which the 
learned Judge held the enquiry on the petition of April, 1921 
was only for the purpose of satisfying himself as regards the 
truth or otherwise of the allegations made in that petition in 
order to consider whether the sale should be adjourned or 
not. In these circumstances the lower Court erred in not 
taking evidence and disposing of this petition on the merits. 

In this connection it is necessary to notice the cuntention 
that it is not necessary to affix the notice of sale in the Collec- 
tor’s Office. It is difficult to say what materials the learned 
Judge had for saying in his order of the 7th May, 1921, that 
the properties being shrotriem lands, it was not necessary to 
afix a copy of the notice of sale in the Collector's office. 
Under O. 21, R. 54 “a copy of the order shall be affixed 
on a conspicuous part of the properfy and then upon a cons- 
picuous part of the Court-house and also, where the property 
is a land paying revenue to Government in the office of the 
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Collector of the District in which the land is situate.” It is 
argued for the respondent that, inasmuch as the property 
brought to sale are shrotriem villages, it was not necessary to 
affix the notice in the office of the Collector of the district, 
for shrotriem villages pay only quit-rent or jodi and what is 
paid is not revenue and therefore O. 21, R. 54, cl. (2) dogs 
not apply to them. Mr. Krishnaswami Atyar, in support of 
his argument, refers to the Court-fees Act, S. 7, cl. V (e) and 
contends that ‘ revenue’ there means revenue which is collect- 
ed from ryotwari lands or from permanently settled estates 
and where a certain amount is paid as quit-rent it is not re- 
venue but it is in lieu of it, and therefore R. 54 does not apply 
to a case like this. It has to be remembered that the Civil 
Procedure Code is an enactment of the Imperial Legislature 
and we have to sce whether the legislature intended to use 
the expression, ‘land paying revenue to Government, ` in the 
sense in which it is ordinarily understood or in any PA 
sense. 

From the earlicst days of the East India Company ihe 
Revenue administration of the territory ceded to it formed an 
important portion of its activities. The word “ revenue” 
meant the share of the produce of the land which the Govern- 
ment, either the East India Company or its predecessor, took 
from the ryot or the cultivator. There is no definition of 
the word ‘revenue’ in the Civil Procedure Code or in the 
General Clauses Act, but in the Madras Revenue Recovery 
Act of 1864 ‘ public revenue’ is said to include for the purpose 
of the Act cesses or other dues payable to Government on 
account of water supplied for irrigation. It is admitted that 
shrotriem villages are liable to pay road cess. The short 
answer to the respondent’s contention is that shrotriem vil- 
lages pay road-cess and therefore they are lands paying re- 
venue to Government, but the discussion need not end here 
as the word “ revenue”’ in the Madras Regulations as well as 
in Bengal and Bombay Regulations always meant the’ assess- 
ment which the Government levied from the occupier for the 
occupation of the land. In the Madras Regulation 24 of 
1802 known as the Permanent Settlement Regulation, the 
words “ land revenue ” are used to denote the amount pavable 
by the zamindars to the Government. It is therefore clear 
that what a zamindar pays to Government is revenuc. Whe- 
ther land held on inam or on other favourable tenures could 
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be said to be land-.paying revenue to Government is a question 
which is not free from difficulty. In Bengal Law Reports, 
supplementary Volume, page 75, at page 87 there is a case, 
Piziruddin v. Madhusudan Pal Chowdhry (2), in which the 
question was whether a zamindar could grant a piece of land 
rent free out of his zamindari. In the course of the judg- 
ment, Mr. Justice Shamboonath Pandit, one of the Judges who 
formed the Full Bench observes : “ In India that portion of 
the produce of lands which goes to the ruling power as its 
share is called revenue ; and the produce is money or kind 
received from the cultivators by persons entitled to collect as 
well as the collection made in kind or money by other inter- 
mediate holder of different grade, from those who are above 
those persons that collect from tenants of the lowest grade 
up to those who pay the revenue directly to Government is 
also called rent.” In another case Mahomed Akil v. Asad- 
unnissa, Bubee Muthy Lall Sen Gywal v. Deshkey Roy (3), 
reported in the same volume at page 794, Sir 
Barnes Peacock, C. J. observes at page 831, ‘If the con- 
struction which I put upon the words of S. 10 is correct, rhe 
word “ revenue’ will be read in its ordinary and natural sense. 
The provisions of the section are natural and consistent with 
justice, and force and effect will be given to every word of 
the section.” The word ‘revenue’ therefore means ordi- 
narily the share which the Government gets from the occupier 
as its claim upon what the Indian Raja and Governments 
got from the tillers of the soil. Considerable light is thrown 
upon this in the Fifth Report on the East India affairs at 
page 34 of the Second Volume of this Report, there is this 
passage : “To form a correct judgment of the weight of the 
assessment upon the country generally, we ought to possess 
the following data. First a knowledge of the rents actually 
paid by the ryots compared with the produce of their labour. 
Secondly accurate accounts of what the zamindars and farmers 
collect and their payments to Government. | Thirdly detailed 
accounts of the alienated lands showing the quantity of them, 
the person to whom they were granted, the dates of the grants 
and those by whom they are now held. 

As I have said above, from the earliest days of the East 
India Company a good portion of its activities was directed 

2. Beng. L. R. Supp. Vol. 75. 
3. Beng LR Supp. Vol 794. 
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towards the revenue settlement of the territory ceded ‘to it by 
the ‘Native Princes*or acquired by it under treaties or uther- 
wise, and, in all the correspondence and the earliest docuticnts 
and papers, the word “ revenue ° is used to denote what the 
East India Company or the Government expected to get frum 
the lands as its share of the produce. In third volume of the 
Fifth Report at page 252 there is an extract from the pro- 
ctedings of the Board of Revenue at Fort. St. George of the 
8th September, 1806. It is addressed to the Subderdinate 
Collector of Tanjore. It begins thus : “ You will be pleased 
to commence in the settlement of the revenues on your res- 
pective divisions without delay and on the following grounds : 
Para. 1. Nanja. You first take the produce of each village 
in Faslis 1210, 1211 and 1212 and ascertain therefrom the 
average produce per veli. This average you will consider 
as the medium standard produce of the village” and various 
directions are given as to how the Government’s share was 
to be ascertained. 


It is contended that certain cesses are not revenuc, -no 
doubt they are not land revenue but anything which is made 
payable by reason of possession of land or that which 15 levicd 


upon land may be taken to be revenue. In other words | 


whatever is payable to Government either by way of cess or 
by way of dues by a holder of land as such would be revenue. 


The policy of O. 21, R. 54 is patent. It is for the 
purpose of informing the Collector of the district as to the 
change of ownership of land so that he may proceed, in case 
of default of payment of revenue, against the person who 1s 
the owner of the land. Though land is primarily responsible 
for the payment of the revenue yet it is necessary for the re- 
venue department to know who is the owner so that it may 
have its remedies against him. That being so it is not possi- 
ble to accept the contention that a shrotriem village is not 
land paying revenue to Government simply because it docs not 
pay the revenue which an ordinary ryotwari holding, pays. or 
which a Zamindar pays. The learned Judge has crred in 
thinking that the shrofriem in question is not land paying 
revenue to Government and that thercfore notice of sale need 
not ‘be affixed to the Collector's office. 
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The appeal is allowed and the learned Judge is asked to 


take evidence and dispose of the petition as directed by my 


learned brother. 


A. V. V. Appeal allowed. 


In THE Hicu Court or JUDICATURE AT MADRAS. 
(FULL BENCH.) 
PRESENT : SIR WALTER SALIS SCHWABE, K. C. Chief 
Justice, MR. JUSTICE OLDFIELD AND MR. Justice Rawresam. 


Rajagopala Naidu ...  Petitioner* (1st Plaintiff). 
v. 
Ramasubramania Aiyar and another... Respondetis (De- 
fendanis Nos. 1 and 2). 
Court Fees Act, Sch. H, Art. 17-B—Temple—Suit for possession of-——-Court- 
fees—Markét value. 
There is no market value for a temple as such and for purposes of Cout- 


fees, a suit for the recovery of possession of a temple falls under Sch. II, 
Art. 17 (B) of the Court-fees Act and not under S. 7 (V) (e) of the Act. 


Petition under Ss. 115 of Act V of 1908 and 5. 107 of 
the Government of India Act praying the High Court to re- 
vise the order, dated 20th Febrauary, 1922, of the Court of 
the Additional Subordinate Judge of East Tanjore at Maya- 
varam in O. S. No. 7 of 1921. 

K.S. Sankara Aiyar for T. R. Venkatarama Sasirtar for 
the petitioner. ; 

T. V. Muttukrishna Atyar and K. S. Venkataramani for 


the respondents. 


The Court (Spencer and Venkatasubba Rao, Jf.) made 
the following 


ORDER OF REFERENCE TO A FULL BENCH = 


Spencer, J. 1 — The plaintifs in this representative suit 
claim to have an exclusive right to manage certain Deva- 
stanams mentioned in the plaint and to appoint and remove 
a Dharmakartha for those temples whenever occasiun arises. 
They pray for a declaration accordingly and ask for delivery 
of possession by defendants 1 and 2 of all the properties of 
the suit temples and for payment of certain amounts that may, 
be found due on examination of accounts of the income and 
expenditure. 


iil ne a nha aa AA NANG a Kb AA a TA a ak abad a a a a ha ea najan 
*C, R. P. No, 288 of 1922, 8th and yoth January and roth April, -1923. 
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The question in this Civil Revision Petition is how such a 
suit should be valued. The Subordinate Judge has valued 
it according to the estimate made by a Commissioner of the 
value of the temples and all the properties attached to them 
which amounts to more than Rs. 2,00,000. The 1st plaintiff as 
petitioner contends that he is not liable to pay Court-fees upon 
the valuation of the temple properties according to their mar- 
két-value. He maintains that he can value the relief under 
S. 7, cl. 4 (c) of the Court-fees Act as he pleases, as the only 
right in issue in the suit is the right pertaining to trustees of 
managing the suit properties. In C. R. P. No. 862 of 19:7, 
a similar question came before a Bench consisting of Mr. 
Justice Sadasiva Aiyar and myself, the question then being 
whether a plaintiff who sued for joint possession along with 
other trustees was bound to pay Court-fees ad valorem as in 
a suit for possession falling under S. 7, cl. 5, upon the market 
value of the temple and its properties. We made a refcrence 
to a Full Bench upon the point. | When the reference caine 
before the Full Bench the Civil Revision Petition was with- 
drawn. The question which was a very important one, upon 
which Sadasiva Aiyar, J., and I differed, thus remained un- 
decided. Most of the authorities were collected in the re- 


ference made by my learned brother and myself, and after. 


full consideration I expressed an opinion that the plaintiff's 
valuation was conclusive and should be accepted under S. 7, 
cl. 4 (c) and (d) and Art. 17, cl. (vi) of Schedule 2 of the 
Court-fees Act. I pointed out in that case that the plaintif 
was only asking for such possession as he was entitled to on 
the footing of a trustee without having any personal interest 
in the trust property and for such possession as the holder 
of the office was capable of, the ownership of the temple pro- 
perties being vested in the idol. If a plaintiff sets up any 
proprietory right over temple properties I was willing to con- 
cede that he must pay Court-fees valuing his relief ot posses- 
sion upon the value of the temple properties. I then held 
that the cases in Sonachala v. Manika (1) and Appeal No. 10 
of 1911 were distinguishable and I quoted Mohcndia v. 
Denabandhu (2), and certain other authorities for the pro- 


position that if a plaintif claims no higher right than that of . 


administering endowed properties he should not be made to 


x ILR 8 Mad, 516. a: 19 CL. J 15. 
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pay Court-fees on the same footing as a plaintiff who sues 
for possession claiming rights as proprietor. The question 
is an Important one, and I am not satisfied that Appeal No. 10 
of 1911 and S. A. No. 1410 of 1917 in which it was held 
that the temple and its properties must be valued’ were cor- 
rectly decided. It is advisable also that in a matter where 
no party is more concerned than Government who arc interest- 
ed in the payment of the full Court-fees, the Advocate-General 
should. have notice and should be heard in the matter. 


I therefore refer to a Full Bench the question what are 
the Court-fees legally payable on the plaint in this suit O. S. 
No. 28 of 1920 in the Court of the Subordinate Judge of 
Mayavaram ? 


Venkatasubba Rao, J. :—l am also of the opinion 
that the question should be referred to the Full Bench. The 
matter was fully discussed and ‘the authorities in support of 
the rival contentions were set forth in the referring judginents 
of my learned brother and Sadasiva Aiyar, f., in C. R. P. No. 
862 of 1917, and I therefore refrain from covering the same 


_ ground again. But, there is one point to which I would like 


to advert. It has been stated that, in the present case, Court- 
fee was paid on the value of the subject-matter so far- as it 


consists of “lands” under S. 7 (c) (5) of the Court-tees 


Act. The plaintiff, however, has not paid the fee payable 
on the market value of the temple in question. ‘The 
Commissioner appointed valued the temple at Rs. 2,22,000, 
odd. The estimate was based, inter alia, upon the cost of 
the materials used, on the ground that by that process the. 
“market value” of the structure could be ascertained. 
Whatever may: be held to be the correct view in regard 
to the more general question discussed: in the Judgment in C. 
R. P. No. 862 of 1917, it seems to me that there is consider- 
able force in the argument of the learned Vakil for the appel- 
lant, that the structures constituting a temple, which are the 
abodes of the idols, are not “ houses’ under S. 7 (c) (5) on 
which “a market value” can be placed: under sub-clause (e). 
A.“ house” according to Murray’s Dictionary, no doubt, in- 
cludes a “ place of worship, a temple, or a church.” I do: 


not think we shall be justified in turning to; English decisions: 


for interpreting the word “house.” as they deal. with parti- 
cular statutes where the word occurs. As Stroud, in his 
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Judicial Dictionary, points out, a Church consecrated accord- 
-ing to the rites of he Established Church was held not to be 
"a house” under S. 105, Metrop. Man. Act, 1885, whereas 
a Dissenting Chapel was held to be such a “ house.” Again, 
a Consecrated Church, though held not to be a “ house ” with- 
in the section just cited, was nevertheless held to be a “ house” 
qua a Building Line which a local authority hasa right to 
prescribe. I do not think we can derive much assistance 
from the definitions or interpretations given above in constru- 
ing the word. “ house ” in the section of the Court-fecs Act. 

I am of the opinion that under the Court-fees Act a temple 
which is mainly the abode of the deity cannot be said to. be 
a “ house,” the “ market value” of which is capable of being 
ascertained. A temple being extra commercium is ex hypo- 
thesi incapable of having a market value. It is well known 
that, to construct structures similar to numerous temples in. 
India, sums amounting to lakhs or tens of lakhs of rupces 
would be required, and I do not think that the Legislature 
intended that a Court-fee should be levied on what is described: 
before us as the “ market value” of the temples. | am, 
therefore inclined to hold that it is not possible to estimate 
ara money value, a temple and the idols in it and that, in any 
event, so far as the subject matter comprises the aforesaid, the 


case falls within Art. 17 (b) of Schedule II of the Court-fee3.” 


Act V of r922. 

K. S. Sankara Ayyar for T. R. Venkatarama. Sastrian, 
for the petitioner. 

The Government Pleader and K. S. Venkatarama Ayya. 
for the respondents. 

The Court expressed the following 

OPINION Tke Chief Justice.—This is a referenge to a 
Full Bench on the question of the court-fee payable on, a, suit 
by the Plaintiff claming to be a trustee of a, temple against the 
Defendant who is in possession. of the temple, also claiming to. 
be a trustee, The property in question has been valued by 
the Plaintiff for purposes of court-fee at a certain amounr, but 
the Commissioner has reported that the amount is too small 
solely on the ground that the temple buildings ought tọ: be- 
valued at their cost of construction less, presumably, somec- 
thing for depreciation. “ It is contended by the Plaintit that 
the temple buildings as such are not  assessa- 
ble at all for purposes of court-fee. The section of the 
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Court-Fees Act alleged to be applicable is section 7 (V) (e) 
which provides that, where the subject-matter is a house or 
garden, it has to be. valued “according to the market value ` 
of the house or garden.” It is first argued, and with 
considerable force, that the temple is not a house at all. I do 
not think it necessary to go into the question of what is and 
what is not “a house’? or whether any part of this temple 
could be properly included within the proper definition of the 
word " house.” I think it better to leave that. question over 
until it arises definitely for decision, for we have not in this 
case the full facts as to the exact nature of the buildings in 
question and the use to which they are or can be put. But, 
it is further argued that this temple, even if it can be consider- 
ed as a house, has no market value. “Market value” has 
been defined in England as meaning what it would fetch in the 
market under the state of things existing at the time, and that 
definition is to be found repeated with great clearness in 
Manmatha Nath Miter v. The Secretary of State for India 
in Council (3). That was a case under the Land Acquisi- 
tion Act and what was acquired was a road and compensation 
was claimed in respect of that road based on the value of the 
land on which the road stood when it ceased to be a road, for 
agricultural or building purposes or the like ; and their Lord- 
ships of the Privy Council made it quite clear that, apart from 
the fact that the Land Acquisition Act itself in terms prohibit- 
ed such considerations, the principle of compensation based en 
the “ market value,” which is the wording in that Act as well 
as in the Court-Fees Act, is that things have to be taken as 
they stand at the time. 


Now, this temple is an ancient temple and its history 
dates at least thousand years back, and there seems to be no 
doubt, that the temple is devoted absolutely and in perpetuity 
to religious purposes.. On those facts one has to enquire 
whether there is a market for such a thing. In my judgment, 
such enquiry results in the conclusion there is no market and 
that it can have no market value at all. The principle applied 
by the Commissioner, when he has taken as the market value, 
what may be called the hypothetical construction value, is, in 
my judgment, entirely wrong. He has got to find the market 
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value of the thing as a temple at the time. It is not suggest- aa 
ed before us, on behalf of the respondent or on behalf of the Naidu 
Crown, who attended as amicus curiae, that in fact there is any Ram aubra- 
market for such things. I think also that it would be conclu- mania Aiyar. 
sive against such a contention, that the property is inalienable sir Water 
and was devoted in perpetuity to religious purposes. Schwabe, J. 
On these grounds, I come to the conclusion, that there is 
no market value at all for this temple as such. hat being 
so, it does not come under that section of the Act, and has to 
be dealt with as a matter “ not otherwise provided for ”__un- 
der schedule II (17),-except that, apparently, there is in this 
case some market value for some part of the property claimed, 
and - in respect of that the plaintiff has put on a valuation. 
There is no appeal in respect of that valuation by him, and 
therefore that valuation stands and must be taken as correct. 
Taking this view of the case it is unnecessary to consider 
the question specially referred to us by the Referrin Bench, 
namely, whether, on a claim by a trustee for possession of 
trust properties for the purposes of proper administration of 
that trust, he will have to pay court-fee on the value of the 
trust property, or whether in that case he is only bound ta pay 
the nominal amount of Rs. 10 or Rs. 15. This question kad 
been referred ona former occasion to a Full Bench of this 
Court, but it was not decided then, and, owing to the facts of 
this case, it shares the same fate now. 


The answer to the question referred to the Court is, the 
court-fee legally payable are the fees already paid. 
- Oldfield, J._I entirely agree. 
Ramesam, J._I agree. 
A. V. V. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT :-_MnkR. JUSTICE AYLING AND MR. JUSTICE 
ODGERS. 


Thachroth Hydross and others ... Prisoners * 


Criminal Trial —Local inspection by Magistrate—Result of—Use of, to test Be cies 
truth of evidence—Propriety —Conditions—Prosecution witnesses--Re-examination y pe: 
of, with reference to result of local inspection, under S. 540, Cr. P. C. —:xamina- 
tion of accused with reference to such evidence—Necessity—Fatilure when vitiates 
trial —Cr. P. C., S. 342-——Effect—Deputy Superintendent of Poltce—Statement of 








R. T. No. 175 of 1922 6th March, 1923. 
(Cr. Appeals Nos, 1848 and 1849 of 1922). 5 . . 
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commission of crime io —Record of—Admissibiltty in evidence —Statement not 
vecorded as required by S. 154, Cr. P. C-—Effect—Evgence Act, S. 157--Autho- 
rity legally competent to investigate crime—Dcputy Superintendent of Uoltce if an. 


When the accused was examined under S. 342, Cr. P, C. he asked that 
a plan should be prepared of the scene of the offence.” This was not done, 
but the Magistrate personally visited the scene of offence with the prosecution 
witnesses and the Vakil for the accused, and observed -for himself.the relative 
positions of the huts and the plans from which witnesses claimed to have 
seen the acts deposed to by them. After this, acting under the poweis veged 
in him by S. 540, Cr. P. C., the Magistrate recalled some of the prosecution 
witnesses, and examined them in such a way as to put on record the most 
important points which he had observed at his personal inspection. ‘The wit- 
nesses were then cross-examined by the detence. 

Held that it was open to, the Magistrate to use the evidence of his own 
eyes to test the truth of what the witnesses had deposed to, that the Magistrate 
made no improper use òf his local inspection, and that, as he had really em- 
bodied the results of his inspection in thé examination of the prosecution wit 
nesses on recall, and the accused had a full opportunity of cross-examining thera 
with reference to the facts then elicited, he did not use his local indpection 
illegally or in such a way as to prejudice the accused. 


Held further, that, under S. 342, Cr. P. C, it was not legally incumbent 
on the Magistrate to further question the ank with reference to the evidence 
elicited from the prosecution witnesses after the framing of the charges when 
they were recalled by the Magistrate under S. 540, Cr. P. C., though it might 
be highly desirable that he should so question the. accused if the. evidence 
contained a new matter of importance . 


A, Deputy Superintendent of Police,is an oficer legally competent to investi- 
gate the facts of a murder and dacoity within the meaning of S. 157 of the 
Evidence Act—Vide S. 551, Cr. P. C— and a statement made to him and consti 
tuting the first information given to the Police of the commission of the crime 
is not admissible in evidence, because it was not recorded as required by 
S. 154, Cr. P. C. 


Trial referred by the Court of the Special Judge, Mala- 
bar, Calicut for confirmation of the sentences of death passed 
upon the said prisoners in S. J. Case No. 110 of 1922. 


Criminal Appeals Nos. 1848 and 1849 of 1922. 

Appeal by the 1st prisoner and by the 2nd and 3rd pri- 
soners respectively against the said sentence.. 

V. L. Ethiraj for R. N. Aiyangar and P. Govinda Menon 
for appellants. 

The Public Prosecutor for the Crown. 

The Court delivered the following 


JUDGMENTS + Ayling, J...The three accused in this 
case have been convicted of dacoity in the house of one krish- 
nan Nair of Olavattoor and murdering him by beating him to 
death. The offence was committed on the night of 24_..10__ 
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1921 in the course of the Mopla ; rebellion. The 
prosecution evidence tends to show that about night-fall a band 
of some 25 armed rebels attacked a small hamlet consisting of 
about 5 houses of which Krishnan Nair’s was one. Al 
were looted, the inmates of these houses escaped but Krishnan 
Nair was caught and beaten twice, the second time 
with fatal results, and his body thrown into a well. [he well 


is*said to have subsequently been filled up and the body has 
not been found ; but, in the light of the evidence in this case, 
we see no reason whatever to doubt that Krishnan Nair was 
killed that night in the course of the dacoity. We have the 
evidence of four of the inhabitants of the hamlet who depose 
to this occurrence and to have seen the three appellants, who 
were well-known to them, beat Krishnan Nair and throw his 
body in the morning into the well. 


Before discussing the merits of the case, I shall deal with 
two preliminary objections taken to the procedure of the spe- 
cial Judge. It appears that when the Ist accused was cxa- 
mined under S. 342, Criminal Procedure Code, he asked that 
a plan should be prepared of the scene of the offence. ‘This 
was not done, but the Special Judge personally visited the 
scene of offence, 18 miles from his headquarters, with the pro- 
sccution witnesses, and observed for himself the relative posi- 
tions of the huts and the places from which the witnesses 
claim to have seen the acts deposed to by them. After this. 
acting under the powers vested in him by S. 540, Cr. P. Code, 
he recalled these prosecution witnesses, or rather three of 
them, and examined them in such a way as to put on record 
the most important points which he had observed at his per- 
sonal inspection. The witnesses were then cross-exantned 
by the defence. It is argued that the Special Judge’s proce- 
dure has been illegal in two particulars and that on that ground 
the conviction should be set aside. It is contended, first, that 
he was not entitled to use the results of his personal inspection 
to test the truth of the prosecution witnesses’ story, and next, 
it is contended that it was his duty to again question the ac- 
cused under S. 342 Cr. P. Code with reference to the evidence 
which the prosecution witnesses gave, when recalled as stated 
above. As regards the first point we have been referred to 
several rulings by the learned Counsel for the 1st accused, the 
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most important of which is Queen Empress v. Manickam (1). 
In that case, as I understand it, two learned Judges of this 
Court laid it down that the accused are entitled to have noth- 
ing stated against them inthe judgment which was not 
stated on oath in their presence and which they have had no 
opportunity of testing by cross examination and of rebutting. 
At the same time they say that a Magistrate may make a local 
inspection for the purpose of enabling him to understand bët- 
ter the evidence which is laid before him ; but for no other 
purpose. The distinction seems to be between enabling a 
Magistrate to understand such matters as the description of 
the locality which may be confusing or obscure, and enabling 
him to test the truth of the witnesses’ statement of a physical 
fact by the Magistrates’ own ocular observation. [I think 
this distinction 15 also brought out in a Calcutta case._Babbon 
Sheik v. Emperor (2) but two of the learned Judges who 
dealt with that case, Woodroffe and Chaterjee, JJ., seem to 
have held that it was open to the Court to use its loca! ins- 
pection also to test the sworn testimony on record by the light 
of its own observation. This is also the effect of the judgment 
of Sir John Edge, C. J., in In the matter of the petition of 
Lalji (3), a very high authority. The learned Public Prosecutor 
has referred us to a case reported in 2 Weir’s Criminal Rulings 
728 in which Sir Arnold White, C. J. of this Court declined to 
follow the 1g Madras ruling on the ground that it was no 
longer applicable after the amendment of the Code effected in 
1898. Speaking for myself, I should be inclined to agrec 
with the judgment above quoted and to hold that it is open to 
a Magistrate to use the evidence of his own eyes to test the 
truth of what the witnesses have deposed to and_that in the 
present case the Special Judge has made no improper use of | 
his local inspection. 

But it is objected that he has failed to observe two pre- 
cautions which two of the learned Judges in Babbon Sheik v. 
Emperor (2) have held to be necessary. One is 
that the result of the inspection must at once be put on record 
and laid open to the scrutiny of the parties. | Chatterjee, J. 
says ‘ To spring such opinions or inferences upon the accused 
at the time of pronouncing judgment is an error of procedure 
that may have materially prejudiced the accused, and they 
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are quite justified in complaining that they have not had a pro- 
per trial.” It was further stated by the judgment in Queen Em- 
press v. Mantckam (1) that when any inspection is made, the 
Magistrate should invariably be accompanied by both parties or 
their representatives. It is stated that this was not done and that 
the accused were not represented at the inspection in the pre- 
sent case. Sir John Edge in the 19 Allahabad Casc, on the 
other hand is at pains to point out that it is not necessary that 
the accused or their representatives should invariably be pre- 
sent at a local inspection and he says nothing whatever about 
the necessity of making a note or record at once of what the 
Magistrate has seen. 


In the present case, as I have already stated, the Special 
Judge has really embodied the results of his inspection in the 
examination of the prosecution witnesses on recall, and the ac- 
cused have had a full opportunity of cross-examining them 
with reference to the facts then elicited. 

We felt more pressed by the argument that the accused 
persons were not afforded an opportunity of being represented 
at the local inspection and before deciding as to the eficct of 
such an omission we deemed it best to call for a special report 
from the Special Judge as to his procedure. From this it ap- 
pears that the argument is based on no foundation. Previous 
intimation of the inspection had been given to both the defence 
Vakils ; and one of them Mr. T. M. Kunhuni Nedungadi was 
actually present on behalf of all three appellants. On the 
whole I do not think that the Special Judge in this case has 
used his local inspection illegally or in such a way as to preju- 
dice the accused. 


As regards the point based on section 342 it has been 
held in a recent case, R. T. No. 160 of 1922, in which I was 
one of the Judges__that S. 342 does not make it legally incum- 
bent on the Magistrate to further question the accused with 
reference to the evidence elicited from the prosecution witness- 
es after the framing of the charges when they are re-called by 
the Magistrate under S. 540 Cr. P. Code. It may be highly 
desirable that he should so question the accused if the evi- 
dence contains a new matter of importance, but after care- 
fully scrutinizing the evidence in this case elicited on recall 
I do not think it can be classed in that category. The learned 
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Counsel for the appellant has referred us to three passages 
in the recall evidence of the most important witness P. W. 1. 
One is “As there were thicker jungle on Krishnan Nair’s side 
of the paddy field, I went there. The jungles on Krishnan 
Nair’s side of the paddy field are thicker than those on my 
side.” The second is ‘ The place where P. W. 5 hid was 
only 10— 15 feet from where I was, but I never saw him at 
the time.” The third is “ I say that the well of the dece&s- 
ed’s house is visible from my house. I could also see persons 
drawing water from that well from my yard.” None of 
those passages appear to me to contain such new and impor- 
tant matter that it could be said that the accused were pre- 
judiced because they were not asked what they had to say 
with respect to them, especially if it is remembered that they 
were defended in the lower Court. As regards the latter two 
points, the Special Judge in paragraphs 17 and 18 of his 
judgment has recorded that he thinks that P. Ws. 1 and 5 
must have seen each other although they say they did not, 
and he feels very doubtful whether P. W. 1 could have wit- 
nessed from his house next morning the dragging of the de- 
ceased to the well. As regards the thickness of the jungle 
all he says is “ There is thick jungle to the South and West 
of the house. At night time it would be safe enough tu hide 
where the witnesses say they did, and to watch what was 
happening.” I do not think that any of these points are 
points on which it was imperatively necessary to further ques- 
tion the accused. I would dismiss both these legal objections 
for the trial as untenable. 


Passing to the merits of the case I may observe that the 
important question is whether the statements of prosccution 
Witnesses 1, 3, 5 and 7 that they observed the three appellants 
either among the dacoits or taking part in the actual murder 
of Krishnan Nair and disposing of his body can be accepted. 
One of the witnesses P. W. 1 is said to have made a state- 
ment to the Deputy Superintendent of Police at Calicut five 
cays after the offence, in which he gave an account of what 
occurred and named six persons including the three appellants 
as among the Moplas who looted the house and murdered 
Krishnan Nair. It has been objécted that this statement, 
Ex. A, is not admissible in evidence. The Deputy Superin- 
tendent of Police is an Officer legally competent to investigate 
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the facts of the murder and dacoity within the mcaning of 
S. 157 of the Indian Evidence Act—vVide S. 551, Cr. P. © 
The requirements of S. 157 are therefore complied with, and 
I cannot accept the contention that Ex. A which records the 
statement taken down by that Officer is inadmissible because 
it was not recorded as required by S. 154, Cr. P. Code. At 
the time when it was made the rebellion was in full progress 
and it was impossible to fulfil the requirements of S. 154. 
The statement in question was undoubtedly the first informa- 
tion given to the Police of the commission of this crime and it 
is not affected by any such provision of law as is containcd 
m S. 162, Cr. P. C., which renders statements of witnesses 
tu a Police Officer in the course of an investigation inadmissi- 
ble in evidence. It is admitted that it would have been open 
to the Deputy Superintendent to give oral evidence of what 
P. W. 1 told him and even to refresh his memory by a refe- 
rence to Ex. A, and in the absence of a specific legal prohibi- 
tion I am prepared to hold that it was open to the Court to 
take in evidence his written record of what P. W. 1 actually 
said to him. The inclusion of the names of these appellants 
in a statement made so early after the crime (having regard 
to the conditions of the country) seems to be an important 
piece of corroboration of the identification of the appellants 
by witnesses in the Special Court. 

I feel however considerable doubt as to whether we can 
accept the evidence of P. Ws. 5 and 7 as to the second heating 
of Krishna Nair by the appellant which is said to have caused 
his death. The Special Judge himself seems to entertain some 
doubts as to whether the witnesses have not to some extent add- 
ed to what they saw, and it is curious that all the four witnesses 
with one accord ascribe to these three appellants before us all 
the actions leading up to or connected with the death of Krish- 
nan Nair. It is these three men and one other absent man 
named Aidruman who, are said to have beaten him when they 
first came to his house, to have dragged him out at midnight 
and beaten him again and caused his death, and lastly to have 
dragged his body to the well in the morning. It would seem 
as if none of the other 22 rebels took any part in any of this. 
I doubt very much whether the mid-night beating was watched 
by any of the neighbours and I cannot agree with the Spccial 
Judge that it is likely that P. W. 7 would have ventured to come 
down out of the jungle and penetrate into the compound of 
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Krishnan Nair to see the final act of the murder. ‘The prelt- 
minary beating clearly did not cause the man’s death, and it 
cannot be said that, because the appellant dragged the body to 
the well in the morning, it must be taken that it was they who 
beat him to death at midnight, especially in view of the number 
of the gang. Nor do I think it can be said that the murder of 
Krishnan Nair is shown to be part of the common intention of 
the dacoits so that all the members of the dacoit gang could he 
convicted of the murder. 

I think that the conviction for murder must be set aside. 
As regards the conviction for dacoity, I see no reason whatever 
for doubting that these appellants took part in the dacoity and, 
were recognised by the witnesses. The allegations of enmity 
and the alibi evidence adduced for the defence have been dealt 
with by the Special Judge. I would set aside the convictions for 
murder confirming those for dacoity, and, in place of the sen- 
tence of death, sentence each of the three appellants to trans- 
portation for life. 

Odgers, J. :—In this case two preliminary points have 
been taken on behalf of the accused, either of which, it is said, 
amounts to an illegality and would, therefore, vitiate the trial. 
The first is that the Special Judge made an inspection of the lo- 
cality where the crime is said to have been committed and fur- 
ther, that he tested the statements of certain of the prosecution 
witnesses by his personal observation of the spot. The second 
point is that he failed to examine the accused under 9. 342, Cr. 
P. Code. 

To deal with the first point: The trial of the case be- 
gan on the oth of September 1922. The inspection by the 
Special Judge is said, to have taken place during the trial. S. 
556, Cr. P. Code, Explanation lays down that “ A Judge or 
Magistrate shall not be deemed to be a party, or personally in- 
terested, within the meaning of the section ” “ by reason only 
that he has viewed the place in which an offence is said to have 
been committed . . .  . and made an enquiry in con- 
nection with the case.” There are certain authorities which 
have been cited to us in support of the contention taken for the 
accused. The most important from out point of view is that 
contained in Queen Empress v. Manikam (1), where it was 
held that a Magistrate's view of the Focus in quo was what in- 
fluenced him in finding that the complaint of actual damage be- 
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ing caused was true and that the defence that no damage was 
caused was false. “The learned Judges there say, ‘* We are 
satisfied that such inspection should only be made for the pur- 
pose of enabling the Magistrate to understand the better the 
evidence which is laid before him, and it must be strictly confin- 
ed to that.” To this we would add that where any inspection 
is made with the object stated, the Magistrate should invariably 
bè accompanied by both parties or their representatives. °” ‘This 
view finds support in Sudharma Upadya v. Queen Empress (4), 
where the investigations of the Police preliminary to a trial had 
been directed to a considerable degree by a Magistrate. That 
was held to disqualify the Magistrate from trying the case. 
Babbon Sheik v. Emperor (3), where the two learned Judges 
who originally heard the petition differed, Stephen, J., was of 
opinion that a Magistrate may visit the scene of an alleged 
offence in order to test the evidence he has heard on a question 
of fact. Woodroffe, J., on the other hand, held that, as it 
was a matter of speculation how far the Magistrate was influen- 
ced by what he saw as distinguished from what was deposed to, 
the trial was vitiated. The third Judge Chatterjee, J., agreed 
with Woodroffe, J., on the ground that the Magistrate had 
aone more than merely view the place for the purpose of fol- 
lowing or understanding the evidence and testing it. The 
Magistrate had imported into his judgment matters of opinion 
and that was an error of procedure that might have pre} idi ‘ally 
affected the accused. In Atiar Rai v. Emperor (5) where the 
question was somewhat different, namely, the effect of the fai- 
lure of the Judge to place on record the results of a local inves- 
tigation, the learned Judges held that a Magistrate may view 
the place of occurrence in order to follow or understand the 
evidence. On the contrary, there is the opinion of an 
Ex-Chief Justice, of this Court Sir Arnold White in 2 Weir’s 
Criminal Rulings 728 where he was of opinion that the amend- 
ment to the Explanation of S. 556 Criminal Procedure Code 
was apparently made to meet the decision in 19 Mad. 263 and 
that the judgment of a Magistrate is not vitiated by the fact 
that he inspected the locus in quo and stated in his judgment 
what he saw, there. 

Sitting asa single Judge, Sir John Edge, - C. J., 
in in the matter of the petition of Lalji, (3) said 'TJt is 


+ (7895) I. L. R. 23 C. 328. 5. (1912) 1. L. R. 39 C., 476. 
2, (1910) LL R 37 O 340. 3. I L. R. 19 All. 302. 
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highly convenient that a Magistrate should go and see the loca- 
lity for himself if the evidence is conflicting or if the guilt or 
innocence of the party depends upon local peculiarities of situa- 
tion which cannot be understood except by the Magistrate sce- 
ing the place himself.” The Judgment is illustrated with spe- 
cial reference to a dacoity, which is also the subject of the pre- 
sent case before us. There seem to me strong grounds for 
the opinion that the amendment of the Explanation to 9. 55% 
Criminal Procedure Code was devised mainly to overcome the 
rulings referred to above in Queen Empress v. Matikam ()), 
Sudhama Upadhya v. Queen Empress (2) and that, if this is 
so, the authority of Queen Empress v. Mantkkan (1) 
must be taken to have been shaken. Holding then, as | do, 
that the learned Judge did not disqualify himself from trying 
the case by reason of his having held an inspection of the spot, 
the question arises whether any material prejudice has arisen 
sufficient to say that a failure of justice has occured again. We 
have called for a report from the Special Judge as to whether 
or not the Vakils for the defence were present at his local en- 
guiry. The answer is in the affirmative and the Special Judge 
also reports that he gave previous notice to the vakils for the 
defence of his intention to inspect the locus in quo. The learn- 
ed Judge did not “spring any opinion of his own” nor any 
tacts observed by him in his local investigation upon the accused 
who as stated were defended, for the first time in his judgment, 
for he recalled as Court witnesses the prosecution witnesses who 
had previously described the hiding places they took up and 
trom which they alleged they witnessed the stages of the crime. 
These witnesses on re-call by the Court were further cross- 
cxamined by the defence so that any opinion that the Judge had 
formed from the local inspection came through the prosccution 
witnesses as Court witnesses. From these considerations I am 
unable to say either that the Judge acted illegally or that any 
material irregularity resulted to the prejudice of the accused. 
The second point under S. 342, Criminal Procedure Code 
can be very shortly dealt with. In my opinion, this case does not 
fall within the Full Bench Judgment recently delivered py this 
Court in Cr. Rev. Cas. No. 384 of 1922", There the learncd 
Chief Justice says “in my judgment the words ‘after the prosecu- 
tion witnesses have been examined’ (citing the words of S. 342) 


1. LLR xg M. 263. + I. L R. 23 Cal. 328 
*Vartsat Rowther in re 44 M, L, J. 567. (F, B.) 
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mean ‘after the prosecution has finished calling eviden e 

If fresh evidence is called by the prosecution after the charge 
has been framed, then on the termination of that evidence 
the accused must be examined under the section.” The short 
answer to the objection really is that the prosecution here called 
no fresh evidence, the prosecution witnesses as stated above 
having been recalled by the Court and re-cross examined by the 
defence. On the question of prejudice to the accused, it is 
pointed that there are three important points on which the 
Court should have questioned the accused. They 
are all contained in the re-examination of P. W. 1 by the Court. 
They are as follows :— (1) As there were thicker jungle on 
Krishnan Nair’s side of the paddy field I went there. (2) When 
the Court inspected the place, P. W. 5 showed the Court where 
he hid. That place was only 10 to 15 feet from where I was 
but I never saw him at the time. (3) I say that the well of 
the deceased’s house is visible from my house. As before 
stated, the witnesses were re-cross-examined by the Vakil for 
the defence and it cannot, in my opinion, be said that the inte- 
rests of the accused in any way suffered by the accused not being 
re-examined under S. 342, Cr. P. Code. This disposes of 
the preliminary objections. 

With regard to the merits, I do not propose to say more 
than that I have had the advantage of reading the Judgment 
of my learned brother and I agree with him as to the view he 
takes of Ex. A and of the rest of the evidence adduced in this 
case. On the whole, I think it would be unsafe to act on the 
testimony of the prosecution witnesses as to the identification 
of the actual murderers of the deceased. I agree with the con- 
viction and sentence proposed. 

Pa ie Ve Conviction confirmed and 

ne ee Sentetce reduced. 
PRIVY COUNCIL. 

PRESENT :_-Lorp’ BUCKMASTER, Lorp DUNEDIN, LORD 
CARSON, SIR JOHN EDGE AND SALVESEN. 

(On Appeal from the Court of the Judicial Commissioner 
of Oudh.) 
Balgobind A A ppellant*. 


V. o 
Badri Prasad and another Er Respondents, 


Hindu Law —Inheritance —Daughters and their issue —Custom excluding— 
Palidtty —Evidence —Wajib-ul-arz —Statement of Custom in—Value of 
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Settlement Officers —Duty of recording statements of custom in wajib-ul-are~— 
Nature of— Mode of discharging duty. ° 

In the case of a Hindu family governed by the Mithakshara Law, held that 
a custom which excluded daughters and their issue from inheritance would be a 
lawful variation of that law. 

Settlement officers in 1ecording customs in wajib-ul-arzes have to perform 
duties which the Government orders them to perform. One of these duties was to 
record customs as the settlement officer found them, and not as he might think 
they ought to be. When it is not shown by reliable evidence that the Settlement 
Officer neglected to perform his duty or was. misled in recording a custom, and 
it does not appear that the statement of the custom is ambiguous, the record in 
@ wajib-ul-arz of a custom is most valuable evidence of the custom, inuch more 
reliable evidence than subsequent oral evidence given after a dispute as to the 
custom has arisen. A custom is not established by an ambiguous statement of it 
in a wajib-ul-arz. Where the wajib-ul-arz applicable to a village in Cudh 
stated : “The 1ule of inheritance and division in this village is that on the 
death of co-sharer his sons become owners of his share in equal shares, and the 
daughter does not get any share by inheritance,” held that the only construction 
to which the statement as to the custom was open was that on the Jeath of an 
owner of the village no daughter of his was under any circumstances entitled to 
a share in the property by right of inheritance, whether he had left sons or not, 
and that the issue of a daughter also had no right to inherit. ' 

Quaere how the custom would operate in cases in which an owner died leav- 
ing no relation but a daughter who could inherit, 


Appeal (No. 19 of 1922) from the Court of the Judicial 
Commissioner of Oudh, reversing a Decree of the Subordinate 
Judge of Gonda. 

The appellant brought the suit for recovery 
of the village Aunian Durga in the district of Gonda. The 
only question in the suit was whether by custom, daughters and 
their issue are excluded from inheritance. The trial Judge re- 
lied upon the statements in the wajib-ul-arz of the village and 
held that the custom was proved. On appeal, the Judicial 
Commissioner was of opinion that the record in the wajib-ul-arz 
was ambiguous and reversed the decree of the Subordinate 
Judge. Hence the appeal. 


The facts are fully set out in their Lordships’ Judgment. 
1923, April, 19, 20. De Gruyther K. C. and Dube for the ap- 
pellant contended that the statements in the wajib-ul-arz proved 
the custom of excluding daughters and their issue from inheri- 
tance. The record was prepared by responsible officers of rhe 
Government whose duty it was to record it on proper inquiry. 
There was no ambiguity in the statements recorded in the wajib- 


ul-arz. The Judicial Commissioner js wrong in this and his 
decree cannot stand, 
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Kenworthy Brown and Hyam for the respondent argued 
contra. i l 

1923, May, 10. The Judgment of their Lordships was 
delivered by 

SIR JOHN Epor.— This is an appeal from a decree of the 
Court of the Judicial Commissioner of Oudh, which reversed 
a decrece of the Subordinate Judge of Gonda, and dismissed the 
Sult. The suit was a suit for the possession of the village 
Aunian Durga in the District of Gonda, and for mesne profits, 
and it depended on whether there was or was not a family cus- 
tom in the village by which daughters and their issue were ex- 
cluded from inheritance. The Subordinate Judge found that 
there was such a custom and decreed the suit. The Court of 
the Judicial Commissioner on appeal found that the custom 
was not proved, and accordingly dismissed the suit. 

In order to understand how this question as to a custom 
excluding daughters and their issue from inheritance has arisen 
in this suit, it is necessary to refer briefly to the family to which 
the plaintiff, Balgobind Pande, had belonged. Balgobind 
Pande and his three elder brothers, Sital Prasad Pande, Radha 
Pande, and Raghubar Pande, had, with their father, Narain 
Dat Pande, constituted a joint Hindu family which was govern- 
td by the law of the Mitakshara subject to any lawful variation 
of that law by custom. A lawful variation of that law would be 
a custom which excluded daughters and their issue from inheri- 
tance. Such a custom is not uncommon in Oudh and in other 
parts of India. . 

The elder brother of Narain Dat Pande was Harnarain 
Pande, who was a sanad holder, and was possessed of consi- 
derable immovable property in Oudh. Harnarain Pande gave 
some of his villages to Narain Dat Pande absolutely. Narain 
Dat Pande also acquired other villages, one of which was the 
village Binduli. Their Lordships do not know when Narain 
Dat Pande died. At thé settlement in Oudh after the Mutiny, 
the villages which Narain Dat Pande had self-acquired and 
those which he had acquired by gift from his elder brother were 
by courtesy described as taluga Binduli, and the property was in 
the settlement papers referred to as a taluqa. [Itis not neces- 
sary to consider whether that property was or was not correct- 
ly described as a taluqa. - 

Sital Prasad Pande was at the time of the Settlement the 
manager on behalf of the then joint family, and he was also the 
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Lambardar of some, if not of all, the villages included in the 
taluqa. 

The Settlement Officer prepared a wajib-ul-arz tur cach 
of the villages. The fourth paragraph of the wajib-ul-arz of 
Binduli as translated by the official translator is as follows -— 


Pura. 4.—Rights of transfer and inheritance. 


“Bach of the two co-sharers has the right to transfer his share ; but so long 
as one of them is willing to purchase, the other shill not sell to a stranger. The 
rule of inheritance and division (thereof) in this village is that on the death of 
a co-sharer his sons become owners of his share in equal shares and the daughter 
does not get any share by inheritance. If a co-sharer has several wives, of 
whom one has one son and the other several, then on the death of the co-sharer 
his share will be divided equally among his sons. There is no custom of Stri- 
thag (division according to number of wives). When one wife has sons and 
another has daughters only, then such other will not get a share. ‘The jssue 
of the (former) wife will possess the share and maintain (in food and clothing) 
the daughters and bear the expenses of their marriage. If there is no male 
issue born of the wives, they will remain in possession in equal shares . The 
widows have no powcr to adopt, on (their) death the nearest relation of the 
husband succeeds to the share. An unmarried wife and her children are given 


maintenance : they do not get (inherit) a share.” 

The vernacular words of the sentence which the official 
translator has translated as “The rule of inheritance and 
division (thereof) in this village is that on the death of a co- 
sharer his sons become owners of his share in equal shares, 
and the daughter does not get any share by inheritance, ” given, 
presumably correctly, by the learned Judicial Commissioners in 
their judgment, do not include between the words “ equal 
shares ” and the words “ the daughter” any word which could 
be translated as “and”. Their Lordships do not consider it 
necessary to refer this case back to the Court of Judicial Com- 
missioner for a report as to whether a word representing “and” 
is or is notin the original wajib-ul-arz between the words 
“ equal shares” and the words “the daughter,” as in either 
event the sentence, in their Lordships’ opinion, would have the 
same meaning ; that is, that a daughter and her issue are ex- 
cluded fromaright of inheritance. Paragraph 4 of the 
wajib-ul-arz of Binduli is not repeated in the wajib-ul-arz of 
Aunian Durga as the villages of the Settlement were treated as 
villages of the taluqa Binduli, having a common custom as to 
rights of inheritance, but reference as to the customs of Aunian 
Durga is made to paragraph 4 of the wajib-ul-arz of Binduli. 
Sital Prasad Pande signed the wajib-ul-arz of the village of 
Binduli, and verified before the Settlement Officer the wajib- 
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ul-arz of Aunian Durga, and no exception was taken by any one 
to the record of the custom. ; Salgobind 
After the Settlement the brothers separated and the vil- a 

lage Aunian Durga’ fell to the share of the second brother, eee 
Kadha Pande. Radha Pande married Musammat Janka, but — 
whether the marriage took place before the Settlement or after- ie e 
wards their Lordships do not know. Radha Pande had by 

his wife a daughter, Musammat Thakur Dei, but no sun. 
Musammat Thakur Dei married and had a son, Badri Prasad, 

who is defendant. 1. Radha Pande died in 1901, and on his 

death Musammat Janka came into the possession of Auntan 

Durga for the interest of a Hindu widow. On the 4th April, 
_1902, Musammat Janka granted a perpetual lease of ko bighas 

of Aunian Durga to Tibhawan Tewari and Baleshar Tewari, 

the defendants 4 and 5, and on the rst May, 1902, mortgaged 

with possession an undivided moiety of the village to the pre- 

decessors in title of defendant 3. On the 31st October, 1916, 
Musammat Janka made a gift of a 6 anna share in Aunian Dur- 

ga to Gajadhar Prasad, defendant 2. On the 3rd November, 

1916, Mussammat Janka and her daughter Musammat Tha- 

kur Dei gave all such rights and interest as they possessed in 
remaining 10 annas share of Aunian Durga to Badri Prasad, 
defendant 1. On the 4th March, 1917, Musammat Janka 

died. On her death the plaintiff Balgobind Pande was the 

next reversioner to her husband, Radha Pande ; Sital Prasad 

Pande and Raghubdr Pande being then dead. On the 24th 

August, 1917, Balgobind Pande gave an 8 annas share in Aunt 

an Durga to Kesho Dat Ram Pande, and Tikam Dat Ram 

Pande who were grandson’s of Sethu Prasad, being the sons of 

his son, Mahadeo Prasad, who was then dead. On the 7th Sep- 

tember 1917, Balgobind Pande, Kesho Dat Ram Pande and Ti- 

kam Dat Ram Pande brought this suit. Balgobind Pande is now 

dead, and is represented in this appeal by his sons, Suraj Dat 

and Jagdish Dat, a minor, through his guardian. 

It is not proved or contended that any of the alienations 

already mentioned by Musammat Janka were made for neces- 

sity, and;the only question which it is necessary for their Lord- 

ships to consider is whether by custom daughters and their is- e” 

sue are excluded from inheritance in Aunian Durga. As has 

been already stated, the learned Subordinate Judge who tried 

the suit found that that custom was proved. The learned 

Judicial Commissioners who heard the appeal apparently did 
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not doubt that the entry of the custom in the wajib-ul-aiz of the 
village Bindulit was evidence of the custom which governed the 
right to inherit in the village Aunian Durga, but they were of 
opinion that paragraph 4 of the wajib-ul-arz of Binduli was 
ambiguous and that owing to that ambiguity the custom was 
not proved. [It is quite true that a custom is not established by 
an ambiguous statement of it in a wajib-ul-arz. 

In their Lordships’ opinion there is no ambiguity in thé 
statement as to the custom. The only construction to which it 
is open is in their Lordships’ opinion that on the death of an 
owner of the village no daughter of his is under any circum- 
stances entitled to a share in the property by right of inheri- 
tance, whether he had left sons or not. How such a custom 
would operate in cases in which an owner died leaving no rela- 
tion but a daughter who could inherit it is not necessary now to 
consider. Ifa daughter had no right to inherit her issue could 
not inherit. The provision that on the death of a co-sharer his 
sons became owners of his share in equal shares was probably 
inserted’ to exclude any claim under a custom of primogeniture 
which is not an uncommon custom in Oudh. 

Settlement Officers in recording customs in wajib-ul-arzes 
have to perform duties which the Government orders them to 
perform. 

One of these duties was to record customs as the Settle- 
ment Officer found them, and not as he might think they ought 
tobe. When it is not shown by reliable evidence that the Set- 
tlement Officer neglected to perform his duty or was misled in 
recording a custom, and it does not appear that the statement of 
the custom is ambiguous, the record in a wajib-ul-arz of a cus- 
tom is most valuable evidence of the custom, much morc reliable 
evidence than subsequent oral evidence given after a dispute as 
to the custom has arisen. 


There was no evidence to prove or,even to suggest that 
the Settlement Officer in stating the custom as he did in the 
wajib-ul-arz had in any way neglected his duty in ascertaining 
what the custom was, or was misled as to the custom: nor was 
there any evidence given in this suit in denial of or at variance 
with the custom. 

Their Lordships find that the custom excluding daughters 
and their issue from inheritance was proved, and they will 
accordingly humbly advise His Majesty that this appeal should 
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be allowed with costs, that the decree of the Court of the Judi- 
cial Commissioner should be set aside with costs, and that the 
decree of the Subordinate Judge should be restored and 
affirmed. 

Solicitor for appellant : E. Dalga@o. 

Solicitor for respondents : Barrow Rogers and Nevill, 

K. V. L. N. Appeal allowed. 


PRIVY COUNCIL, 


PRESENT :— LORD DUNEDIN, LORD ATKINSON AND 


LORD WRENBURY. 
(On appeal from the Bombay High Court.) 


The Tata Iron and Steel Company, Limited ... A ppeilants* 
v. ; 
The Chief Revenue Authority of Bombay ... Respondent. 


Income-tax— Indian Income Tax Aci (1918), S. 51 —Reference by case 
stated —Decision of High Court —Competency of Appeal to Privy Council- 
“ Final” or “interlocutory” —Letters Paten, Cl. 39, 40 —-General tight of ap- 
peal, 

A decision of the High Court on a reference by case stated under S. 51 of 
the Indian Income Tax Act (1918), is merely advisory and not final within the 
meaning of clause 39 of the Letters Patent (Bombay) to admit of an appeal to 
His Majesty in Council. 

Under the Indian Statutes, there is no general right of appeal to the Privy 
Council from any class of Courts in India corresponding to the general right of 
appeal to the House of Lords under S. 3 of the English Appellate Jurisdiction Act 
of 1876. 

In interlocutory matters there is no appeal as of right and the zranting of 
permission under Cl. yo of the Letters Patent is entirely  disccetionary, 
Goldring v. La Bangue d’Hochelaga, 5 A. C. 371 : The Standard Discount Com. 
pany v. Otard de la Grange 3 C. P. D. 67 ; referred to. 

What is a “final” judgment considered. Ex parte Moore, 14 Q. B. D. 
627 : Onslow v, The Commissioners of Inland Revenue, 25 Q. B. D. 465: 
Ex parte Chinery, 12 Q. B. D. 342 : referred to. 

In re Knight and the Tabernacle Permanent Building Society, (1892), 2 Q. 
B, 613 : Ex parte County Council of Kent (1891) Q. B. 725 referred to, 

Special leave to appeal, by virtue of the Royal Prerogative was refused. 
Attorney-General v. De Keysers Hotel (1920) A, C, 502 : referred to. 

Appeal dismissed as incompetent. 


Appeal (No. 87 of 1922) from a Judgment of the High 


Court on a question referred to it under S. 51 of the Indian In- 
conme tax Act, 1918. e 


The appellant company claimed a certain 
deduction from the assessment for 1919-1920, as expendi- 


P. C. 
Balgobind 
Y. 
Badri 
F rasad., 


P. C. 
Tata 
iron and 
Steel 
Company 


Y, 

The Chief 
Revenue 
Authority 
of Bombay. 


P,G 
Tata 
Iron and 
Steel 
Company 


Ve 
The Chief 
Revenue 
Authority 


of Bombay, 


296 THE MADRAS LAW JOURNAL REPORTS, [VOL, XLV, 


ture incurred for the purpose of making profits in the 
business. The Collector and the Chief Revenue Authority on 
appeal were of opinion that the amount was in reality capital 
expenditure and disallowed the deduction claimed. A refer- 
ence by case stated was made to the High Court. The High 
Court held that the amount spent was in the nature of capital 
expenditure and not an allowable deduction. The present ap- 
peal is preferred against that judgment. 

1923. Feb. 8,9. Dunne K.C. and Hills for the respon- 
dent raised a preliminary objection that the appeal was incom- 
petent. The Judgment complained of is on a reference and is 
in the nature of advice or opinion. Itis not a final judgment 
or order to admit of an appeal under Cl. 39 of the Letters Pa- 
tent, nor is it an interlocutory matter for the purposes of Cl. 49. 
In the latter case, granting of leave to appeal is discretionary. 
In the present case, leave was not sought nor granted under that 
clause. The general right of appeal to the House of Lords 
as under S. 3 of the English Appellate Jurisdiction Act of 1876 
is not given under any statute in India. There is no right of 
appeal apart from any legislative enactment. Rangoon Bola- 
toung Co. v. Collector of Rangoon (L. R. 39 I. A. 197). 

The maning of the expression “final” as un- 
derstood in the English litigation is laid down in the cases, Ex 
parte Moore (1) Onslow v. The Commissioners of Inland Re- 
venue (2). Reference was made to Exparte Kent Coutiy Coun- 
cil (3) Holland Steamship Co. v. Bristol Steam Navigation 
Co. (4). In re Knight and Tabernacle Permanent Building 
Society (5). 


The Hon. Sir Wiliam Finlay K. C. Bremner and Rai- 
kes for the appellants: The judgment of the High Court 
purports to be a decision and not a mere opinion or advice. 
Clause 39 of the Bombay Letters Patent confers a general 
right of appeal to His Majesty in Council. The amount 
claimed was spent in the previous year solely for the purposes 
of earning profits. It cannot be treated as capital expenditure. 
it ought to have been deducted from the assessment. 

Even if the appeal is not competent under Cl. 39 of the 
Latters Patent there is a right of appeal to His Majesty in 


1. (1889) 13 Q., B. D. 627. a. (1890) 25 Q. B. D. 465. 
3. (1891) I Q. B. 725. 4. (1907) 95 L. T. 769, 


5 (1921) H A, C. 529, 
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Council, by virtue of the Royal Prerogative Special leave may 
be granted and the Prerogative may be exercised. AHorney- 
General v. De Keysers Hotel (6). 

Dunne K.G. replied. 

1923. March, 12. The Judgment of their Lordships 
was delivered by 

Lord Atkinson. — This is an appeal from a judgment of 
thè High Court of Bombay on a question referred to it under 
S. sx of the Indian Income Tax Act, 1918. The facts out of 
which the appeal has arisen are shortly as follows :—For the 
oficial year 1919--1920 the appellant Company was, by the 
Collector of Income Tax, assessed on a sum of Rs. 61,84,848, 
alleged to be income earned in the previous year, 1918-1919. 
The Company claimed to deduct from this assessment a sum of 
2$ lacs of rupees, paid by it to certain underwriters on an issue 
of 700,000 preference shares of the Company of Rs. 100 each. 
as expenditure incurred by the Company for the purpose of 
making profits in its business. By S. 9, sub-section 1, of this 
Act it was provided that the tax (i. e., the income tax) shall be 
payable by an assessee under the head of “income derived from 
business’ in respect of the profits of any business carried 
on by the taxpayer, and by sub-section 2, ix, it is further pro- 
vided “ that an allowance is to be made in respect of any expen- 
diture (not being in the nature of capital expenditure) incurred 
solely for the purpose of earning such profits. ” 

The appellant Company claimed to deduct from the in- 
come on which they had been assessed, this sum of 28 lacs of ru- 
pees, paid to the underwriters to help to float the issue of these 
preference shares. The Collector of Income ‘Tax and the 
Chief Revenue Authority were of opinion that the payment of 
the 28 lacs was in reality capital expenditure, inasmuch as it 
was expended to procure capital, and was not an allowable de- 
duction from the profits of the business under the provisions of 
this Income Tax Act. + 

A reference by case stated was accordingly made by these 
officials to the High Court under S. 51 of this Income Tax Act 
of 1918 of the question whether the expenditure of these 28 
lacs could be allowed under S. 9, sub-section 2, ix, of this statute, 
as not being in the nature of capital expenditure, nor as having 
been incurred “ solely for the purpose of earning such profits ” 
within the meaning of this sub-section. The High Court dc- 
6 (1920) A. C, g8 —<‘—sSSSS 
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livered judgment on the 28th February, 1921, holding that the 
words " any expenditure (not being capital expenditure) which 
had been incurred solely for the purpose of earning profits ” 
meant profits generally and not merely profits earned in the 
year of assessment, but that the expenditure in this case of the 
28 lacs was in the nature of capital expenditure, and therefore 
not an allowable deduction. From this judgment the appellant 
Company have by leave of the High Court of Bombay appeafed 
to His Majesty in Council. On the appeal being called on for 
hearing, a preliminary objection was raised by the respondent 
jo the effect that the appeal was not competent, inasmuch as no 
such appeal, it was contended, lay from the decision of the 
High Court on a reference by case stated under S. 51 of the 
statute, that such a decision is only advisory, as it is styled, and 
was something in the nature of an opinion for the guidance of 
the Revenue Authorities as to how they should deal with the 
question referred to the High Court. 

The point thus raised, which is one of some difficulty, was 
very well argued by the counsel on both sides. Itis admitted 
that no statute, Imperial or Indian, is to be found giving ex- 
pressly, or by implication, a right of appeal, either with or with- 
out the leave of the High Court of Bombay, to His Majesty in 
Council from a decision or order made, or judgment given by 
the High Court under the  provisionofS. 51 of the 
Indian Income Tax Act of 1918, neither can any such statute 
be found giving a general right of appeal to His Majesty in 
Council from the orders or judgments of any class of Courts, as 
the 3rd section of the English Appellate Jurisdiction Act of 
1876 gives a general right of appeal to the House of Lords 
from the judgments or orders of the Courts therein mentioned. 
It has been contended, however, that a general right of appeal 
of a character somewhat similar to that given by the Appellate 
jurisdiction Act has been given in Bombay by the 39th clause 
of the Letters Patent of the High Court of Bombay, dated the 
28th December, 1865. This 39th clause provides that any 
person may appeal to Her Majesty in Council. First, in any 
matter (not being of Criminal Jurisdiction) from any final 
judgment, decree or order of the High Court of Judicature at 
Bombay, made on appeal, and, second, from any final judgment, 
decree or order made in the exercise of its original jurisdiction 
by the High Court from which an appeal does not lie to the 
Fligh Court under the 15th clause, 
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In their Lordships’ view the words “ original jurisdiction” 
are only used in cofitradistinction to the words “ made on ap- 
peal’ mentioned earlier in the clause ; but it is quite obvious 
that the matters to be dealt with under the original jurisdiction 
are serious and important, because by the succeeding clause, 
namely, Clause 40, specified provision is made for obtaining 
the permission of the Court to appeal to Her Majesty in Coun- 
cil in respect of preliminary or interlocutory judgments, decrees, 
orders or sentences (not being matters of criminal jurisdiction ) 
ot the High Court. The granting of this permission is en- 
tirely discretionary with the Court or Judge empowered to give 
it. There is not an appeal as of right in these interlocutory 
matters, and but for the provision of Cl. 40 an appeal in such 
matters would be incompetent. Goldring v. La Banque 
4 Hochelaga (7). 

It is not pretended that the permission in this clause refer- 
red to was ever asked for or obtained in the present case, nor 
was it argued that the decision was an interlocutory judgment, 
order, or decree within Cl. 40 

In order therefore that the appeal inthis should 
be held to be competent, the decision and order of the High 
Court under S. 51 of the Income Tax Act must come within 
Cl. 39 of the Letters Patent. It must be either a final judg- 
ment or a final decree or a final order. Now what is a final 
judgment as understood in English litigation ? In Æx parte 
Moore, (2), Lord Selborne laid it down that to constitute an 
order a final judgment, nothing more is necessary than that 
there should be a proper litis contestatio and a final adjudica- 
tion between the parties to it on the merits. 

In Onslow v. The Commissioners of Inland Revenue, (2) 
it was determined on high authority what it is that amounts to 
a final judgment. The facts of the case are as follows By 
the 18th'section of the Stamp Act of 1870 (34 and 35 Vic. 7) 
it is provided that, subject to certain regulations (irrelevant for 
the present purpose), the Commissioners may be required by 
any person to express an opinion with reference to any executed 
Instrument upon the question whether this instrument is charge- 
able with any duty, and if so, what amount-of duty is to be 
charged? The appellants in this case requested the Commission- 
ers to do these things, but were dissatisfied with the amount of 
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the duty which the Commissioners assessed upon the instrument 
in reference to which they asked their opinion. The rgth section 
of the statute enables any person so dissatisfied, on payment of 
the duty assessed, to appeal against the assessment to the Court 
of Exchequer, and for that purpose to require the Commission- 
ers to state and sign a case upon which their opinion was re- 
quired and the assessment made by them, which the Commis- 
stoners are bound to do. What the Court may do upon the 
hearing of this case is the matter of importance. It may de- 
termine the question submitted, and if the instrument in ques- 
tion be in the opinion of the Court chargeable with any duty, 
the Court shall assess that duty. If it is decided by the Court 
that the assessment of the Commissioners is erroneous, any ex- 
cess of duty which may have been paid under this erroneous as- 
sessment, or any penalty which has been paid in respect of it 
shall be ordered by the Court to be repaid to the appellants 
with the costs incurred by them in relation to the appeal. But 
if the assessment of the Commissioners be confirmed by the 
Court, the costs incurred by them in relation to the appeal are 
to be paid by the appellant. On the 21st January, 1890, the 
Court below decided the question submitted in favour of the 
Commissioners. Onslow appealed, but omitted to serve notice 
of.appeal within the time required by order 58, rule 3, of the 
Rules of the Supreme Court of 1883. In July, 1890, he ap- 
plied to the Court of Appeal to extend the time for appcaling, 
on the ground that doubts had arisen as to whether the order 
of the Court below was “a judgment” or an “order” within 
the meaning of rule 15 of the above-mentioned rules. This 
rule ran thus : ‘‘ No appeal to the Court of Appeal from any 
interlocutory order or from any order whether final or interlocu- 
tory in any matter not being an action shall except by special 
leave of the Court of Appeal be brought after the expiration of 
twenty-one days, and no other appeal shall be brought except 
hy leave of the Court after the expiratien of one year.” 


Lord Esher delivered the judgment of the Court. After 
quoting the opinions of several authorities, which as the iudg- 
ment is printed it is not easy to distinguish from portions of his 
own judgment, he refers particularly to opinions expressed by 
Cotton, L. J. in Ex parte Chinery (5), with which Bowen and 
Kay, L. JJ. had concurred. He said: 


7. (1884) 12 Q. B. D. 342, 345. 
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“I think we ought to give to the words ‘final judgment’ in this sub section 
their strict and proper meaning, i. ¢., a judgment obtained in an action by which 
a previously existing liability of the defendant to the plaintiff is ascertained and 
established, unless there is something to show an intention to use the words in a 
more extended sense, ” 


He proceeds : 


“Bowen L. J. says there is an inherent distinction between judgments and 
oņders, and that the words ‘final judgment’ have a professional meaning ; by 
which expression I think he meant to say, as Cotton L. J. had previously said. 
that a judgment is a decision obtained in an action, and if that was ais meaning 
both these learned Lords Justices gave judgments to the rame 
effect, and Fry L. J. agreed with him. A ‘judgment’, therefore, is a decision 
obtained in an action, and any other decision is an order . . That in my 
opinion is a proper distinction, and, therefore, in the present case the decision is 
an order and not a judgment, and the appeal should have been brought within 
as days. Under the circumstances, however, we will, as an indulgence, ex- 
tend the time for appealing. ” 

This decision clearly establishes that the decision and an 
order made by the Court under the 51st Section of the jurisdic- 
tion cannot be held to be a “final judgment” within the meaning 
of the 39th clause of the Letters Patent, since there is nothing to 
show an intention in the year 1862 to use those words in a 
scnse more extended than their legal sense. 


Lord Lindley said :— 


“I am of the same opinion. I was at first struck by the fact that the de- 
claration of this Court upon a case for the opinion of the Court of Chancery un- 
der 13 and 14 Vic. C. 35, is in several instances in that Act called a decree, 
which is, of course, the equivalent to the term judgment in the Queen's Bench 
Division. But the distinction just laid down by the Master of the Rolls is the 
proper one, and has my entire concurrence. ” 


Bowen, L. J. (as he then was) also concurred. ‘The sta- 
tute to which Lord Lindley referred, provides that the Court 
on the hearing is to decide the question by the spectal case refer- 
red, and then by its decree declare its opinion upon rights in- 
volved therein, but without proceeding to administer any relief 
consequent upon such declaration. This declaration was, how- 
ever, to have the same force and effect as if it had been made in 
a suit instituted by the parties by bill. It would appear te their 
Lordships that the ruling of the Court there was merely advi- 
sory. Itis evident from this case of Onslow v. Commissioners 
of Inland Revenue (2) that the use of the words “ determine ” 
and “ decide, ” or the ditection that money paid in excess is to 
be refunded or the awarding of costs against the unsuccessful 


2. (1890) 25 Q. B. D. 465. 
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party, are not things which distinguish a judgment froin an 
order where questions are referred to the C6urts by case stated. 
_ The word judgment is indeed popularly used in many dif- 
ferent senses, as when one says a certain man is a man of sound 
judgment, meaning that he is possessed of the intellectual facul- 
ty of deciding rightly on fact or circumstances or where even in 
legal matters the expression of the opinion formed in a case by 
a judge who dissents from his colleagues is commonly call- 
cd his judgment, though it can have no effect whatever ən the 
determination of the suit or action in which it is delivered. 

The decision appealed in this case is obviously not a “final 
decree’ within the meaning of Cl. 39 of the Letters Patent, 
neither can it on the ruling of case of Onslow v. The Commis- 
stoners of Inland Revenue (2) be rightly decided a “ final judg- 
ment.” The question remains is it a “ final order, ©“ or only 
advisory, made by the Court in exercise of its consultative juris- 
diction ? ; 

One must therefore ask onself what is the nature and cha- 
racter of the acts which S. 51 of the Income Tax Act authorises 
and empowers the High Court to do. It provides that if 
in the course of any assessment under this Act, or in any pro- 
ceedings in connection therewith (save an immaterial excep- 
tion) a question arises with reference to the interpretation of 
any provision of the Act or any rule thereunder, the Chief 

revenue Authority may, either on his own motion or on refer- 

ence from any officer of subordinate authority, draw up a state- 
ment of the case, and refer it with his own opinion thereon to 
the High Court,, and shall so refer any such question on the 
application of the assessee unless he be satisfied that the appli- 
cation is frivolous. The opinion of the Revenue Authority 
thus dominates and conditions the right of assessee. 

Again it is the duty of the Revenue Official to make the 
assessment, and it is the “course” of making it the question 
which may be referred must arise. : 

By Sub-section 2 of this Section, the Court may, it not sa- 
tisfied with the statement contained in the case, send it back for 
additions or alteration. By Sub-section 3, it is provided that 
on the hearing of this case the High Court shall “ decide ” ‘the 
questions raised thereby, and shall “ deliver judgment” there- 
on containing the grounds on which the decision is founded, 
and shall send to the Revenue Authority a copy of this judg- 
3. (890) 25 Q. B. D. 46, 2 32D 
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ment under the seal of the Court and the signature of the 
Registrar, and the Revenue Authority shall dispose of the case 
accordingly, or if the case arose from any subordinate Revenue 
Officer, shall forward a copy of this judgment to such offcer, 
who shall dispose of the case in conformity with it. ‘This 
last provision merely means that the Revenue Ofhcer. in pro- 
ceeding with the work in the course of which he was engaged 
when the question referred arose, shall be guided by the deci- 
sion given, and shall make his assessment accordingly_._the 
ultimate result being that he assesses the taxpayer at an amount 
which in his instructed opinion he judges to be right. No swt 
can be brought to set aside or modify the assessment when so 
made. | The amount of the taxpayers’ liability is thus deh- 
nitely fixed, but nothing more is done. ‘The decision of the 
High Court does not in any way enforce the discharge of that 
liability. It would appear clear to their Lordships that the 
word “ judgment ” is not here used in its strict legal and pro- 
per sense. 

It is not an executive document directing something to be 
done or not to be done, but is merely the expression of the opi- 
nions of the majority of the judges who heard the case, together 
with a statement of the grounds upon which those opinions are 
based. It amounts only to a ruling that a certain deduction 
claimed by a taxpayer to be allowed from the sum for which 
he has been already assessed to Income Tax is not permissible. 

Should the taxpayer be sued for the Income Tax for 
which he has been assessed, proof of the assessment would be 
but the first step in the litigation, not the final one. These 
circumstances would, according to the judgment of Cotton, L. 
J.in The Standard Discount Company v. Otard de la 
Grange (7), go to show that however the order or decision 
might definitely and finally fix the amount of the assessment, it 
was only interlocutory. The Revenue Authorities are un- 
doubtedly bound to act up to the decision of the Court inade 
under S. 51 of the Income Tax Act. 

Bowen, L. J., in his judgment in Jn re Knight end the 
Tabernacle Permanent Building Society (5) appears to attach 
much importance to the fact that in a case where appeal is only 
made to the Court by special case to exercise its consultative 
jurisdiction, and make a decision or order of an advisory cha- 
racter, the arbitrator or other person asking for the opinion ‘s 
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not legally bound to act upon it, though he might be morally 
bound to do so. Ina Scotch case of Petër Johnston v. Glas- 
gow Corporation (9), where the reference was preciscly the 
same in form as in the other case, the Court held that the Sheriff 
who had stated the case for the opinion of the Court was 
bound to act upon its decision, and would not be entitled co Gis- 
regard it. It does not appear to their Lordships that the 
fact that the functionary who states a special case for the opl- 
nion of the Court is or is not bound to act upon it necessarily 
determines whether the order and decision of the Court ts or is 
not merely advisory. In order to determine whether an order 
made by a Court on a case stated is final or merely advisory, 
It is necessary to examine closely the language of the enactinent, 
whether statute, rule or order, giving the power to state a Cs". 

When a case is stated for the “ opinion” of the Court, 
that word would serve prima facie to indicate that the order 
made by the Court was only advisory. Where the case ts 
referred for the “ decision” or “ determination”’ of a ques- 
tion, there is a prima facie difficulty in holding that the order 
embodying this determination or decision is advisory, but the 
use of these words or one of them is not decisive. In the case 
of In re Knight and the Tabernacle Permanent Building 
Society (5) a case was stated for the opinion of the Court as 
to whether this Society had power to alter its rules in a certain 
way. The order made on this question was held to be advi- 
sory, but in giving judgment Lord Esher dealt with the case 
of Ex parte County Council of Kent (3). In that case S. 29 
of the Local Government Act, 1888 (51 and 52 Vic. 41) pio- 
vided “that if any question arises or is about to arise as to 
whether any business power, duty or liability is or is not trans- 
ferred to any County Council or joint committee under this 
s\ct, that question, without prejudice to any other mode of try- 
ing it, may on the application of the Chairman of Quarter Ses- 
sions or of the County Council, committee or other loca! autho- 
rity concerned, be referred for decision to the High Court of 
Justice in such summary manner as, subject to any rules of 
Court, may be directed by the Court, and the Court, after 
hearing such parites and taking such evidence (if any) as it 
thinks fit, shall decide the question. ” 

The Court in this case had only to deal with the question, 
which set of authorities should be charged with such and such 
© 9. (1912) S. C300. 5, (1892) II Q. B. 613. 3, (1891) I O. B. gas. 
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portions of administration. Lord Esher criticising this deci- 
sion.in the case said : 


“Where a statute provided that a case might be stated for the decision of the 
Court it was held that though the language might prima facie impoit that there 
has to be the equivalent of a judgment or order, yet when the context was looked 
at it appeared that the jurisdiction of the Court appealed to was only consulta- 
tive, and that there was nothing which amounted to a judgment or order.” 


s It would appear to their Lordships that having regard to 
the authorities cited, and for the reasons already stated, the 
decision, judgment or order made by the Court under S. 51 of 
the Income Tax Act in this case, was merely advisory. and not 
in the proper and legal sense of the term final, and thus so far 
as these considerations are concerned that the appeal-is incom- 
petent. 

Sir William Finlay, however, in the last resort contended 
that in any event his client had, by virtue of the Royal Prero- 
gative, a right to appeal to His Majesty in Council. He did 
not show how it was open to him, as the case stands, to rely 
upon the Royal Prerogative. 

In any view it could not be exercised without leave granted. 
And without going the length of saying that this case is on a 
level with the case of Attorney-General v. De Keysers 
Hotel (6), referred to inthe argument, where the question 
was fully considered, their Lordships would be slow to advise 
His Majesty to grant special leave to appeal when the subject 
had been adequately dealt with in the Letters Patent. 

Their Lordships will therefore advise His Majesty that 
the appeal is incompetent and must be dismissed, and that the 
appellants must pay the respondent’s costs. 


Appeal dismissed. 
Solicitors for appellants : T. L. Wilson and Co. 
Solicitor for respondent : The Solicitor, India Office. 
K. V. L. N. 
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tendance of wiinesses —Omission to secure —Prejudice to accused —Material 
irregularity. ° a 

S. 10 of the Malabar (Restoration of Order) Ordinance (1 of 1922) read 
with S. 503 of the Criminal Procedure Code does not give a special Judge acting 


unde: the Ordinance power to issue a commission for the examination of wit- 


nesses, 
Where a case involves a capital charge and the accused name certain per- 


sons as their witnesses whose evidence, if true, would be a complete answer to 
the charge, the mere fact that the witnesses are living at some distance (in êthis 
case about 100 miles) is no ground for refusing to enforce their attendance in 
Court or for examining them by means of interrogatories. The right of the ac- 
cused to have his ‘witnesses examined by the Judge or the Magistrate who dis- 
poses of the case is one which has been secured for him by the Code of Criminal 
Procedure, and where the action of the Court has deprived him of this right, it 
must be held that a failure of justice is the natural result of the irregularity. 

Trial referred by the Court of the Senior Special Judge, 
Calicut for confirmation of the sentences of death passed upon 
the said prisoners 1, 2 and 4 in case No. 146 of 1922. 

Appeal by the said prisoners 1, 2 and 4 against the said 
sentences. | i ' 

Appeal against the sentence of the Court of the Senior 
Special Judge Calicut in Case No. 146 of 1922. 

V. L. Ethiraj for the accused. 

The Public Prosecutor on behalf of the Crown. 


The Judgment of the Court was delivered by 


Ayling, J. The four accused in this case have been con- 
victed of offences under sections 302 and 149 I. P. C. murde: 
committed in the course of rioting, and have been sentenced, 
three of them to death, and the fourth to transportation for life. 
The learned counsel who argued the case for the three accused 
Nos. 1, 2 and 4, who have been sentenced to death, draws our 
attention at the inception of the hearing to the fact that the 
Sessions Judge has illegally declined to summon three defence 
witnesses cited by the first accused and has,issued a commission 
for their examination purporting to act under the provisions of 
=. 503 of the Criminal Procedure Code He argues that this 
procedure is illegal that the accused have been materially preju- 
ciced and that for this reason the convictions cannot stand . 

The trial was held under the provisions of Malabar (Res- 
toration of Order) Ordinance I of 1922, S. ro which provides 
that “in the trial of cases under this Ordinance the Court shall 
iollow the procedure laid down in the Code of Criminal Proce- 
dure 1898 for the trial of warrant cases and shall have all the 
powers conferred by the said Code on a Magistrate in regard 
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to the issue of processes to compel an appearance and to compel 


the production *of documents and other moveable 
property. ” Turning to the provisions of the Criminal 
Procedure Code for the trial of warrant cases by 


Magistrates contained in Chapter XXI of the Code, we find 
that under S. 257 “ If the accused after he has entered upon 
his defence, applies to the Magistrate to issue any process for 
cémpelling the attendance of any witness” the Magistrate is 
bound to issue the process “ unless he considers that such appli- 
cation should be refused on the ground that it is made for the 
purpose of vexation or delay or for defeating the ends of jus- 
tce.” Such ground has to be recorded by him in writing. 
This section was binding on the Special Judge who tried the 
cese now under appeal. 

We have ascertained from the Special Judge that, on ac- 
cused being asked to name their witnesses, the first accused 
named three witnesses, Challil Pokker, Challil Mokart and Kun- 
hi Moyi meaning that they should be orally examined in Court; 
and under the section already quoted it was his duty to issue pro- 
cesses for the attendance of these witnesses unless he chose to 
refuse the request on the ground that the application was made 
for the purpose of vexation or delay or for defeating the ends 
of justice. In the latter case he was bound to record his rea- 
sons. 

The witnesses in question are witnesses whose evidence, if 
true, would be of the utmost importance in the case. ‘They 
were cited to prove that one of the murders charged against 
the accused, that of Kunhi Kannan Nayar was the work not of 
accused 1, 2 and 4 as alleged by the prosecution but of anotha 
man.altogether, one Kunhammad who is said to have since 
committed suicide. The Special Judge appears to have no- 
where in the course of the trial recorded his reasons for re- 
fusing to issue processes to these witnesses, but in reply to a re- 
ference from this Court, he has reported that he examined 
them by commission according to his practice during these tri- 
als, as “to obtain witnesses from Coimbatore, Trichinopoly 
and Bellary and even Andamans seemed to entail unreasonable 
delay expense and inconvenience.” We are not concerned 
here with the attendance of witnesses from the Andamuns or 
even from Trichinopoly and Bellary, but only from Comba- 
tore ; and we do not think that the inconvenience and expense 
to the State entailed by the conveyance of three convicts from 
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Coimbatore to Calicut could be treated as so serious that an ap- 
plication for the attendance of these witnesses should be deemed 
to be made for the purpose of vexation or delay or defeating 
the ends of justice. It seems to us that it was the duty of the 
Special Judge, in a case of this character involving a capital 
charge and in view of the importance which the evidence of 
these witnesses would possess, if believed, to take the usual 
steps to enforce the attendance of these witnesses. 


The issue of a commission on the other hand, was in our 
opinion illegal. Under S. 503 the power to issue a commis- 
sion 1s limited to a Presidency Magistrate a District, Magis- 
trate, a Court of Sessions or the High Court, and the Special 
Judge comes under none of these categories. His powers are 
regulated by S. 10 of Ordinance 1 of 1922 above referred to 
and as already pointed out are limited to the powers conferred 
by the same Code on “a Magistrate.” We cannot accept the 
suggestion of the learned Public Prosecutor that the powers 
thus conferred include powers which under the Criminal Proce- 
dure Code are confined to a District Magistrate. The omis- 
sion to clothe a Special Judge with such powers may have been 
accidental, but we are not concerned with that. Reading S. 
10 of the Ordinance with S. 503 of the Code of Criminal P10- 
cedure we can only conclude that the issue of the commission 
by the Special Judge was ultra vires. 


The next question is what is the effect of the special 
Judge’s illegal action. We have been referred by the Public 
Prosecutor to. S. 16 of Ordinance 1 of 1922 which says that 
" no sentence finding or Order shall be invalid by reason of any 
error, omission or irregularity in any of the proceedings before 
or during the trial unless such error, omission or irregularity 
has in fact occassioned a failure of justice.” We do not think 
that we can decline to interfere with the conviction relying on 
this ordinance. The accused's right te have his defence wit- 
nesses examined by the Judge or the Magistrate who disposes 
of the case is one which has been secured for him by the Code 
of Criminal Procedure, and where the action of the Court has 
deprived him of this right, we think it must be said that a fai- 
lure of justice 1s the natural result of the irregularity and this 
is the way in which the words of S. 537 of the Criminal Proce- 
dure Code which are exactly the same as the words of S. 16 of 
the Ordinance have been invariably interpreted.. We do not 
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think that this is affected by the fact that the accused finding 
that they could not have their way and that the Court would not 
summon the witnesses made the best of a bad job by putting in- 
terrogatories. We think the illegality is such that the only 
course we can take is to set aside the conviction. 

Lastly we are confronted with the question of what further 
order we should pass. The Court of the Special Judge of 
South Malabar has ceased to function from the 25th february 
1923, and we cannot therefore, even if we would, order a retri- 
al by that tribunal. It has been suggested by the Public Prosc- 
cutor that S: 4 of Act 1 of 1923 would empower us to direct a 
retrial by the Court of the Sessions Judge of South Malabar 
but the section in question is somewhat obscure and we enter- 
tain grave doubts as to whether in itself it would authorise such 
action. On the other hand under S. 11 of | Ordinance 1 of 
1922 which gives us jurisdiction to hear the present appeal. we 
possess all the powers conferred on.an appellate Court under 
5. 423 of the Criminal Procedure Code and this includes the 
power in reversing a conviction to direct a committal for trial. 
In the exercise of this power, we accordingly set aside the con- 
victions and the sentences passed on the appellants and direct 
their committal to the Sessions Court of South Malabar on the 
charge framed against them by the Special Judge in this case. 
At the same time we order that the case against them on this 
charge shall be transferred for disposal to the Sessions Court 
of Coimbatore. Conviction set aside and 

ANN.: EEE retrial ordered. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT MR. JusTicE PHILLIPS AND MR. JUSTICE 
VENKATASUBBA RAO. 


Mudlapur Murari Rao and others ... Appellant:* (De- 


fendants Nos. 1 to 3). 
Y 


Balavanth Dikshit and another ... Respondents (Plaintiffs). 


Civil Procedure Code O. 47 R. 1— Review-grounds for Error of law 
apparent on the face of the case —Decision in ignorance of a ruling of a superior 
‘Court, 

Where in ignorance of a decision of the High Court the Court below de- 
cided that the defendants and net the plaintiffs were the preferential heirs to a 
deceased person and subsequently on the High Court’s decision being brought to 
its notice reviewed ita prior judgment, Held that the error of law was one appa- 
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rent on the face of the record and that the Court below had power to grant the 
review under O. 347 R. 1 of the Code of Civil Procedure. 
Chajju Ram v. Neki (1922) 49 I. A. 144 distinguished. 

Appeal against the revised decree of the District Court of 
Bellary dated 31st March, 1920, in O. S. No. 33 of 1917. 

B. Satyanarayana for appellants. | 

V.S. Narasimhachar for respondents. 

The Court delivered the following ° 

JUDGMENT :— This suit is a dispute regarding the 
properties of one Gundu Bhat, who died leaving a minor 
daughter who survived him only a few days. Plaintits claim 
to be the nearest agnates of Gundu Bhat, while defendants 
are admittedly his sister’s sons. The District Judge found 
plaintiffs’ case to be true, but held that the sister’s sons were 
the preferential heirs. Plaintiff applied for review of judg- 
ment on the ground that it has been held in Kamala Bai v. 
Rhagirathi Bai (1), that the agnates are to be preferred to the 
sister’s sons. This ruling had not been brought to the Judge's 
notice at the original trial and he accordingly revised his origi- 
nal order and gave a decree to plaintifs. Defendants, appeal 
both on the merits, and on the ground that it was incompetent 
for the District Judge to grant a review as none of the grounds 
mentioned in O. 47, R. 1, C. P. C. is present in this case. 

On the merits we entirely agree with the District Judge’s 
conclusion that plaintiffs have satisfactorily proved their rela- 
tionship. Pedigrees filed by Gundu Bhat’s father, Giri Bhat, 
(Exs. L and V) in 1860 at the time of the inam enquiry show 
that plaintiffs’ grand-father and Giri Bhat were descended from 
a common ancestor Venkana Bhat. ‘There are one or two 
discrepancies in the intervening links of the genealogical trees, 
but they clearly show the relationship between the families, and 
there is a remark in Ex. LI, showing that plaintiff's grandfather 
held an inam in Dombala (Bombay Presidency). ‘This ex- 
plains their house name of Dombala, the house name of the 
other branch being Ittigi. There is also the oral evidence of 
three witnesses (P. Ws. 2, 3 and 9) who are the exccutors 
cf Gundu Bhat’s will, that Gundu Bhat admitted the relation- 
ship and even entertained the idea of adopting one of the plé in- 
tiffs. These three men were persons enjoying Gundu Bhat’s 
confidence and no reason has been shown for disbelieving their 
evidence. 


1 LLR 38 M. 45. 
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Defendants content themselves with a denial of the rela- 
tionship, but have no particular case of their own, nor can they 
point to any specific defect in plaintiffs’ claim to relationship. 
We find that plaintiffs are Gundu Bhat’s agnates and are en- 
titled to succeed in preference to defendants. l 

It next remains to consider the validity of the District 
Judge’s order granting a review. Appellants rely on GA haji 
Ram v. Neki (2). The actual facts of that case arc not too 
clear, but it is evident from the judgment that the case 1s not 
one in which the first two grounds for review mentioned in 
O. 47, R. 1 were considered at all, the decision being that unless 
a' review is granted for “any other sufficient reason ” thet 
reason must be analogous to the preceding reasons cnntained 


ir that rule. In the present case the District Judge was 
guilty of an error of law, but an error so patent that we think 
it can be said to be “apparent on the face of the record” It 


has undoubtedly been held in many cases such as Hazre Sardar 
v. Kunja Behari Nag Choudhury (3) and Elen v. Basheer(4), 
that a mistake in law is not sufficient ground for granting a re- 
view, but there are other cases in which a different view 1s 
taken. We are of opinion that each case must be judged by 
itself and that where the error of law is such that it ts clearly 
apparent on a perusal of the record, there is ground for grant 
ing-a review. To hold otherwise would be to multiply liti- 
gation, for naturally the aggrieved party would appeal and the 
error would have to be corrected by the appellate Court rather 
than in the Court of First Instance. Here the question of law 
involved is the question of priority of heirs under the Mitak- 
shara Law applicable to this Presidency, and it is a question 
which can admit of no doubt, when it has been definitely latd 
down by this Court as the law of the Jand. In the present 
case therefore we think that the error was one apparent on the 
face of the record.and that therefore the District Judge had 
power to grant a review under the provisions of O. 47. We 
are not prepared to accept appellant’s contention that the word 
‘error’ must necessarily be limited to errors of fact, but consi- 
der that there are cases in which an error of law can also come 
within the meaning of the rule. 
The appeal accordingly fails and is dismissed with costs. 


Pe MN: Appeal dismissed. 











2. (1922) 49 I. A. 144. 
3. (1917) 44 I. C. 161, qa. (3876) LLR 1C. 184. 
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In THE HIGH COURT OF JuDICATURE AT MADRAS. 


PRESENT :— MR. Justice OLDFIELD AND Mr. JUSTICE 
DEVADOSS. 


Repaka Mamillayya and others ... Appellants in A. 4. O. 
No. 76 of 1921 and Peti- 
tioners in C. R.P. No. 
610 of 1921* (Decreé- 

holder and Purchaser, 
Counter-petitioners ). 
v. 
Addepalli Venkataratnam ... Respondent in both 
(Judgment-debtor-Petitioner ). 
Civil Procedure Code S. 151 —Execution sale ordered by Court ignoring 
injunction restraining decree-holder from selling the property-sale set aside. 


The Court below issued an injunction restraining a decree-holder from sell- 
ing certain properties pending a suit for partition and on the same day refused 


an application of the judgment-debtor for postponement of the sale and eventu- 
ally confirmed the sale disregarding its order granting an injunction. On ap- 
peal the lower appellate Court set aside the sale as being illegal. Hel4 that the 
order of the lower appellate Court setting aside the sale was proper and should 
be affirmed by the High Court under S, 151 C. P. Code. 

Appeal against and petition under S. 115 of Act V of 
1908 and S. 107 of the Government of India Act to revise the 
order of the Court of the Subordinate Judge of Kistna at 
Elore in A. S. No. 393 of 1920 preferred against the order 
of the Court of the Principal District Munsif of Narasapur 
mb. A. No. 251 of 1920 in O. S. No. 289 of 1917. 

S. Varadachariar for appellants. 

C. Rama Rao, Y. Suryanarayana and S. Venkataratnam 
for respondents. 


The Court delivered the following 


JUDGMENT:—This appeal and the revision petition 
are against an order of the lower appellate Court setting aside 
a Court-sale. We shall confirm that order with reference to 
our powers under S. 151, Civil Procedure Code; and it is 


therefore necessary to state fully the facts which justify our 
taking that exceptional course. 


During the progress of the Court sale in question the sons 
of the judgment-debtor, here respondent, filed a suit for parti- 
tion of the property and obtained an interim injunction staving 


A. A. A, O. 76 of 1921 and CR. P. No. 610 of 1921. arst March 1923. 
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the sale. That injunction is not before us; but it is not al- 
leged that it was not in the ordinary form. After the injunc- 
tion had been granted, an attempt seems to: have been made to 
serve it on the decree-holder ; but he had left the Court, al- 
though (as appears) his Vakil was still.there and took part 
in the proceedings next to be referred to. 


Those proceedings consisted in an application by the judg- 
ment-debtor for the adjournment of the sale on the ground that 
“ the bidders had come and gone away thinking that the auction 
would not take place.” The application was heard at once in 
the presence of the decree-holder’s Vakil. The judgment- 
debtor, who was not the party who had obtained the injunction, 
did not rely on it directly in the first instance, but simply refer- 
ed this application for adjournment ; and his rejection of it 
is the irregularity or, as the lower appellate Court has held 
the illegality relied on as a ground for setting aside the sale, 
which was later in the day completed. 


The District Munsif first rejected the allegation that the 
bidders had gone away, thinking that the auction would not 
take place, on the rather unconvincing ground that, although 
some of the bidders might have gone, there were still three 
persons who were willing to bid ; and it may be observed that 
two of those persons are said to have been gumasthas of the 
two :decree-holders, who had obtained rateable distribution of 
the sale proceeds and eventually purchased the property. But 
there follows the remarkable portion of the District Munsif’s 
order, which we extract verbatim : “The petitioner says that 
some injunction has been said to have been passed and that 
most of the other bidders have consequently gone away. A 
copy of the injunction has not been served admittedly on the 
decree-holder and it is said that the said injunction has been 
passed only half to one hour ago ; and no authority is shown 
as to how the executing Court can take any notice of.an alleged 
injunction said to have been passed in an injunction suit a short 
while ago.” It is clear from this that the existence of an 
interim injunction was relied on by the judgment-debtor al- 
though it is not explicitly referred to in his application. It 
is further, it must be at pnce observed, not suggested that the 
Injunction having been passed was ever withdrawn. It is 
possible that, as the District Munsif who in the first instance 
dealt with the present petition|has held, the injunction was 
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granted on insufficient grounds and the partition suit was 
simply a device to frustrate recovery ,by “the decree-holders, 
who were supporting the sale. But that was immaterial. 
When the District Munsif had granted the injunction and so 
long as it stood, he had no duty but to give effect to it. The 
reason stated in the halting words we have quoted from his 
order for not doing so was that he did not know of its existence; 
and it is, we recognise, casily possible for a Court tu forget 
the details of orders passed, however recently, in the press of 
business. But we can see no reason, and none is suggested, 
why a Court cannot and should not verify an allegation. such 
as was in question in this case, by reference, which could easily 
have been made, to papers, which had been disposed of in the 
words of the order before us “ only half to one hour ago. ” 
We ,can only conclude that the District Munsif deliberately 
shut his eyes to or at least perversely refused to ascertain what 
he had done. 

This having ,been the District Munsif’s disposal of the 
application for adjournment, we have to decide whether there 
was any contravention of the law, constituting an illegality, on 
which the sale can be set aside. There jis no doubt that as 
the authorities relied on before us show, a legal act, done in 
breach of an injunction, will not ordinarily be invalidated an 
that account and that the only consequence of contempt of an 
injunction is the penalty which the Court is competent tu impose. 
But it is not suggested that any of those authorities relates to 
the case of proceedings actually being prosecuted in the Court, 
the prosecution of which under the Court’s authority actually 
deprives its injunction of effect. Such a result we cannot ac- 
quiesce in and we do not think that the law compels us to do so. 
It is no doubt true that the District Munsif’s conduct in the 
present case was not, so far as we have been shown 1n contra- 
vention of.any definite provision of law. On the other hand 
there is the fact that his action resulted in what must be des- 
cribed, in the words of S. 151, as an abuse of the process of 
his Court ; and we therefore hold that we are entitled to use, 
as the lower appellate Court was entitled to use, the inherent 
power recognised in that section to prevent the consequences. 

It remains only to refer to the excuse, which the lower 
appellate Court has charitably suggested for the District Mun- 
sif’sact. That excuse is that the interim injunction was obtain- 
cd without bringing to the notice of the Court full details re- 
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garding the sale and that, when the application was made for 
adjournment, the District Munsif was “ naturally put out seeing 
that the petitioner himself set up his own sons to get the order 
passed without bringing all the facts to his notice.” First, that 
is not the reason, which the District Munsif himself has given ; 
and secondly, even if it had been the reason, it was useless, 
since, so long as the injunction stood, it was not,open to the Dis- 
trict Munsif to deprive it of effect, whatever his second 
thoughts as to the propriety of its issue. 

Taking this view we confirm the lower appellate Court’s 
order and dismiss the appeal with costs. C. R. P. is dismissed. 

A. V. V. Appeal and Revisoin dismissed. 


IN THE HiH COURT oF JUDICATURE AT MADRAS. 
PRESENT MR. JUSTICE OLDFIELD AND MR. Justice 
DEVADOSS. 


Venkiteswarayyan and another ... Appellants.* (2nd and ard 
Plaintiffs). 
v. 
Aswatha Narayanan and others ... Respondents (Defendants 
140 4, 6, 8 and legal Represen- 
tatives of the 7th defendant) 


_ Cwil Procedure Code, S. 64 and O. 21, R. 57—Execution petition—-Attach- 
ment——Dismissal of applicatton—Alienation by Judgment-debtor—Subsequent 
application for execution~Dismissal for omission to furnish partkculurs of pro- 
petty to be attached and sold—Effect of. 


The default of the decree-holder contemplated by O. 21, R. 57, C. P. Code 
as a ground for dismissal of an execution application must be a default in the 
discharge of some obligation laid on him by the Code or the Rules framed under 
it. The omission of the decree-holder to attend the sale or his failure to bid 
at the sale does not constitute such default as is covered by O. 21, R. 57, C. P. 
Code and where an application for execution is dismissed on that ground, it 
does not terminate the attachment. Under a mistaken impression that an attach- 
ment of property had ceased By reason of dismissal of a prior execution applica- 
tion, the decree-holder put in a fresh execution application and the Court 
ordered him to pay batta and file a schedule of the immoveable ptoperties re- 
quired to be attached. Owing to his default in furnishing the said schedule 
the execution application was dismissed. Held that the dismissal of the execu- 
tion application was not one under O. 21, R. 57, C. P, Code and that the 
attachment already subsisting on the property did not cease, 
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ferred respectively against the decrees of the Court of the Addi- 
tional District Munsif of Palghat in Original Suits Nos. 280 
and 395 of 1919. 

C. V. Ananthakrishna Aiyar and C. S. Swaminadhan for 
appellants. 

The Advocate General and K. R. Narayana diyar for 
respondents. 

The Court delivered the following 

JUDGMENT :Second and 3rd plaintiffs, appellants, are here 
to contend that the lower Appellate Court erred in holding that 
Exhibit C, was executed during the pendency of an attachment, 
effected by a decree-holder, now represented by the 6th defen- 
dant. The Lower Appellate Court no doubt was right in 
holding that the attachment under Exhibit I was not terminated 
by the dismissal, with which the proceedings closed. lt is 
only necessary to say with regard to that conclusion that it 
might have been reached more shortly, because the detault of 
the decree-holder referred to in O. 21, R. 57, cannot, in our 
opinion, be constituted either by his absence from the sale or his 
failure to bid at the sale, but must be a default in the discharge 
of some obligation laid on him by the Code or the Rules framed 
under it. 

Having reached that conclusion, however, the lower ap- 
pellate Court did not go on to consider the result of the sub- 
sequent proceedings in Exhibit II. Exhibit Il was another 
application for attachment, which was dismissed on 
20_.71914, because the decree-holder failed to produce the 
schedules called for. A day before that dismissal Exhibit C 
had been executed, it is urged, during the pendency of an at- 
tachment. The plaintiff's contention is that the attachment 
under Exhibit I was terminated by the order of dismissal of 
20 7— 1914 and that Ex. C executed the day before that dis- 


missal would become effective, when the attachment came to 


an end. In this connection reliance has. been placed on the 
reference in S. 64, C. P. C., to a transfer made pending an 
attachment, as void, as against all claims enforceable under the 
attachment, the argument being that, when the attachment 
ceases and there are no longer any claims enforceable under it, 
there is no reason why the transfer should not be regarded 
as valid. On the question raised in connection with the pro- 
ceedings evidenced by Ex. II the lower appellate Court has 
expressed no opinion. 


PART, Vill.] THE MADRAS LAW JOURNAL REPORTS, 317 


We must acordingly call on it for a revised finding on 
the question whethet Ex. C is void because of the order of dis- 
missal included in Ex. Il. The lower appellate Court’, find- 
ing must be returned within six weeks ; and seven days tor 
objection. It will on the return of the finding be open to the 
respondents to argue the question raised by Issue 7 at the 
trial. 

S. A. No. 2128 of 1920 will stand adjourned pending re- 
turns of the finding in S. A. No. 2127 of 1920. 

[In compliance with the order contained in the above 
Judgment, the District Judge of South Malabar submitted the 
finding that Ex. C was void] 

The Court delivered the following 

JUDGMENT :__The appellants, znd and 3rd plaintitis, sued 


for redemption on two documents Exhibits C and D. ‘The > 


defence at present material was that Exhibits C and D were 
taken during the currency of an attachment of the property by 
the sth defendant, contesting respondent here, who has since 
become the owner of that property by purchase from the pur- 
chaser at the Court sale, which subsequently took place. Be- 
fore the remand we decided that the 5th defendant’s attach- 
ment was subsisting notwithstanding the dismissal of the 3th 
defendant's execution-petition on the 22.4 1914. We 
have now to deal with the lower appellate Court’s finding on 
remand, that the attachment was not terminated by the order 
of dismissal on a subsequent execution-petition, passed on 
207.1914. The importance of that is that, if there was 
such a termination of the attachment, Exhibits C and D (it is 
not disputed) would, so soon as there was no attachment 
and no obstacle to their doing so, become binding on the pro- 
perty. 4 
We agree with the lower appellate Court’s conclusion but 
not for the reasons it has given. For it held that there was 
no default by the decree-holder, 5th defendant, such as O. 21, 
R. 57 contemplates, on the assumption that the failure to pro- 
duce schedules on account of which the execution-petition was 
dismissed, was a failure to produce schedules for the purpose 
of framing the sale proclamation and that it there- 
fore was not a failure to comply with any order, 
which the executing Court was entitled or bound to make. 
That assumption was untenable. For it is clear from the re- 
cord that everyone, the decree-holder and the Court, mistakenly 
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thought that the previous attachment had been raised and that 
the stage, at which schedules were necess4ry for framing the 
proclamation had not been reached. That is clear from 
the order on execution-petition, Ex. Il. There is first the 
order after its receipt, being that of 1171914, “ Pay 
batta for attachment,” and next that of 147.1914 
“ Batta paid, produce Schedules.”’ There is no reference to 
ny return of the warrant of attachment ; and there is no doubt 
that attachment was thought necessary and so process had been 
fled and that no attachment had been completed. 
There was so far no question of the further stage of traming 
proclamation. Whether, if that stage had been reached, non- 
compliance with the Court’s order to produce schedule would 
have been a default within the meaning of R. 57 need not 
be decided. It is clear that the Lower Appellate Court has 
neglected the material evidence on this matter and that we must 
proceed on the footing that the schedules were required for the 
inaking of an attachment, such schedules being required for the 
affixture in various places and for the making of the proclama- 
tion by beat of tom-tom under R. 54 (2). An attempt has 
been made on bealf of the 5th defendant to contend that failure 
to produce them was not a default within the meaning of R. 57 
and the order of dismissal was therefore not passed under that 
rule. As we are deciding the case on another and 
wider ground, we need not pursue that. For we 
cannot accept the contention, because we think that 
either under the Code or in the exercise of its in- 
herent power to make orders necessary for the prosecution, 
of the petition before it the Court had power to require such 
schedules to be produced. 


The wider ground, on which we decide the petition, is that 
even so the order cannot in the circumstances be regarded as 
having been made under R. 57. Itis true that the conditions 
specified in R. 57 are at first sight satisied. The Court was 
unable to proceed further with the application for execution. 
There was default by the decree-holder. The property had 
been attached in execution of a decree. But that does not 
entail that the section has in substance been complied with. 
No doubt the first six words of the section “ Where any pro- 
perty has been attached” are literally satisfied in the present 
case. But, we are not prepared to hold that such literal satis- 
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faction is sufficient. It seems to us that the section as a whole 
is applicable only to cases, in which the stage of atachment 
has been passed and in which the Court is conscious that the 
next stage is intended and is not applicable to an abnormal 
case, such as that before us, where no one concerned, neither 
the party nor the Court was conscious of the true facts and 
where, if there was in fact an attachment, the party and the 
Court were not aware of it and were proceeding as though there 
were none. ‘That is clear from the nature of the procedure 
enjoined on the Court. Two courses are open to it, either to 
dismiss the application with the implication that the attachment 
ceased to exist, in which case what may be described as a quasi 
penal consequence shall be assumed or for any sufficient rcason 
tc adjourn the proceedings to a future date. It would be con- 
trary to all principle that the Court should be supposed to be 
making its choice between the two alternatives, one of which 
results in the imposition of a penalty when it is not aware of 
the true facts. The order in respect of which default is contem- 
plated, must clearly be one, which could be made after attach- 
nent, not one, as here, appropriate only before it. ‘Taking 
this view, we hold that O. 21, R. 57 was not applicable to the 
present case or to the order of dismissal now under considera- 
tion at all. 

Reliance is then placed on behalf of the plaintiffs on the 
fact that the order of dismissal was never set aside on appeal 
or in the alternative that the decree-holder by applying again 
for attachment must be taken to have abandoned or waived the 
attachment already made and still subsisting. As regards 
the absence of appeal we observe that the question whethcr an 
order was really passed under R. 57 and whether it has the 
implication referred to in the last sentence of that rule is in 
our experience always a difficult one, and it is perhaps to be 
desired that the rule should impose an obligation on the Court 
to express that implication clearly, so as to include in its dis- 
posal a clear expression of that implication, when it intends 
it, The difficulty is that the character of the order, which 
is made in many cases in the absence of the judgment-debtor, 
Is not in controversy until after time has elapsed and it is neces- 
sary in some future proceedings to determine its effect. The 
argument before us however can be dealt with shortly. For 
after our conclusion that the order of dismissal was not passed 
under R. 57 at all, it is immaterial that there was no appeal : 
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for an appeal could have secured no purpose, when the order 
in question had not any effect on the previous attachment, which 
it was necessary to displace. As regards waiver, the answer 
is equally simple. For it is a general principle that there can 
be no waiver in ignorance of the existence of the rights alleged 
to have been waived. 

Taking this view, we accept the finding and hold that the 
first attachment was never determined and that therefore Exhi- 
bits C and D, made during the attachment which never ceased 
have never become effective. 


This failing the appeal has been argued on another ground 
that Exhibit O, the order on a claim petition by these plaintiffs 
sustained Exhibit D to the extent of Rs. 630 actually secured 
by it and that therefore the plaintiffs should have had a decree 
to obtain possession on payment of Rs. 630. This argument 
was taken very obscurely, if at all, in the grounds of appeal 
in this Court. It can-be dealt with very shortly. First the 
right to obtain possession was conferred by the melkanom. Ex- 
hibit C and not by the panayam deed, Ex. D, which entitled 
the plaintiffs only to retain possession of the property as secu- 
rity for their money, after possession had been obtained under 
Ex. C. Next Ex. O did not sustain Ex. D, as a mortgage 
with possession, which could be redeemed, but oily directed the 
plaintiffs that the property should be sold subject to a charge 
under that document for Rs. 630. The plaintiffs cannot :laim 
any different or further relief on Ex. D, than Ex. O allow:d 
them. 


The result is that S. A. No. 2127 of 1920 fails and is 
dismissed with costs of 5th respondent (6th defendant). S. 
A. No. 2128 of 1920 must be decided on the same grounds 
and it is also dismissed with costs of rst respondent, plaintiff. 


A. V. V. Secohd Appeal dismissed. 
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IN THE HIGH Court or JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE OLDFIELD AND Mk. JUSTICE 
DEVADOSS. 
Pakkiri Kanni er Appellant® (Plaintif ). 


V. 
Haji Mohammad Manjoor Saheb 
eby Agent Habibulla Saheb .. Respondent (Defdt.). 

Partition—Partial partition—Suit for—Omission to include all ttems of com- 
man properiy—Efect of. 

A suit for partition of common property, not being joint family property, 
is not liable to dismissal on the ground that all the common property in respect 
of which the suit might have been brought is not included in it. 

Appeal against the order of the Court of the Additional 
Subordinate Judge of Tanjore dated the 11th August, 1921 
in Appeal Suit No. 59 of 1921 (A. S. No. 332 of 1920 on 
the file of the District Court, Tanjore) preferred against the 
decree of the Court of the District Munsif of Tiruthuraipundi 
dated the 18th May, 1920 in O. S. No. 382 of 1920 (O. S. 
No. 5 of 1919 on the file of the Court of the District Munsif 
of Negapatam). 

R. Kuppuswami Aiyar for appellant. 

The Government Pleader C. V. Anatthakrishna Aiyar for 
respondent. ; 

The Court deliyered the following 


JUDGMENT :—Objection has first been taken to the lower 
appellate Court's findings that two items of common property 
are available for partition but are not referred to in the plaint. 
Those findings are findings of fact; and we have not been 
shown any ground on which we can interfere with thei in 
sccond appeal. . . 

The second appeal is then argued against the lower appel- 
late Court’s order remanding the suit with a direction to the 
District Munsif to give the plaintiff an opportunity to amend 
his plaint by including a prayer for relief in respect of the pro- 
perties Just referred to and other properties if any left by the 
deceased, and in case he does not so amend to dismiss the suit. 
We have not been shown any direct authority that a suit for 
partition of common preperty, not joint property, is liable to 
dismissal on the ground that all the joint property, in respect 





“A. A. O. No. 60 of 1922, pth April, 1923. 
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cf which it might have been brought, has not been included. 
Shortly we have not been shown that the objection founded on 
what is usually described as the plea of partial partition 
is available when a suit for division of common property not 
joint property is in question. 

It is true that in Mahomed Fuslur Rahman v. Mahomed 
Faszur Rahman Chowdhury (1), Motdeensa Rowthew v. 
Adahomed Kasim Rowthen (2) and Motdeen Kutti v. Mariam 
Umma (3), an opinion was expressed against the expedien:y of 
suits for partition of common property, in which the whole of 
the property available for partition was not included. But 
we have not been shown any decision that such suits are actually 
unsustainable and we are not prepared to hold that they are 
so. tis, we may point out, always open to the defendant 
In such a case as the present, if he thinks himself prejuci::d ny 
the exclusion of any property, himself to bring a suit in respect 
of it and have it tried with the suit already pending. Taking 
this view we must allow the appeal to the extent that we set 
aside the lower appellate Court’s order and direct it to dispose 
of the appeal in the light of the foregoing and with reference 
to the District Munsif’s findings on the issues. Costs in this 
Court will be costs in the cause and will be provided for by the 
lower appellate Court in the decree to be passed. 

This case coming on for hearing again on the 1 ith April 
1923, on being posted to be spoken to, the Court delivered the 
following 

ORDER :— It is pointed out to us that the additional Sub- 
Court of Tanjore, from which this appeal came has been 
abolished in consequence of the bifurcation of the district into 
Tanjore East and Tanjore West for judicial purposes and that 
therefore our order of remand to the lower appellate Court 
requires explanation. So far as we can ascertain, the District 
Court of Tanjore East now exercises appellate jurisdiction over 
Tiruthuraipundi District Munsif’s Court to which this case 
belongs. The remand must therefore be to the District Court 
ci Tanjore East, and our orders must be read accordingly. 


A. V. V. Appeal allowed. 


1 (1911) 15 C. W. N. 677. 2. (1915) 289 C, 895. 
3 (1921) 41 M. L J. 457. 
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IN THE HIGH COURT OF JUDICATURE AT MADFA». 


Present — MR. JUSTICE SPENCER AND MR. Jussice 
KRISHNAN. 
Karuthedath Pulakkat Manakkal Neelakandhan 


Nambudri, Uralan of Thirunarayana- 


puram Devaswom ... Appellani* (Appellan in A. 
j S. No. 52 of 1920 and Respon- 
dent in A. S. No. 56 of 1920). 
v. ; 
Vasudevan Nambudri, Karunawan and 
Manager and another ... Respondents (2nd and 3rd 


Defendant-Respondents in 
A. S. No. 52 of 1920 ald ap- 
pellants in A. S. No. 56 of 1920). 


Malabar Law—Kanom—Decree for redemption—Variation in appeal as 
regards compensation for im provements—Rights of pat lies on—Possession obtained 
by plaintiff im execution of original decree—E ffect—Mesne profils—-Plaintff’s 
liability for—Interest at sufficient rate—Award of, in lieu of mesne piofits— 
Defendant’s righi—Possession of proper iy—Com pensation consequential on 
wartation—Rigit to. 

In a case in which a decree for redemption of a kanom was subsequently 
varied in appeal in regard to the amount of the value of improvemeuts payable 
to the tenant, Aeld that interest at a sufficient rate might be substituted for rhe 
profits which the person in possession under the decree enjoyed during the 
period between his execution of the first Court’s decree and his giving notice 
that he had deposited the additional amount. 

Held further that in such a case the defendants were not entitled to recover 
possession merely because the amount of compensation foi improvements had 
been increased, but that, under S. 144, ©. P. C., they were entitled to interest 
or othe: compensation consequential on the variation of the first Courts decree, 

Appeal against the order of the Court of the Subordinate 
Judge of Ottapalam dated 28th September, 1920 in A. 5. Nos. 
52 and 56 of 1920 preferred against the order of the Court 
of the District Munsif of Walluvanad dated 18th March, 1920 


in E. P. No. 125 of 1920 in O. S. No. 435 of 1917. 
K. P. Ramakrishna diyar for appellant. 
C. Madhavan Nair lor respondents. 
The Court delivered the following 


JupGMENT :__Follqwing the observations of the Privy 


Council in the vase quoted by the lower appellate Couri, Lala 
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Kalyan Das v. Sheikh Maqbut Ahmad (1), interest at a suff- 
cient rate may be substituted for the profits which the person in 
possession under a mortgage decree which was subsequently 
varied, enjoyed during the period between his execution of the 
first Court’s decree and his giving notice that he had deposited 
the additional amount. 

It was unnecesary to remand this case for ascertainment 
ot the mesne profits. The defendants were not entitled to 
1ecover possession merely because the amount of compensation 
for improvements was increased vide Manian v. Kuthiravattath 
Raman(2) and Sankaran Nambudripad v. Sankaran Nair( 3); 
but under S. 144 of the Code of Civil Procedure they were 
entitled to interest or other compensation consequential on the 
variation of the first Court’s decree. 

We set aside the Subordinate Judge’s order of temand 
and direct that the petitioners do recover interest on the addi- 
tional compensation amount awarded at 12 per cent. from 4th 
April, 1919 when plaintiff took delivery till 1st March, 1920 
when the defendants became aware that the amount had been 
deposited. Each party will bear their own costs in these resti- 
tution proceedings in the lower Courts. In this Court appel- 
lant will get his costs. 

A.S. V. Order set aside. 





In THE HiGH COURT OF JUDICATURE AT MADRAs. 
PRESENT Mr. JUSTICE OLDFIELD AND MR. JUSTICE 


VENKATASUBBA RAO. 


Karri Bapanna and another ... Appellants* (PIfs.). 
v. 
Sunkari Yerramma and others ... Respondents (Defen- 


dants Nos. LI to 13). 


Evidence dct, S. 44—A pplicability —Gross negligence —Cases of —Decree 
against minor—Invalidity on ground of gross negligence of guardian—Flea in 
defence of—Maintainability—Particulars of negligence relied upon—lssue as to 
gross negligence—Necessity—Evidence—Documents relevant to portion of case— 
Rejection of—Propriety. 

The principle of S. 44 of the Evidence Act is applicable to cases of gross 
negligence, 

A defendant is entitled to plead in defence the invalidity of a decice obtain- 
ed against him during his minority on the ground of gross negligence of his 





4A, A. O., No. 262 of 1922 and C. R. P. No. 541 of 192a 22nd Veb, 1923 
tr. (1917) 35 M. L J. 169. 176. (P. C.) 2. (Iga) 41 M L. J. 15. 
3. 1921) IL L R. 44 M. 961. 
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then guardian. Such a plea is not untenable because he (defendant) has not 
brought a regular suit to have that decree set aside. Where a plea of gross 
negligence is raised, the negligence relied upon should be described in as defi- 
nite a manner as possible and a definite issue raised thereon, 


A Court is not entitled to teject documents tendered in evidence because they 
will not prove a particular part of the case, when they are relevant to establish 


another part. 

Appeal against the order dated 21st February, 1922 of 
the Court of the Additional Subordinate Judge of Vizagapatam 
in A. S. No. 361 of 1921 preferred against the decree of the 
Court of the District Munsif of Yellamanchili in O. S. No. 
384 of 1918. 

Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the Additional Sub- 
ordinate Judge, Vizagapatam, dated 21st February, 1922 in 
A. S. No. 361 of 1921. 

Y. Suryanarayana for appellants. 

P. Somasundaram for the respondents. 

The Judgment of the Court was delivered by 

Oldfield, JW_The order appealed against is one 
of remand. The question was whether, as the eleventh defen- 
dant alleged, a previous decree was invalid, because it had 
been obtained owing to the negligence of her then guardian. 
The first objection to this order of remand is that the plea of 
negligence was untenable in asmuch as, if the eleventh defendant 
wished to plead that she was not bound by the previous judg- 
ment she should have brought a regular suit to have it set aside. 
That does not appear to be in accordance with S. 44 of the 
Indian Evidence Act or the construction of that provision in 
Rajib Panda v. Lakhan Sendh Mahapatra (1). It is urged 
that S. 44 is not applicable when the previous judgment has 
been obtained owing to gross negligence ; and it is true that 
only fraud or collusion and not gross negligence is mentioned 
in it. We do not however think that the principle involved 
is inapplicable to cases of gross negligence. It may be observed 
that such cases were referred to as on the same footing with 
cases of fraud in Jogeshwar Narain Singh v. Roy Radha 
Raman (2) ; and we can see no reason on principle why any 
distinction should be made between the one class of cases and 
the othér. 


On the merits we think that the lower appellate Court 
has stated its reasons very badly for conclusions which are 


1, (1900) I. L. R. 27 Cal. 11. 2 (1913) 16 I. C. $43, 
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correct. The first question was whether the District Munsif 
was right in not coming to a conclusion on the plea of gross 
negligence. Therė is no doubt that this plea was not taken by 
the sith defendant in any distinct language in her written 
statements. The written statements were exceeding- 
ly general, the injunction of the Code thatal- 
legations of fraud and the like should be made specific, 
if they are made at all, being entirely neglected. On thesê 
pleadings however, two very general issues were framed, one 
of which the fourth, was quite wide enough to cover the plea of 
gross negligence ; and, a most important consideration, there 
isno doubt that the parties had in mind the plea of gross 
negligence at the trial and that the 11th defendant was attempt- 
ing to produce evidence in support of it, which was rejected, not 
because the matter was not agitated in the suit, but because the 
District Munsif did not think that that evidence was of any 
value. In these circumstances we hold that the case of gross 
negligence was open and that the Munsif should have found 
definitely on it. The lower appellate Court’s order therefore 
remanding the suit for re-trial on that point must be supported. 
It had already directed the Munsif to take an additional written 
statement from the 11th defendant. We supplement that 
direction by saying that the negligence relied on should be des- 
cribed in as definite a manner as possible and that a definite 
issue as to the gross negligence should be framed before the re- 
trial begins. 


The lower appellate Court’s order is next that in the re- 
trial certain documents shall be admitted in evidence and con- 
sidered. [Itis not clear on what grounds exactly it founded 
that direction ;,for it has not gone into the question whether 
those documents were rejected on any legal ground by the Mun- 
sif. We have done so with the result that we are not able 
to find any objection valid under the Evidence Act to the ad- 
mission of those documents established. They were apparently 
produced before the District Munsif ; but he dismissed them 
with the remark that they were prior to the date ofa certain 
compromise and that the father ` of the alleged adopted son, 
one Sanyasi Naidu, could not have known of them, and else- 
where commented, on the absence of documents to show that 
Sanyasi recognised his alleged adopted son as his son. We 
are told that the District Munsif was inaccurate in this and 
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that among the documents there are some which would support 
this part of the case. In any event however the documents, 
as the Munsif himself says, would show that Chellammal the 
widow of Sanyasi after his death recognised the alleged adopt- 
ed son. That in our opinion would certainly be a relevant 
fact and it would of course be for the trial Court to estimate 
sts importance. The District Munsif throughout has not shown 
that there is any provision of the Evidence Act under which he 
was justified in excluding these documents. He was not justi- 
fied in excluding them, because they would not prove a particu- 
lar part of the case, when they were relevant to establish an- 
other part. This being so, this portion also~of the lower 
appellate Court’s order was correct. ° 

The appeal accordingly fails an is dismissed with costs of 
the 11th defendant (the rst respondent). The Civil Revi- 
sion Petition is dismissed. No order as to costs. 


A. S. V. ee Appeal dismissed. 
IN THE Hicu COURT or JUDICATURE AT MADRAS. 


PRESENT 1 SIR WALTER SALIS SCHWABE, K. C., Chief 
Justice, AND Mr. Justice RAMESAM. 


Rose Charlotte Pritchard ... Appellant* (Respondent). 
V. 
Walter Edger Pritchard ... Respondent (Petitioner). 


Divorce—Husband’s suit for—IVife’s costs of defending—Rule—E xce plion— 
Appeal by wife from ddcree in sust—Costs of—Rule as to 


A wife, who is charged rightly or v rongly by her husband in a Divorce 
Court, is, as a rule, entitled to be provided by the husband with the funds re- 
quired for defending the suit, to be given her taxed costs. Cases where (1) the 
wife has ample means of her own to defend herself, and (2) the solicitor who 
is employed has been guilty of misconduct, are exceptions o this rule. lhe 
position is dificult in the case of an appeal by the wife from the decree made 
in such a suit. If she fails in the appeal, the respondent (husband) is en- 


titled to his costs of the apppeal. 


On appeal from‘the Judgment and decree of the Hon ble 
Mr. Justice Phillips, dated the 31st January, 1922 and made 
in the exercise of the ordinary original matrimonial jurisdiction 
of the High Court in O. M. S. No. 9 of 1921. 

Vere Mocket instructed by Short and Bewes and Co. for 


appellant. ° i 
Sydney Smith instructed by Grant and Greatorex for res- 


pondent. | 
*O, 5. Appeal No. 31 of 1922. azrd March, 1923. 
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The Court delivered the following 


JUDGMENTS ~The Chief Justice This is an appcal 
from an order of Phillips, J., granting a decree nist to a 
husband against his wife. He found, as a fact, that the wife 
was leading an immoral life since her marriage, that she com- 
mitted adultery with persons unknown and that, therefore, the 
husband was entitled to a decree. ý 


I agree with the learned Judge that a great deal of the 
evidence is not very clear and definite, but you cannot expect, 
in such a case, to get very definite evidence. There is evidence, 
which the learned Judge accepted, that the wife after the mar- 
riage lived in a notorious house of ill-fame, that she at night 
time hung about outside bioscopes where she at any rate con- 
versed with soldiers and that on one occasion she quarrelled in 
the street with another woman of bad reputation, the cause of 
the quarrel being according to the police evidence, that the res- 
pondent accused the other lady of taking away soldiers from 
her who had promised to go to her place. The learned Judge, 
having seen the witnesses and heard the evidence, accepted it 
and I think there was, ample evidence on which he could come 
to that conclusion, and this decree must, therefore, stand. 

Another point is taken and that is the question of costs. 
In this case the learned Judge has, before the hearing of the 
case, given Rs. 75 costs to the respondent. It was something, 
at any rate, to go on with, but I do not think that it was in- 
tended to be a final order at all. He says that some of the 
witnesses who were called were possibly unnecessary, and he 
refused to make any further order, having found the wife 
guilty. I do not think he attempted to apply the right principle 
to the matter at all. Except, at any rate, in two cases, firstly, 
where the wife has ample means of her own to defend herself, 
and, secondly, where the solicitor who is employed has been 
guilty of misconduct, she would have te be provided with funds 
by the husband ; but apart from that, the general principle, 
to my mind, is that the wife, who is charged rightly or wrongly 
by her husband in a Divorce Court, is entitled to be given her 
costs in defending that suit. The proper way of doing that is 
to give her taxed costs, and I think in this case the order must 
be varied by giving her taxed costs’of the suit__of course, it 
will be for the Taxing Officer in taxing the bill to say whether 
any of the witnesses were necessary or not. However when 
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you go to the Court of Appeal, the position is different and the 
respondent would naturally have to be paid his costs of the 
appeal ; but as the appellant has succeeded in the matter uf 
costs though she has failed as regards the main part of the 
appeal, the fair order would be that there will be no costs of 
the appeal. 

» Ramesam, J. | agree. 


A. 5. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 


Appeal dismissed. 


PRESENT MR. Justice KRISHNAN. 


Kanniappa Mudaliar Peittioner®™ (154 Respondent). 


Y. 
B. Chinnaswami Chettiar 


and another Respondents (Petitioner ana 2nd 


Respondent). 


Election Rules —Rule 14 Cl. (1) —Infringement of —Effect 
Rejection of—Polling Offtcer’s initials—Absence of—Rejection on ground of 
—Palidity—P oof that vote was in othe respects a properly recorder vote by a 
duly qualified voter —Effect —Rules 13, 14 15—Obyect of —Infringement of -— 
Effect. 

Rule 14 Cl. (1), of the rules framed by the Governor-in-Council for the 
conduct of Municipal elections, is not a mandatory rule the infringement of 
which will render the vote necessarily invalid. If nothing more appeared than 
that Rule 14 Cl. (1) was infringed as 1egards certain votes, that would be a 
prima facie ground for rejecting those votes ; Lut ‘if it is proved by evidence the 
votes were given by duly qualified voters by the polling officer they should not 
be rejected. 

Held that a vote was not to be treated as invalid and rejected on the sole 
ground that it did not bear the polling officer's initials where it was proved that 


—Fele —- 


in all other respects it was a properly recorded vote by a duly qualified voter. 


Object of Rules 13, 14 and 15 of the Election rules and effect of thei: in- 
fringement. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act, praying the High Court to revise 
the order dated 8th December, 1922 and made in O. P. No. 
& of 1922 on the file of the Court of the Subordinate Judge 
cf Chingleput. 

T. R. Ramachandra Aiyar and S. Srinivasa Aivar for 
the petitioner. 

A. Krishnaswami Atyar for respondents. 


C: R. P. No. 882 of 1922. sth March, 7923. 
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The Court delivered the following 

JUDGMENT This revision petitioh arises in connec- 
tion with the election of a councillor for ward No. 4 of the 
Conjeewaram Municipality in October last. The petitioner 
before me Mr. Mudaliar and the 1st respondent Mr. Chettiar 
were rival candidates. The latter got 2 more votes than the 
former and would in the ordinary course have been declared 
elected; but the Chairman held 2 of his votes to be invalid’ on 
the ground that the ballot papers on which such votes were 
recorded, Exs. A and B, did not bear the initials of the polling 
officer as required by R. 14, Cl. (1) of the Rules framed by 
the Governor-in-Council for the conduct of Municipal elections 
and published in the Fort St. George Gazette as notification 
No. 1120, dated 23rd November, 1920. Having done so, he 
proceeded to act under R. 28 and draw lots as the number of 
votes for the 2 candidates had become equalised ; and as the 
drawing resulted in Mr. Mudaliar’s favour he declared him 
duly elected. Thereupon Mr. Chettiar filed an election peti- 
tion before the Subordinate Judge of Chingleput claiming that 
the 2 votes in question were valid ones and were wrongly cx- 
cluded. The learned Subordinate Judge has found as a fact 
that the 2 votes were actually given by 2 duly qualified voters 
who voted at the election and that the ballot papers Exs A and 
B themselves were the outer foils of 2 counter-foils in the 
voting paper book kept by the polling officer and that there 
could be no question that the votes were genuine votes recorded 
by 2 voters entitled to vote. The only objection urged to the 
reception of these votes was as already stated that they did not 
bear the polling officer’s initials. No other rule or provision 
is said to have been infringed. In these circumstances the 
Subordinate’ Judge held that it was wrong to reject the votes 
as invalid and that they should be counted in Mr. Chettiar’s 
favour. That made the number of votes in his favour larger 
than the number Mr. Mudaliar got: Consequently he set 
aside Mr. Mudaliar’s election and declared Mr. Chettiar as 
properly elected. ‘The revision is against that order. 


From what is stated above it is clear that the question to 
be considered is whether a vote is to be treated as invalid and 
rejected on the sole ground that it does not bear the polling 
officer's initials even though it is proved that in all other res- 
pects it ig a properly recorded yote by a duly qualified voter. 
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The decision of the point is obviously material in the present 
case as the result of the election entirely turns on it. 

The learned Vakil for the petitioner contends that the mere 
absence of the polling officer’s initials on the ballot paper is suf- 
cient by itself to invalidate the vote and he relies upon the 
ruling in Shyam Chand Basak v. Chairman, Dacca Municipa- 
lity (x1). In that case the question was not one of the invali- 
dity of a vote given at an election properly held as here but 
of the invalidity of the whole election itself on the ground of 
its having been held out of the proper hours fixed for it. 
There the election was begun later and continued later in the 
morning and begun earlier in the afternoon than the time fixed 
for it. The question before the learned Judges was whether 
that irregularity vitiated the election in toto. After an cla- 
borate discussion of the case-law on the point the learned 
Judges held that the condition infringed was not a mandatory 
one and that the election could be upheld if it was shown that 
ite result was not affected by the error or irregularity commit- 
ted, the burden to prove which was on the person supporting 
the election; but that if there was reasonable ground to believe 
that the result was affected by the irregularity the Court should 
set itaside. IfI may say so respectfully I entirely agree with 
the views expressed in this case. Though the ruling is not 
strictly in point as we are dealing with a case of a vote being 
challenged and not the election itself the principles laid down 
may be applied to the present case and applying them it will 
follow that if nothing more appeared than that rule 14 Cl. (1) 
was infringed as regards the 2 votes that would be a prima facte 
ground for rejecting those votes ; but if it is proved by evidence 
that the votes were given by duly qualified voters on ballot pa- 
pers supplied to them by the polling officer they should not be re- 
jected. In this case such evidence is forthcoming and the 
learned Subordinate Judge has found that the votes are genuine 
and I must accept that finding in revision ; on that finding I am 
of opinion that Subordinate Judge’s view that the votes should 
be counted is correct. 


I do not consider rule 14 Cl. (1) as a mandatory rule the 
infringement of which will render the vote necessarily invalid. 
The rule is evidently intehded to identify the ballot paper as 
one given out by the polling officer. Tf as in this case the pa- 
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per can be so identified by other evidence, the absence of the 
initials may, I think, be disregarded. ‘The difficulty in any 
particular case will be to prove such identity. 

Rules 13, 14 and 15 show how votes are to be recorded. 
When a person presents himself to vote he is given under R. 13 
a signature slip on which his name and number in the electoral 
roll are entered and which he has to sign or put his thumb im- 
pression on, if he is illiterate. The polling officer files fhe 
slip if, as in this case, there is no question of the voter's identity. 
Under rule 14 the voter is then given a ballot paper with the 
initials of the polling officer on its back and the polling officer 
has also at the same time to enter the voter’s number on the 
electoral roll in the counter foil and put his initials against his 
name in the electoral roll. Under R. 15 the voter who has got the 
ballot paper secretly puts a mark against the name of the candi- 
date he votes for and folds and deposits the paper in the ballot 
box. These rules are evidently intended to enable a person 
who is a duly qualified voter to give his vote secretly and freely, 
on the ballot paper supplied to him by the polling officer, to the 
candidate he approves of. So long as this object is shown to 
have been attained in spite of the infringement of any rule, 
such infringement cannot I think justify the rejection of the 
vote ; more particularly when the infringement is not by the 
voter but by the polling officer for whose default he cannot pro- 
perly be held responsible. 

Rule 17 provides what irregularities necessarily invalidate 
a vote ; there is no reference in this rule to the failure on the 
polling officer’s part to initial as required by rule 14 as invali- 
dating a vote. It is clear therefore that rule 14 is not a man- 
datory rule the non-compliance with any part of which would 
necessarily invalidate a vote. Inthe corresponding Ballot Act 
of 1872 in England there is a provision in Part 1 S. (2} which 
requires the ballot paper to be officially marked on both sides ; 
and the 2nd paragraph of that sectionesays that any ballot pa- 
per that has not the official mark on its back shall be void and 
not counted. A question arose in England whether the absen- 
ce of the official mark on the front of the ballot paper would 
vitiate a vote or not, in the case of Ackers v. Howard (2). 
Their Lordships held that a ballot paper conforming in other 
respects to the requirement of the Ballot Act was not void be- 
Cause it has not the official mark on its face. That case is 
"2, (4886) 16 QB D 746. eS kk aii 
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very similar to the one before us. Inthe Islington care 
(1901) 5, O’malley and Hardcastle page 125 it is observed by 
Kennedy, J., that “an election ought not to be held void by 
rcason of the transgressions of the law, committed without any 
corrupt motive by the returning officer or his subordinates in 
the conduct of the election where the court is satisfied that the 
clection was notwithstanding these transgressions, an election 
teally and in substance conducted under the existing election 
laws, and that the result of the election, that is, the success of 
the one candidate over the other, was not, and could not have 
been, affected by these transgressions.”’ It may be said with 
equal force and justice that a vote ought not to be held void on 
account of the mistake of the polling officer, in the conduct of 
the election, made without any corrupt motive where the Court 
is satisfied that the vote was really given in substantia] accord- 
ance with the election rules by a duly qualified voter to a candi- 
cate. 

For the above reasons I would hold that on his findings of 
fact the Subordinate Judge’s view is correct and dismiss this 
C, R. P. with costs. 

A. S. V. EREA Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE AYLING AND MR. JUSTICE 
ODGERS. 
The Taluk Board Dindigul, through its 


President e” Appellant*® (1st defendant) 
v. 
Venkatarama Aiyar (died T. E. and others)... Respondents 
(Plaintiffs). 


Adverse possession—G1amanatium—Rights of villagers ‘and Gove: nment-— 
User by villagers—F fect of. 

Nattam Poramboke in a village vests in the Government and it is open 
to the Government in the exgrcise of its discretion to grant portions of the nattam 
for building purposes. The mere fact that the villagers have been using por- 
tions of the nattam as a threshing floor and also for stacking hay and paddy, 
storing manure and green leaves, and grazing cattle, does not create a right 
in the villagers advetse to the Government. ‘The enjoyment is of too fugitive 
and patently permissive a kind to support a right in the villazers either by 


custom or by prescription. 
Second Appeal agatnst the decree dated 4th October 1920 
of the Court of the Additional Subordinate Judge of Madura 


*Second Appeal No.°289 of 1921. agrd April, 1923, 
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in A.S. No. 49 of 1920 preferred against the Decree dated 
15th July 1919 of the Court of the District Munsit of Tiru- 
mangalam in O. S. No. 417 of 1918. 

T. Narasimha Aiyangar and T. Nallasivan Pillai for ap- 
pellants. 

K. Bhashyam Aiyangar for respondent. 

The Court delivered the following 

JUDGMENTS :.4yling, J. :_This appeal relates to 49 
plot of land, 14 cents in extent, forming part of S. No. 261. 
2 F—4 in Solaikurichi village, Madura Talug which measures 
19-28 acres and is registered as Nattam (building site) porom- 
boke. Most of the S. No. has already been built over, but 
2.92 acres are still vacant and of this Government has granted 
the suit plot to the Dindigul Taluq Board (1st defendant) to 
build a girls’ school upon. The plaintiffs are villagers, who 
claim that they have a right to use the whole of the vacant land 
(including the suit site) for various agricultural purposes and 
plead that the grant to the Taluk Board is consequently illegal. 

The sole question is as to the legality of the grant and on 
this the two lower Courts have come to opposite conclusions, 
the Subordinate Judge in first appeal deciding in favour of 
Plaintiffs. 

It is not disputed that Nattam poramboke may properly be 
granted for the purpose specified ; but plaintifts claim a right 
vested in the villagers whom they represent incompatible with 
such a grant. 

They say in para ; of the plaint “ from time immemorial 
this kalam poramboke has been in the undisturbed enjoyment of 
the ryots of the said villages and they have been using it as of 
right for communal purposes as detailed hereunder. That 
the said site from time out of mind has been used and is now 
being used as a threshing floor for about 500 acres in times of 
harvest (kodai and kalam) for storing manure and green 
leaves, for stocking hay-staks immediately after the harvest, for 
drying paddy before they are taken to the granaries of the ryots 
for allowing their cattle, buffaloes, etc., amounting to 1.000 and 
more to stray and remain there before they are taken for graz- 
ing and for other incidental innumerable purposes connected 
with agricultural operations. ” 

The lower Appellate Court finds as a fact that the villa- 
gers have been using the land for purposes mentioned in the 
plaint and proceeds. “The question is- whether such enjoy- 
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ment has given them the right asserted by them in the plaint 01 
whether it was onl? as a matter of grace that the villagers were 
permitted such acts of enjoyment.” He decides in favour of 


Plaintiffs. 


It seems to me that whether the right claimed by the 
Plaintiffs is based on custom or prescription, the enjoyment al- 
leged is of too fugitive and patently permissive a kind to afford 
any support to it. There is probably, no village in the Presi- 
dency in which the unoccupied village site is not used for the 
purposes indicated. Such user does no harm to any one, and is 
unobjectionable until the land is wanted for its legitimate pur- 
pose. I do not propose to labour this point as it is sufficient 
to quote from the Judgment of a Bench of this Court (Benson 
and Bhashyam Iyengar, JJ.) dealing with an absolutely simi- 
lar case [The Collector of Godavari District on behalj of the 
Secretary of State for India in Council v. Jannavula Pedda 
Rengayya and another (1)]. “ According to the common law 
oí the country the control ot Grama Natham vests in the Re- 
venue authorities and they are at liberty to grant portions of it 
at their discretion to persons who apply for it for building pur- 


33 


poses. 

It is suggested as a ground of distinction that the use of 
the land as threshing floor, which is not specifically refcrred to 
by the learned Judges in that case though probably included, 
is a ground of distinction. It seems to me to differ in no way 
from the other uses set out in the plaint. Any flat hard piece 
vf ground can be utilised as a threshing floor—and such user 
1s of just the same character as the others. 

Apart from the evidence of user, the only other evidence 
in plaintiffs favour to which we are referred is Ex. A, copy of 
an order of the Madura Tahsildar in 1902. It appears from 
this that about that time another portion of the same unoccu- 
pied natham poramboke bad been set apart for building police 
lines and that on the ryots petitioning that this would be “ an 
obstruction to the public use” it was ordered that another 
locality should be selected, and that the place originally chosen 
should be kept as threshing floor poramboke, etc. for the public 
use. 

I am not prepared to attach much weight to this as evi- 
dence of recognition by Government of the rights claimed by 





1. (1903) 4 M. L. T. 440 
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plaintiffs : and still less as evidence of a fresh grant for commu- 
nal purposes other than building site. Ex. A is merely the 
order of the Tahsildar communicating to the ryots the fact that 
the Board of Revenue had acceded to their request, and given 
up the scheme of building police lines on that spot. Neither 
the petition of the ryots nor the orders or reports of the Deputy 
Collector and Collector, or the proceedings of the Board (all 
specifically referred to in Ex. A) are in evidence and | find it 
impossible to say from Ex. A that Government either recog- 
nised plaintiffs’ rights, or made a fresh grant of the land We 
do not know the extent of the land required for the police lines 
or except by conjecture the nature of the petitioners objections, 
o1 the extent to which the existence of an equally suitable alter- 
native site may have influenced the Board’s decision [I can- 
not agree with the lower appellate Court that Ex. A evidences’ 
any acknowledgment of plaintifts’ rights, or was more than a 
concession to their pleas (or those of their predecessors) on 
the ground of comparative convenience as estimated at the 
time. 

I would set aside the decree of the lower appellate Court 
and restore that of the District Munsif dismissing the suit with 
costs throughout. 

Odgers, J. :_-My learned brother has set out the facts 
and it is unnecessary for me to repeat them. The question is 
__ have the plaintiffs acquired any and what rights in the sait 
land?’ The question falls under two heads (1) have 
they acquired such rights, if at all, by long enjoyment (2) or 
by grant. ‘The land is admittedly building site poramboke and 
any rights acquired by long enjoyment must have been acquired 
against Government. The lower appellate Court has appa- 
rently found ascustomary right in favour of plaintiffs founded 
on long enjoyment from 28-70 years as spoken to by the wit- 
nesses. The nature of the enjoyment is very varied—.the user 
most prominently put forward is kalam¢(threshing floor) but 
other alleged user includes “ strong manure and green leaves, 
stocking hay-stacks, drying paddy, allowing cattle, buttaloes, 
etc, to stray and remain there before they are taken for grazing 
and for other incidental innumerable purposes connected with 
agricultural operations ” (See plaint, para. 5). In the first 
place it seems clear that no easement in the ordinary sense of 
the term as defined by S. 4 of the Easements Act has been ac- 
quired. ‘The right is not set up in respect of a dominant tenement 
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to which the easement is appurtenent over a servient tenement 
subject to it. Ashref Ali v. Jagan Nath and other; (2). 
It is true that S. 18, Easements Act recognises that easements 
may be acquired by virtue of a local custom and the illustration 
(a) to the section appears to illustrate a customary right rather 
than an easement though it may be justified by the fact that 
every cultivator as the owner or possessor of cultivated land 
has the right to graze his cattle on the common waste. In 
my opinion the right claimed here must be established 1/ at all 
as a custom recognised in S. 2 (b); Easements Act. The dis- 
tinction between a customary right and customary easement is 
seen in Palaniandi Tevan and others v. Puthirankonda Nada- 
nand and others (3). No fixed period is laid down by law 
as necessary to establish the former. In the Madras case 
quoted above the law as laid down in Kuar Sen v. Mamman( 4) 
was approved. The learned Judges there held (para (2) 
page 92) “In our opinion a Court should not decide that a 
local custom such as that set up in this case, exists, unless the 
Court is satisfied of its reasonableness and its certainty as to 
extent and application, and is further satisfied by the evi- 
dence that the: enjoyment of the right was not by leave granted 
or by stealth or by force, and that it had been openly enjoyed 
for such a length of time as suggests that originally by agree- 
ment or otherwise, the usage had become a customary law of the 
place in respect of the persons and things which it concerned. ” 
Apart from reasonableness, I do not think it can be said in the 
present case, that the alleged custom is certain as to extent or 
application. The waste land in question was obviously used 


for any and all purposes or for several purposes at one or 
different times. Each user was fugitive or intermittent so 
much so that as shown by the plaint itself it is extremely difficult 
if not impossible to say what the customary user sought to be 
established was. _[ndiscriminate miscellaneous user of village 
waste land cannot in my opinion establish the fact that such user 
had become “a customary law of the place in respect of the 
persons and things which it concerned.” The user here is 
much too indefinite to do anything of the kind : I do not think 
the attempt to establish the primary user of the land as kalam 
can be supported. 


2. (1884) I LR 6 All. 497. 3. (1897) I LR 20 M. 389. 
4 (1895) I LR 17 All 87 i 
R —4 
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In The Secretary of State for India in Council v. Janna- 
vula Pedda Rengayya and another (1) aeprecisely similar case 
arose as to the village building site. The learned Judges 
held that no customary right was established. ‘They said until 
it (the land) is appropriated in this way to the use of some defi- 
nite person it is usual for the villagers to make use of it in any 
way that suits them best. They throw rubbish on jf, graze 
their cattle on it, use it as a latrine, and the like and they kre 
rarely interfered with. But it is always understood that this 
use is permissive on the part of Government and that Govern- 
ment, has the right at any time to appropriate it for any special 
public purpose or grant it to an individual for building pur- 
poses.” There is therefore no sufficient evidence from which 
l can say that a custom has been established. 

There is no direct evidence of any grant, but the lower 
appellate Court relies on Ex. A as an acknowledgment of the 
rights of the plaintiffs in the suit land. The villagers protest- 
cd some years ago when it was proposed to erect pulice lines 
on the site in question. The Collector’s order, proceedings of 
the Board of Revenue and Deputy Collector’s disposal though 
referred to in Ex. A are not before us and Ex. A is an endorse- 
ment signed by the Tahsildar on the petitions of the villagers. 
The endorsement says “the place shall be kept as threshing 
floor, poramboke, etc. for the public use.” It may be that 
no undertaking is intended or implied in this that the place shall 
be so kept for ever : in any case I think it impossible to hold 
that Government by this endorsement of the Tahsildar cither 
intended or must be held in law to recognise the alleged custom- 
ary rights of the villagers in the waste. If this were so, it 
would be reasonable to suppose that this would much more 
clearly appear from the proceedings of the Collector or the 
Board which the appellants-have not laid before us. Under 
the circumstances I am not prepared to say that Ex. A is an 
acknowledgment of these rights of the villagers. Differing 
from the lower appellate Court I therefore hold that the appel- 
lants must succeed and that no customary right has been esta- 
blished by the respondents, 


A, V.V. - ee Appeal allowed. 
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IN THE HIGH COURT or Jupicarure at MADRAS. 


PRESENT : MR. Justice PHILLIPS AND Mr. Justice 
VENKATASUBBA RAO. 


Thareesamna and others ... Appellants* (Defendants 
Nos. 6 to 8). 
The Deputy Collector, Cochin 
and others ... Respondents (Plaintiffs and 
154, and, 4th, sth, gth to 
20th 4efendants). 


land Acquistion Ac, Ss. 23 and 24 (5) —Aequisition of land for reclama- 
tio: and building purposes--Mode of valualion—Market vaine—Possibility of 


fuiure development, 

Per Venkatasubla Rao, J. — Where land is acquired under the Land Ac- 
quisition Act, its owner is entitled to the value obtainable in open market for 
the land if put to its most lucrative use. In assessing the compensation the 
.Conrt may take into consideration not only the present purpose to which the 
land is applied, but also any other more beneficial purpose to which in the course 
of events, it might, within a reasonable period, be applied. ‘The special adap- 
tability of land for building purposes is an element to be taken into consideraa- 


tion in fixing the compensation. 
English and Indian case-law considered. 
Appeal against the order of the District Court of South 
Malabar in Land Acquisition Case No. 2 of 1919. 
C. V. Ananthakrishna Aiyar for appellants . 
The Advocate General, O. T. Govindan Nambiar and 
T. S. Visvanatha Atyar for respondents. 


The Court delivered the following 

JUDGMENTS :__Phillips, J. :__I think the District Judge 
is inclined to allow insufficient weight to the award itself, which 
is the estimate of an Impartial officer, based upon evidence and 
personal enquiry, and cannot therefore be ignored in coming 
‘to a conclusion on the evidence, but notwithstanding this I am 
not prepared to differ from his conclusions and I agree in the 
order proposed by my learned brother. 

Venkatasubba Rao, J. The land acquired is 6 acres 
56 cents in extent and is in Cochin Town. The learned Dis- 
trict Judge has very clearly set out in his judgment the situation 
of the land, and it is sufficient for the present purpose to say 
that it is close to Kalvetti densely covered with houses and that 
a tidal channel runs through it. On the west is the European 
quarter fronting the sea and on the north is the commercial 


*Appeal No, 145 of 1921, 17th April, 1923. 
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land abutting on the back-water. The learned District fudge 
has proceeded on the assumption that the value of the land 
in the aforesaid two localities cannot furnish any basis for pur- 
poses of comparison and this has not been seriously attacked 
before us. 

The main question, however is, is the value to be assessed 
on the footing that the land is agricultural, as has been done 
by the Deputy Collector, or is its adaptability for building pfr- 
poses to be taken into consideration, as has been done by the 
District Judge ? On behalf of the Government three witnesses . 
were examined. The rst witness, who is a Municipal Coun- 
cillor, admits that on the acquired portion people have lived for 
# long time and.that there were tiled dwelling houses. He, 
however, states that it is marshy and not fit for commercial 
purposes and that respectable people would not live there. 
The second witness- says that, except for 60 feet breadth of 
the canal, the whole site is available for house building and 
admits that the most profitable way of developing the acquired 
land would be to deepen the channel and use the banks for 
ware-houses. He also says that respectable people would not 
live on the site, and the 3rd witness similarly deposes that the 
land is not fit for mercantile purposes, that it is not healthy 
and that well-to-do people would not live there. The eHect 
of the evidetice is that the sanitary conditions are not satisfac- 
tory and that people, who can afford to live in more healthy 
surroundings or in more fashionable parts of the town, would 
not generally reside on the site acquired. The land has been 
acquired for building purposes and it is not disputed that, when 
it is reclaimed, it can be rendered suitable for house-sites. 

The learned District Judge has held that the owner is 
entitled to the value obtainable in open market for the land 
if put to its most lucrative use. It seems to me that he has 
stated the principle correctly. In The Queen v. Brown (1), 
agricultural land was held to have a potential value for building 
purposes, Cockburn, C. J. observing “ A Jury * * *** * * 
may take into account not only the preserit purpose to which 
the land is applied, but also any other more beneficial purpose 
ta which in the course of events at no remote period it may be 
applied ** * ** ” 

If the special value exists only for the particular purchaser 
who has obtained powers of compulsory purchase it cannot be 


r LR2QB 630. 
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taken into consideration in fixing the price. But when the 
special value exists also for other possible purchasers, the owner 
is entitled to have this element of value taken into consideration. 
See the observations of Lord Moulton in Jn re Lucas v. Ches- 
terfield Gas and Water Board (2). The principle underlying 
this dictum is that the purpose for which the land is acquired 
should not be taken into consideration, for, if it were so, the 
public would be purchasing as it were, its own Improvements. 
See Wernicke v. Secretary of State for India in Council (3). 
Land Acquisition Act, S. 24 (5) embodies this rule. But when 
the special value exists for other possible purchasers, there ts a 
market in which that special value goes towards fixing the mar- 
ket price. See again the observations of Lord Moulton in 
In re Lucas v. Chesterfield Gas and Water Board (2) above 
cited. Under S. 23, the Court is to take into consideration 
the market value of the land. The expression “ market value” 
has been described “ as the price that an owner, willing and not 
obliged to sell, might reasonably expect to obtain from a willing 
purchaser [Kailash Chandra Mitra v. Secretary of State for 
India in Council (4) ], and the special adaptability for building 
purposes has been repeatedly held to be an element to be taken 
into consideration. “If, for instance,” says Vaughan 
Williams, L. J., in Bwilfa and Marthyr Dare Steam Collieries 
Ltd., v. Pontypridd Waterworks Co. (5) “he (the umpire) 
has to assess the value of land which is used as an agricultural 
land, he is entitled to take into consideration its adaptability 
for building land, because that is a fact which is in existence 
at the time the notice to treat is given. ” 


The value for future purposes is generally referred to as 
the potential value of the land. “The tribunals assessing 


compensation may take into account not only the present pur- 
pose to which the land is applied, but also any other more bene- 
ficial purpose to which, in the course of events, it might within 
a reasonable period be applied......... ” Lord Halsbury's 
[aws of England, Vol. VI, page 37. 

This is a well established principle and has been recognised 
in numerous decisions in India. It was held in Premenund 
Bussal v. The Collector of Calcutta (6), that the correct prin- 
ciple to apply is to assegs the market value of the property not 


2. (1909) IK B x6 at 31. 3. (1909) 13 C W N 1046 at 1049. 
4 (1910) 17CL J 34: 35 5. (1902) II K B 135 at 141. 
6, ILR2C 103. 
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according to its present disposition but as laid out in the most 
lucrative and advantageous way in which the owners could dis- 
pose of it (p. 108). Similarly in In re The Collector of 
Poona v. Kasinath Khasgiwala (7), where the land acquired 
was originally devoted to agricultural purposes, compensation 
was awarded on the footing of the most lucrative use of the 
land ; and it was not disputed that there the most advantageous 
way was to use it for building purposes. This principle wa’ 
applied in In the matter of the Land Acquisition Act, Munjt 
Ahetsey (8) where the land acquired lay in the vicinity of a 
town where building was going on and there was a fair prob- 
ability of the owner being able, owing to its situation, to sell or 
lease his land for building purposes. I may also refer to a 
recent decision of this Court in Raghunatha Rao v. Secretary 
of State for India (9) which recognises this principle. 

The Deputy Collector arrived at the value of the land by 
capitalizing income. ‘The income was necessarily of the land 
according to its present disposition and not as laid out in the 
most lucrative and advantageous way in which the owner could 
dispose of it. The income was of the land as used for agri- 
cultural purposes. The method adopted is opposed to the 
principle as enunciated in the decisions on the subject both Eng- 
lish and India. The learned District Judge, on the other 
hand, has adopted the method of valuation of fixing the price 
with reference to the value of the lands adjacent to the land 
acquired and possessing similar advantages. I have no doubt 
whatsoever that he has adopted the correct method. 


I have so far dealt with the principle to be applied in de- 
termining the compensation. The next question to be decided 
is, has the District Judge come to a right conclusion on the 
evidence before him ? In my opinion, he has correctly appre- 
ciated the evidence, and, as I agree with his conclusions. [ shall 
deal with this aspect of the case very briefly. He has advert- 
ed to the sale deeds covering the lands.in the vicinity. Of 
these it seems to me that the following are material and fur- 
nish the basis for the valuation of the land in question. 
(1) Ex. [X relates to No. 369 sold in 1913 at Ks. 75 per 
cent. (2) Ex. VI relates to No. 362 sold in 1916 at Rs. 80 
per cent. (3) Ex. VIII relates to No. 360 sold in 1417 at 
Rs. 100 per cent. (4) Ex. XI relates to the thirty-vear 


7, (1886) I L R ro B 585. 8. G891) IL R 15 B 279. 
9. 13 LW 11. 
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leases granted by the Municipality in 1918 at Rs. 176 to 225 
per cent, of Survéy No. 578 reclaimed by the Municipality. 
Then we have another class of sale deeds which have not the 
same direct bearing on the question but which, in a greater or 
less degree, prove that the value of land has been rising and 1s 
generally high throughout Cochin : (1) Ex. VII which relates 
to No. 79 sold for Rs. 170 per cent in 1919 after the date 
of the notification. (2) Ex. HI which relates to No. 607 
which fetched in 1918 Rs. 7ooacent. (3) Ex. KALII which 


relates to No. 571 which fetched Rs. 1,440 a cent. This was- 


in 1919 after the date of the notification. On this material 
and on some oral evidence, the District Judge has come to the 
conclusion that Rs. 100 a cent fairly represents the value of 
sites with a good road frontage in the locality in question. 1 
am not prepared to disagree with him. As was observed m 
in re The Trustees for the Improvement of the City vf Bom- 
bay v. Kersandas (10), no evidence of former sales can be ob- 
tained which shall be precisely parallel in all its circumstances 
to the sale of the land compulsorily acquired, and dittcrences 
exist, and it is impossible to state with precision what allowance 
should be made for them. ‘The learned District Judge has 
rightly refused to adopt a valuation based on Exs. HI and 
XXIII. The lands comprised by them are situated in the 
northern portion which, as already observed, is the valuable 
commercial land abutting on the backwater. No. 79 fetched 
no doubt Rs. 170 per cent, but this fact is not very usctul, not 
only because the sale was subsequent to the date of the notifica- 
tion but also because the plot is, as the District Judge describes 
it, a good corner block.’ I may here state that, in respect 
of the land covered by Ex. XI, it costs the Municipality Rs. 80 
per cent to reclaim it. It was argued on behalf of some of 
the claimants that the thirty-year leases of this reclaimed land 
fetched on the average Rs. 200 per cent and deducting Rs. So 
from it a compensation’ of at least Rs. 120 per cent. should have 
been awarded. But this argument ignores the fact that the 
situation of the reclaimed land, No. 578, is more favourable 
than that of the land in question. The former is much nearer 
the commercial quarter of the town. 


Dealing with individual claims in regard to Nos. 373 to 
375, the District Judge thinks that, as they constitute a compact 


10, (1908) I L R 33 B, 28 at 32, 
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site, Rs. 100 per cent, would be reasonable, and he deducts for 
cost of reclamation Rs. 60 and awards Rs. %40 per cent. [am 
satisfied that this is a fair valuation. It is difficult to say 
whether Rs. 100 or Rs. 120 or a little more or less is the 
proper value of the land, and it is equally difficult to say whe- 
ther the cost of reclamation would be Rs. 80 or Rs. 60 or 
some other figure near it. The District Judge had before 
him the evidence that it costs the Municipality Rs. 80 per cent. 
to reclaim-the land covered by Ex. XI. It is, indeed, 1m- 
possible to accurately estimate the cost of reclamation. It 
will depend upon the state of the land acquired, and cost of 
labour and of material. As their Lordships of the Judicial 
Committee observe in Jn re The Secretary of State for Foreign 
A ffiairs v. Charles Worth Pillink and Co. (11), “ In such an 
enquiry relating to subjects abounding with uncertainties, there 
is more than ordinary room for guesswork, and it would be 
very unfair to require an exact exposition of reasons for the 
conclusions arrived at.” On the whole, however, | have come 
to the conclusion that Rs. 40 per cent. is a proper valuation. 

In regard to the valuation of a house on this site there has 
been some dispute. The learned District Judge allowed 
Rs. 2,000 for it. There is evidence that it is worth that sum 
and there is no evidence contra. 

Mr.- Anantakrishna Atyar argued on behalf of the clai- 
mants to whom these portions of the land belonged that his 
clients were entitled to the value of the trees on the land on 
the tooting that they were fruit-bearing trees. This conten- 
tion is untenable, because the basis of the calculation being that 
the lands are valued as building sites, the claimants cannot also 
have an advantage te which they will be entitled only if the 
lands have been dealt with as agricultural lands. On the other 
hand, what has been awarded is an inclusive price, and the 
claimants cannot be heard to say that the trees should be sepa- 
rately assessed as fruit-bearing trees. ° 

The next item to be dealt with is item No. 392. For 
the land and houses the District Judge has awarded Rs. 6,000. 
The valuation of Rs. 75 per cent, allowing for the inferiority 
of the site is, in my opinion, right. The houses are valued 
at Rs. 4,800, and I am not prepared to say that the amount is 
excessive. The District Judge also takes note of the fact 
that there was an offer of Rs. 6,000 for the land and the houses 
“yx. Gyo) TLR 26Bratar (PC). © 
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together. I see no reason to differ from the findings of rhe 
District Judge on any of these points. 


These conclusions will entail the dismissal of Appeal No. 
145 of 1921 and the memorandum of cross appeal filed on 
behalf of the 1st respondent, the Deputy Collector or Cochin. 
They will accordingly be dismissed with costs. So far as the 
memorandum of objections is concerned, the costs will be paid 
by the 1st respondent to the appellant and 3rd respondent sepa- 
rately and will be taxed on the respective amounts vlaimed 
against each in the memorandum of objections. 


There remains only one matter to be dealt with, the com- 
pensation fixed in respect of No. 378. The District Judge 
allowed only Rs. 50 per cent. on the ground that the land in 
question did not have a proper access or a good frontage. He 
further allowed Rs. 1,000 for a house standing on the site. 
Adding the statutory 15 per cent. he fixed the total sum at 
Rs. 1,840. This valuation was not seriously disputed either 
by the claimant or by the learned Advocate General who ap- 
peared on behalf of the Government. The District Judge, 
however, was under misapprehension as regards this portion 
of the claim. He thought that there was an omission on the 
part of the owner to make a claim pursuant to the notice given 
under S. 9, and he held that S. 25 (2) was, therefore, applic- 
able and refused to grant as compensation more than the 
amount awarded by the Collector, namely, Rs. 1,550 odd 
although on the merits he came to the conclusion that Rs. 1,840 
was the correct valuation. It is now conceded that there was 


a claim pursuant to the notice under S. 9 and that there was 
an oversight on the part of the District Judge. The learned 
Advocate General, however, sought to support the judgment 
on the ground that it appears from the record that the appli- 
cation by the owner under S. 18 requiring a reference to the 
Court was made after the expiry of the period of six weeks 
mentioned in cl. 2 of that section. The point was for the first 


time taken before us, and we are not in a position to say that, ` 


if an opportunity had been given to the owner, he would not 
have had an answer on this part of the case, and we cannot 
see our way to allow this objection to prevail. That objection 
failing, we must necessarily allow the memorandum of cross 
objections filed by the 2nd respondent to the extent found tn his 
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favour by the District Judge. He will pay and receive pro- 
portionate costs both here and in the lower Court. 
A. V. V. — Appeal disms ed. 
IN THE Hicu Court oF JUDICATURE AT MADRAS. 
[FULL BENCH. | 
PRESENT :— SIR WALTER SALIS SCHWABE, K. C., Chief 
Justice, MR. JUSTICE OLDFIELD AND MR. JUSTICE RAMESAM. 


V.C. T. N. Chidambaram Chetti ... AÆppellant* (Piaintif- 
Respondent). 





v. 
Kandasami Goundan (dead) and 
another ... Respondents (Petitioner-3rd Defen- 


dant and his Legal Representative). 

Civil Procedure O. 21 R. 66 and App. E Form No. 21 —Evrecution of 
decree —Notice of sale proclamation —Owmisston to appear —Effect of -—— 
Subsequent objection to attachment of property —Maintainability. 

In execution of a decree certain properties were attached without notice 
to the judgment-debtor in virtue of the provisions of O. a1, R. 22 Civil Pro- 
cedure Code. Subsequently notice of the settlement of the sale proclamation in 
the form prescribed by Form No. 21 of Appendix E, of the Civil Procedure 
Code was served on the legal representative of the deceased judguent-debtor. 
The legal repersentative did not appear and the proclamation of sale was settled 
ex parte. Subsequently the legal representative applied for release of the pro- 
perty on the ground that it was not liable to be attached. The deciee-holder 
contended that the question of the ownership of the property was res judicata and 
that it must be taken to have been decided on the hearing of the application for 
settling the terms of the proclamation of sale. Held that by reason of his 
non-attendance at the hearing of the application to settle the terms of the sale 
proclamation the legal representative could not be considered to be estopped 
by the principle of res judicata from contending thereatter that the property was 
not liable to attachment. 


Appeal against the decree of the Court of the Subordinate 
Judge of Dindigul in Appeal Suit No. 8 of 1921, preferred 
against the order of the Court of the District Munsif of Palni, 
dated the 7th December, 1920, and made in Execution Applica- 
tion No. 177 of 1920 in Execution Petition No. 9 of 1920 in 
O. S. No. 840 of 1918. 

K. S. Ganapathi dyyar for appellant. 

V. Sundara Ayyar for the respondent. 

The Court (Oldfield and Venkatasubba Rao, JJ.) made 
the following 

ORDER OF REFERENCE Plaintiff, the present appellant, 
obtained a decree against Kathaperumal Goundan, who after- 
wards died and was subsequently represented by Kandasami, 
his brother. Kandasami claimed property attached by plain- 
tiff as his own and not that of Kathaperumal in his hands and 
T ĦA. A. A. O. No, y06 of rga, SCG th April, r923 
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his claim was rejected by the Ditsrict Murisif. He, however, 
appealed successfully and this Second Appeal is. against the 
order allowing his claim. It is opposed by his legal represen- 
tative, to be referred to as respondent. l i 

One ground, on which she opposes the appeal, that she is 
- not and Kandasami was not a party to the proceedings and that 
therefore no second appeal lies, can be dealt with shortly. 
Kandasami’s own appeal to the lower appellate Court involved 
the admission that he was or represented a party and the appli- 
cability of S. 47, Civil Procedure Code, and his representative 
cannot allege the contrary. 

The substantial question for decision then is whether 
Kandasami’s claim is concluded by his failure to advance it .n 
the proceedings taken by plaintiff to bring the property now 
claimed to sale. That he advanced it only in his claim peti- 
tion Execution Application No. 171 of 1920, on 12th August, 
1920, and not in the proceedings, which resulted in the District 
Munsif’s order of 8th June, 1920, 1s not disputed. It ts 
urged only that (1) the order of 8th June, 1920 can in nd 
circumstances be regarded as an adjudication actual or cous- 
tructive against his right to the property and (2) even if that 
order is such an adjudication, it was not passed after any valid 
notice to him and he can now show that it was not, in spite of 
his failure to take proceedings in respect of it under O. 9 
R. 13. i 

On the question whether the order of 8th June, 1920 was 
in effect an adjudication against Kandasami’s claim and in fa- 
vour of the liability of the property to sale in his hands we 
have not before us the petition, which initiated the proceedings. 
But there is no reason for doubting what has throughout’been 
assumed and not disputed that it was for attachment and sale 
of the property ; and the text of the order of 8th June, 19:9, 
“ Proclaim and sell on 14th August, 1920. Upset price 
Rs. 1,000 ” shows what would ordinarily be the case, that the 
proceedings were to obtain an order for sale and to fix the 
terms of the sale proclamation and the date, on which the sale 
would be held ; and, so far as plaintiff asked for an order for 
sale, the contention that the property was not liable undci the 
decree on which Kandasami based his subsequent claim, would 
have been open to him ahd would, if established, have resulted 
in the dismissal of the petition. His failure to adopt this 
ground of defence would accordingly, if S. 11, explanation 4 


F. B 
Chidam 
baram 
Chetti 
v, 
Kaadasami 
Goundan. 


F. B, 
Chidam- 
baram - 
Chetli 


v. 
4 
Kandasami 
Goundan. 


348 THE MADRAS LAW JOURNAL REPORTS, [VOL,; XLV. 


is applicable, debar him from adopting it later. Against this 
it is first urged generally that neither S. 1f explanation 4 nor 
the principle of constructive res judicata applies to exccution 
proceedings. But, whether the explanation or any brvadcr 
principle is applicable, this is unsustainable, at least, when, as 
was here the case, those proceedings are between parties to the 
suit or their representatives and result in an adjudication on a 
question in issue between them. This has been established 
since Ramkirpal Shukul v. Mussumat Rup Kuari (1) and riain- 
tained in the very recent decision in Rajah o fRamiuad v. Felu- 
sami Tevar and others (2), the latter case dealing directly 
with the consequence of failure, such as plaintiff before us 
relies on, to adopt a ground of defence. It is then necessary 
only to make sure that the ground in question was open to Kan- 
dasami ; and respondent in fact urges that it was not, because 
he was a party to the proceedings, not in their wider scope 
above referred to, when the plaintiff’s right to sell the propeity 
was in issue, but only for the settlement of the sale prociamı- 
toin, and decisions at that stage are administrative and not 
judicial. This also, however, is unsustainable. It is true 
that, as this Court held in Sivagami Achiv. Subraminia 
Ayyar (3) proceedings for the settlement of a sale proclami- 
tion under S. 287 0 fthe former Code, corresponding with the 
present O. 21, R. 66, are of that character and therefore not 
appealable. But the reference there to such proceed “us as 
excluded from the purview of the then S. 244, now S. 47) 
shows that they were not regarded as concluding the eny ttv, 
if any is necessary, into the decree-holder’s right to bring the 
property to sale. Such enquiry can be, and is held, it an issue 
entailing it is raised, in the disposal of the application for sale, 
the settlement, of proclamation being a distinct stage therein, 
which in case of the making of a valid objection would never be 
reached ; and the fact that orders passed in the course of that 
séttlement are not appealable or binding in other proceedings 
cannot affect the character of those passed in the decision of 
the substantive question whether the sale shall be held at all. 
No doubt, and this is the tenor of the decision in Subramania 
Atyar v. Raja Rajeswara Dorai (4), caution is necessary be- 
forc orders of the latter class are treated as conclusive and the 
Court must be satisfied that the matter, in respect of which they 





—_—_———_— OO , ee, 


1. (1886) L. R 11. I. A. 37. 2. (1920) 40 M. L. J. 197. 
3. (1904) I. L. R. 27 M. 260 4. (1916) I. L. R. so M. rox6. 
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are relied on, was in issue and that the party to be affected had 
clear notice that it Would be so. But, although the notice al- 
leged to have been given to Kandasami in the present case is not 
before us, it is not alleged and there is no reason for supposing 
that it was not in general terms and, even if it referred specifi- 
cally only to the settlement of the proclamation, ıt would still 
have been notice that a sale had been asked for, to which, until 
the passing of the order “ Proclaim and sell ” of 8th June 1920, 
he could and should have made his objection. 


There remains the contention that all this is immaterial, 
because that notice in fact was not served. The service relied 
on was by affixture : and the lower appellate Court has now 
found, differing from the Court of First Instance, that as a 
matter of fact it was insufficient. If it is open to us to act on 
that finding, on which we should ordinarily accept the order 
of 8th June 1920 and Kandasami’s failure to advance his claim 
before it will not stand in the way of his advancing it now. But 
we have to deal with plaintif’ s contention that we cannot act on 
such a finding or disregard that order, because it has not been 
ect aside in the only way authorized by law, proceedings under 
O. IX, R. 13. This contention is substantial and cannot be met 
by treating, as we are asked to do, the subsequent ciam peti- 
tion as an application under that provision. For it does not 
contain the appropriate prayer or everments or anything to 
show how it was presented within the prescribed period of limi- 
tation, the contrary being prima facte the case. 


The question is then whether O. IX, R. 13, applies to and 
affords the only remedy open to a party, against whom an or- 
der hasbeen made in his absence in execution proceedings. 
In accordance with Subbiah Naicker v. Ramanathan Chet- 
Har (5) this should be answered in the affirmative ; and in fact 
such answer would exclude the anomaly involved in allowing the 
validity of an order, passed ex parte to be disputed, 
perhaps after long delay, whenever it is necessary to 
dispute it in subsequent proceedings, after the period allowed 
by Ariticle No. 164 Schedule 1, Limitation Act has elapsed. 
On the other hand it is said that O. IX, R. 13, does not in terms 
apply to proceedings other than suits and that there is authority 
irreconcilable with Subbiah Naicker v. Ramanathan Chet- 


tiar (5). 
gs. (1914) L L. R. 37 M. 462 at 475 : 26M. L. J. 356. 
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‘The first of these contentions was rejected in the case last 
mentioned on the ground that, although O.*IX refers only to de- 
crees not orders, such orders as that then and now in question 
are decrees with reference to the definition in S. 2 of the Code ; 
and it is now pointed out with some force that, although this 
may justify the application of Article No. 164 above referred 
to it is no answer to the consideration that the whole order in- 
cluding R. 13, is applicable in terms only to suits ahd 
therefore, it is to be inferred, to the descrip- 
tion of decrees passed in them. And next reference 
has been made to the argument from the history of those pro- 
visions based by Jenkins, C. J. in Hart Charan Ghos: v. Man- 
matha Nath Sen (6) on the decision of the Privy Council in 
Thakur Prasad v. Fakirullah (7) in which what (with great 
respect ) is the real and hetter justification for the conclusion in 
Subbiah Naicker v. Ramanathan Chettiar (5), the present S. 
141 corresponding with the former S. 647, is referred to. With 
all due deference, that argument is not convincing, because first 
it is based on a conjecture as to the intention of the legislature, 
which is inconsistent with the plain and unrestricted terms of 
S. 141, is unnecessary in order to explain them and would nulli- 
fy the action of the legislature in deliberately omitting, when 
the Code was re-enacted in 1908, the explanation inserted in 
1892. Next the case before the learned Chief Justice was an 
ordinary claim by a third party, to which S. 47 was inapplicable, 
the further remedy being by a suit, in which the previous order 
would not be conclusive. Last Thakur Prasad v. Fakirul- 
lah (7) the foundation of the judgment, to adopt the only view 
reconcilable with Ram Kirpal Shukul v. Mussumat Rup 
Kuar (1) and Rajah of Ramnad v. Velusamti Tevar and 
others (2), decided only that the dismissal of an 
execution application not prosecuted by the dec- 
ree-holder did not debar him from applying 
again, not that an order passed after notice to the judg- 
inent-debtor was not binding on him and did not require to be 
set aside, before the adjudication on any substantive question 
involved in it could be disregarded. 


This failing, reliance is placed on the course of authority 
against the application of O. IX, R.13 and the correctness of 


6. (1913) LL. R. 41 C. 1 7. (1898) L. R. 221. A. 44:1, L. R. 17 All 106 
5. (1924) I. L. R. 37 M. 462 at 475 :26 M. L. J. 356. 
r (1887) L R 1r L A. 37. 2. (1920) 40 M. L. J 197. 
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the decision of this Court already referred to. But, although 
it is true that Subbiah Naicker v. Ramanathan Chettiar (5), 
was dissented from on this point in Bhubaneswar Prasad Sing v. 
Vilakdharilall (8), and is irreconcilable with other cases cited 
therein and with Babu Ritukuer v. Alakhdeo Narain Sing (9), 
that would not be material, if the conclusions reached after full 
consideration in our own Court were clear. It is true that the on- 
If one of those other cases which was decided in Madras Bala- 
subramania Chetty v. Swarnammal (10), would seem either 
irreconcilable with Rajah of Ramnad v. Velusami Tevar (2) 
above referred to or distinguishable on the ground that no pre- 
vious adjudication in the particular matter in issue was in ques- 
tion. But the difficulty arises from the dictum in it that S. 141 
is intended to apply, to proceedings in Civil Courts, such as pro- 
bate, etc., and not to execution, anticipating the reasoning of 
Jenkins, C. J., above referred to in Haricharn Ghose v. Man- 
matha Nath Sen (6) and negativing the foundation, on which 
it has been suggested that the conclusion in Subbiah Naicker v. 
Kamanathan Chettiar (5), might more properly have been 
based. Balasubramatia Chetty v. Swarnammal (10), al- 


though reported after, was decided before, but is not referred > 


to in, Subbiah Naicker v. Ramnathan Chettiar (5) and it is 
doubtful whether the two decisions can be reconciled. 


The question, whether they can be and, if not, which is 
correct is one for a Full Bench ; and there is nothing to add ex- 
cept that the matter has since been considered in Madras, so 
far as we have been shown, in two cases only, to both of which 
Sadasiva Alyar, J., was a party; his decision in Periakaruppan 
Chetty v. Chidambara Thambiran (11) and Kali Shethi v. 
Shama Rao (12) being the one consistent and the other incon- 
sistent with his previous conclusion in Subbiah Naicker v. Rama- 
nathan Chettiar (5). In the second of these two cases how- 
ever there was no reference to that or any recent authority. 


The matter standing thus, we refer for the decision of a 
Full Bench the question :_ 


Whether O. IX is applicable to proceedings in execution 
between parties to the decree or their representatives ? 





5 (1914) L L R. 37 M. 462 at 475 :26 M. L. J. 356. 

6 (1913) LL. R 41 Cr, 8. (1918) 4 P. L. J. 135. 

9. (1919) 4 P. L. J. 330. 10. (1913) I, L. R. 38 M. 199 :25 M IL J 367 
rr. (1916) 38 I. C. 443. 12. (1916) 21 M. L. T. 297. 
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K. 8. Ganapathi Aiyar for the appellant. 

T. S. Ramaswami Aiyar and V. Sundgram Ayyar for the 
respondent. 

The Court expressed the following 

OPINION Schwabe, C. J. — The present Appellant ts the 
decree-holder. The Respondent is the legal personal repre- 
sentative of a brother of the decree-holder who had been 
brought upon the record for the purpose of execution. Am 
application had been made for attachment of the moveable pro- 
perty of the original Defendant, the judgment-debtor. Those 
proceedings had come to nothing by reason of the fact that the 
present Appellant failed to find the necessary expenses. With 
in a year of those proceedings, application was made for attach- 
ment of the immoveable property. By reason of the opera- 
tion of O. 21, R. 22, no notice of those proceedings was requir- 
ed to be given to the repreesntative of the judgment-debtor 
and no notice was given. An application was then made for 
the sale of the property and in due course a notice for settling 
the sale proclamation, in form No. 21 of Appendix L of the 
Code of Civil Procedure, was issued. That notice stated that 
the decree-holder had applied for a sale of the property and 
continued, “ You are hereby informed that the 14th day of 
August 1920, has been fixed for the purpose of settling the 
terms of the proclamation of sale.” That notice was served by 
affixing it to some place alleged to be the residence of the Res- 
pondent. The Respondent, who alleges that he never reccived 
the notice, did not attend on the date fixed for settling the terms 
of the proclamation. He was declared ex parte and the terms 
nf the proclamation were settled in his absence. He then ap- 
plied to the District Munsif for the release of the property on 
the ground that it was not liable to be attached. The District 
Munsif dismissed that application, and on appeal to the Sub- 
ordinate Judge, the Subordinate Judge remanded it to the Dis- 
trict Munsif to enquire into the facts as whether or not the pro- 
perty was the property of the judgment-debtor, holding that 
the notice of the proceedings in which he has been declared 
ex parte was not properly served upon him. That raises an 
interesting point as to whether or not it was open on these pro- 
ceedings to the District Munsif or the Subordinate Judge to 
discuss the question whether or not rtotice had been properly 
served or whether it was necessary for the Respondent to take 
some different form of proceedings to challenge that notice, but, 
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in the view we take of another point in this case, it is unncces- F. B. 
sary for us to express any opinion on that point. Chidam- 
The Appellant contended that the question of the owner- Coa 
ship of this property was res judicata and that it had been decid- v 
Fandasami 


ed or must be taken to have been decided on the hearing of the Goundan.. 
application for settling the terms of the proclamation of sale. Series 
Under S. 11 of the Civil Procedure Code “no Court is to try Sehwabe, 
any issue in which the matter directly and substantially in issue St 

has been directly and substantially in issue in a former suit. ” 
Several cases have decided that a matter must be taken to have 
been substantially in issue in a former suit or proceeding if the 
point was open and could have been raised in the former pro- 
ceedings. In this case the Respondent had no notice at all 
that the matter of the ownership of the property would or could 
come up for decision on the hearing of the application for settle- 
ment of the terms of the proclamation of sale. He did not 
even get a draft of the proposed terms. All that he was told 
was that a certain date had been fixed for settling those terms, 
and it would be a very remarkable thing if, on receipt of such 
notice, it were to follow that, if he did not attend on that occa- 
sion, he must be taken to have attended and raised the question 
whether or not the property was the property of the judgment- 
debtor. Our attention has been called to no authority in sup- 
port of that contention and it seems to me to be quite wrong, 
because that was not the time for discussing the question of the 
ownership of that property, although it is possible that the 
Court would on an application then made have listened to some 
argument on the point nor did. ‘The terms of the notice that 
he got suggest that it was. Our attention has been called te 
the case of Subbiah Naicker v. Ramanathan Chettiyar (5). 
But I think, on this point, the whole of that decision turns or 
these words : “Now the order of August 1909 was no doubt an 
ex parte order but it was passed after notice was issued to the 
and defendant to shoty cause why such an order should not be 
passed and after the Court had satished itself on the affidavit 
and the return of the process-server that the notice had been 
duly served. ” If in this case the Respondent had been asked 
to show cause why the property should not be sold the reason- 
ing of that decision would apply, but in this case by the formal 
notice that he got he was not asked to show cause as to anything 
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and he had no intimation at all that the matter would be open 
to him to raise or that it would be discussed. Under those 
circumstances I cannot see that it is possible to hold that his non- 
appearance on that occasion amounts to a decision against him 

that the property was the property of the judgment-debtor. l 

Our attention has also been called to the decision of the 
Full Bench of this Court in Sivagami Achi v. Subrahmanya 
Aiyar (3) that what takes place on the hearing of the applicat 
tion to settle the terms of the proclamation of sale is more of 
an administrative character than judicial and that theretore no 
appeal lies against the decision of a Court on that occasion as 
to what that proclamation is to contain. That being the de- 
cision of the Full Bench, unless it is possible to say that part of 
what takes place on that occasion is judicial and part administra 
tive( it would be a strong ground for contending that the mat- 
ter cannot be res judicata by reason of the non-attendance ata 
sitting of the Court, such sitting being held administrative and 
not judicial. ; 

I desire to say that our decision in this case must be taken 
to be confined to the particular facts of this case that is to say, 
that where you have nothing more than the non-attendance at 
the hearing of an application to settle the terms of a sale procla- 
mation, the respondent cannot be taken to be estopped by the 
principle of res judicata thereafter in respect of the liability of 
the property to execution by reason of that non-attendance. 

On these grounds I think the Subordinate Judge was right 
in remanding this case to the District Munsif. The result will 
be that this case must go gack to the Referring Bench with that 
direction. 

Oldfield, J.—1 agree. As one of the Referring Judges, 
I add that, speaking for myself, I am now clear that in stating 
the effect of the obligation imposed by the notice to Kandasami, 
we had not sufficient regard to the fact that it was given in pro- 
ceedings which originated without notice to him of the attach- 
ment. 

Ramesam, J._I agree : but I wish to add a few words, 
The leading decision on the application of the principle of 
res judicata to execution proceedings is the decision of the Privy 
Council in Mungal Pershad Dichit v. Grija Kant Lahire (12). 
It was held in that case that, if after notice, a decision was pass- 
on an execution petition, it would not be open to parties to ob- 
3. (1904) ILR 237 M 259. 2 ILR8 Csr (PC). TT 
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ject to that decision when a subsequent application is presented. 
In applying that ĉase a Bench of this Court in Subramanya 
Atyar v. Raja Rajeswara Dorai (4). “ One principle seems to 
be clear, and that is, that the party who is sought to be affected 
by the bar of res judicata should have notice of the point which 
is likely to be decided against him and should have 
“an opportunity of putting forward his contentions against such 
a decision. In the present case no notice went to the Respon- 
dents to show cause why they should not be brought on the re- 
cord as the legal representatives of the deceased judgment-dcbt- 
or for the purpose of execution. They had no notice that any 
particular property was going to be attached. We must there- 
fore overrule this plea.” I entirely agree with the principle 
underlying these remarks. Another example of the applica- 
tion of this principle is the decision in Sheik Budan v. Rhaman- 
jandra Bhuncjgaya (13). Notice to the judgment-debtor to 
be present at the settlement of the terms vf 
the proclamation cannot be regarded as raising the 
question of the liability of the > property to be 
attached and therefore it cannot be said that the judgnient- 
debtor was invited to object to that attachment. hat being 
so, the order that followed cannot be regarded as an implied 
adjudication that the property was correctly attached. I 

agree with the order proposed. 
A. V. V. 





PRIVY COUNCIL 
PRESENT :—LORD BUCKMASTER, Lord DUNEDIN, LORD 
CARSON, SIR JOHN EDGE and LORD SALVESEN., 
(On appeal from the Chief Court of the Punjab). 
Mussammat Jatti ... Appellant*. 
Vv. 
Banwari Lal and others Sant Respondents. 


- Hindu Law—Joint family—~Pat tition—Partial or com pleie—P) esum plion- 
Separation of one membei—Status of remaining members—E fect on—Juintfamily 
business—Partition between members carrying on—Effect—Business conunued by 
them thereafter—Incidents of—Dissolution on death of one of members--Agrec- 
ment admitting his widow as partner—Proof of—Onus—Evidence., 

There is no presumption, when one co-parcenr separates from the others, 
that the latter remain united. An agreement amongst the remaining members 
of the family to remain united or to re-unite must be proved like any other 


fact. 


tP, C, Appeal No. 35 of 1922. 17th and 19th Apuil, 1923. 
4. (1916) I. L. R go M. 1016 at 1026 13 (1887) L L. R, 11 B., 537. 
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In a suit by the widow of a deceased member of a Hindu family for the 
recovery of her husband’s share of the family propefty, it appeared that the 
family was originally a joint Hindu family consisting of 4 members, including 
the plaintiffs husband and the defendants, and that, long before the date- of 
the death of plaintiff's husband, a deed had been executed by which the assets of 
the family were described and divided, and I one of the brothers, not being either 
the plaintifs husband or either of the defendants, was finally paid out. There 
was nothing to show that the plaintifPs husband and the defendants thereafter 
continued united or re-united as co-parcenary members of a joint Hindu family. 
Held, differing from the High Court and agreeing with the Court of firgt 
instance, that on the separation of J, the family of the parties ceased to be a 
joint Hindu family. 

Where members of a joint Hindu family carrying on a family business 
effect a partition, the business, if carried on by them thereafter, becomes an 
ordinary partnership subject to the Contract Act. On the death of one of 
the members, the partnership is dissolved and a right to an accounting arises, 
unless the widow of the deceased member is admitted as a partner to a new 
partnership. Where the existence of a partnership between her and the sur- 
viving members is denied, the onus is on her to prove an agrement admitting 
her as a partner. The fact that her husband’s share continued to be dealt 
with in the books even after his death is no evidence of 2 partuership with 
her. 


Appeal from a Judgment and decree of the Chief Court 
(December 24, 1917) affirming a decree of the Senior Subordi- 
nate Judge of Amritsar. 

17th and 19th April 1923. Gruyther K. C. and Dube 
for appellant. 

Abdul Majid for respondents. 

-The judgment of the Court was delivered by 

Lord Dunedin :.-In 1876 four brothers, Ishar Das, 
Harbhagwan, Rup Chand and Daya Ram, lived as a joint 
Hindu family and carried on a family business. ‘In that year 
a deed was executed by which the assets of the family were des- 
cribed and divided, and Ishar Das was finally paid out. There- 
after the business was carried on, but the profits were carricd 
to separate accounts of the three remaining brothers in equal 
shares. 

In 1905 Rup Chand died, leaving a widow who is the ap- 
pellant. In 1914, the widow raised this suit against the re- 
inaining brother and the sons of the othgr who had pre-deceas- 
ed, claiming accounts and payment of one-third of the partner- 
ship assets. 


The defence put up was two-fold. It was alleged that 
though in 1876 Ishar Das separated from this joint family, the 
other brothers remained joint: that in consequence on the 
death of Rup Chand, the husband of the plaintiff, she had only 
the right of maintenance as a Hindu widow, which maintenance 
she had duly received. Consequently, it was said that assum- 
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ing that there was a complete separation, the suit was time bar- 
red under Article 106 of the 1st Schedule of the Limitation Act. 
lhe statement of the plaintif as to what happened at her hus- 
band’s death was not expressed with precision, but mught be 
read as an averment that on her husband’s death she was ad- 
mitted to be a partner, her share being the same as that of her 
deceased husband. The issues as originally framed were only 
“three in number, one of which, being as to the plaint being ade- 

quately stamped, may be disregarded. The remaining two 
were (1) on the separation of Ishar Das did not the remaining 
male members of the family become separate? (2) Did they 
convert the joint family business into a partnership? The case 
went to trial and no evidence was produced by the plaintitt, ex- 
cept the account books of the firm, which showed that after 
Ishar Das separated the profits of the business were carried to 
separate shares in the names of the three brothers, and this con- 
tinued after Rup Chand’s death. The learned Senior Subordi- 
nate Judge found first, that the deed executed at the separation 
cf Ishar Das showed separation of the whole brothers ; tHat 
re-union had not been proved and that the joint family came to 
an end. But finding in the pleading a clear plea to the effect 
that the suit was time barred, he added an issue to that effect 
and decided it in favour of the defendants. 

The plaintiff appealed, and on appeal the learned Judges 
of the Chief Court of the Punjab held that in 1876, though 
Ishar Das had separated, separation had not taken place among 
the other brothers, and consequently the plaintiff had only the 
rights of a Hindu widow for maintenance and could not main- 
tain the suit. They, therefore, found it unnecessary to consi- 
der the question as to limitation. The plaintiff has appealed 
to the King in Council. À: 

Their Lordships do not find themselves able to agree with 
the views of the learned Judges of the Chief Court. 

The law is well settled by the cases of Balabux Ladhuram 
v. Rukhmabai and another (1) and Balkishen atid others v. 
Ram Narain Sahu and others, (2). Lord Davey remarks in 


the former case :— 

“it appears to their Lordships that there is no presumption, when one 
co-parcener separates from the qthers, that the latter remain united...... Their 
Lordships think that an agreement amongst the remaining members of a joint 
family to remain united or to re-unite must be proved like any other fact.’ 
4, (1903) L. R. 30 1. A. 130 : 30 Cal. 725. 

a. (1903) L, R. 30 I. A. 139 :30 Cal 738. 
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Their Lordships think that the result is well stated by the 

learned trial Judge, who says :_ i 

- “There is absolutely no material on the file from which it can be in- 
ferred that the three brothers continued united or re-united as co-parcenary mem- 
bers of a joint Hindu family, while defendants’ own books show the contrary...I 
have therefore not the least hesitation in finding that on the separation of Ishar 
Das the family of the parties ceased to be a joint Hindu family in the strictest 
sense of the term; or, in other words, its members ceased to be co-parcentrs, 
Thus I find the first issue against the defendants.” ; 

There remains, however, the question of limitation. The 
position here seems clear. Separation having been effected in 
1876, and the business being carried on by the three brothers, 
the business became an ordinary partnership subject to the 
Partnership Act. On the death of Rup Chand, the plaintift’s 
husband, the partnership was dissolved and a right to an ac- 
counting arose. But Rup Chand died in 1905, and this suit 
was not raised until 1914. It is, therefore, time barred as a 
suit for such an accounting. If, however, on Rup Chand’s 
death the widow was admitted as a partner to a new partner- 
ship, then the date of dissolution would only be the raising of 
the suit and no limitation could apply. It is possible to read 
the averments of the plaintiff as alleging such a partnersnip. 
But the existence of such a partnership was denied. ‘The case 
went to trial, and not a scrap of evidence directly proving such 
an agreement was produced. All that the widow got was a 
mere allowance of Rs. 51 amonth. The fact that Rup 
Chand’s share stil] continued to be dealt with in the books is no 
evidence of a partnership with his widow. 

Their Lordships think that a perfectly correct view was 
taken by the learned Subordinate Judge. As, however, the 
result is the same as if the grounds of judgment of the Court of 
Appeal had been adopted, the form of judgment which will be 
appropriate will be simply to dismisss the appeal with costs, and 
their Lordships will humbly advise His,.Majesty accordingly. 


Solicitors for appellants : Ratken, Ford and Chester. 
Solicitors for respondent: Chapman, Walter and Shephard 


‘Appeal dismissed. 
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PRIVY COUNCIL. 


PRESENT :_Lorp PHILLIMORE, Lorp Carson, Mr. 
AMEER ALI, SIR LAWRENCE JENKINS AND LORD SALVESAN. 


(On Appeal from the High Court of Judicature at Patna). 
Bibi Akhtari Begam ... Appellani™. 


VU. 


Diljan Ali ... Respondent. 


Mahomedan Law—Inheritance—Daughters daughter—Right of——Daughter 
disqualified to inheritt—Effect—Her daughter's right to inherit—No bar to—Wakf 
—Muttawalli—Succession to office of — Heir” —Provision of heir of multtawalli 
succeeding—E ffect—Direct heir disqualified—Right of next heir~Reverter of 
office to dedicator’s heir —Wakfnama —Construction. 


Under the Shah Law daughter's children and descendants are not excluded 
from inheritance in favour of agnatic collaterals. The grand-daughter is thus 
as much a “legal heir” under the Shiah Law as the daughter. 


A disqualifying cause which excludes the direct heir from taking the in- 
heritance does not form a bar, under the Mahomedan Law, to the succession 
of the next heir, the heir presumptive. 


A Mahomedan governed by the Shiah Law executed a wakfnaama by which 
he dedicated a part of the property to various religious purposes and appointed 
M. H. to be the mutawalli or curator thereof. He also appointed his own 
son S. A. as naib or deputy-mutawalli. With regard to the succession to the 
office of mutawalli, the deed provided :—“ In the event of slackness, negligence 
or discovery of misappropriation on the part of the mutawalli, I or my heirs 
shall be at liberty to dispense with the services of the said mutawalli, and in 
case of his death or dismissal, if any heir belonging to the Imamia sect and 
competent enough to administer the wakf property be not left to the muttawalli, 
the naib mutawalli shall succeed him as mutawalli, and a naib mutawalli 
shall be appointed from among his (naib mutawalli’s) heirs. In the event of 
no heir of the mutawalli and the naib mutawalli being found fit to manage the 
swakf property, selection shall be made of a competent person from among the 
heirs of me, the executant.” The widow of M. H., who,succeeded to the 
office of routawalli on his death, died leaving a daughter who was non compos 
mentis and a daughter by that daughter who was competent to hold the office. 


Held that, the daughter’s daughter was entitled to succeed to the office and that 
game did not revert to the dedicator’s heirs, 


The word “heir” in the wakfnama did not indicate that the suakf meant 
that the mutawalliship should go to the direct heir of the deceased mutawalli, 
and if such heir was incompetent it was to revert to the dedicator or his heirs. 
The right construction of the passage in the deed was that so long as the de- 
ceased mutawalli left a relation competent to inherit to him and otherwise 
qualified to administer the qwakf; the office of mutawalli could not revert to the 
dedicator’s heirs, 
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13th November 1922. Degruyther K. C. and Majid for 
appellants. : 


Hyam for respondents. 


The Judgment of their Lordships was delivered by 

Mr. Ameer Ali :— The question for determination in 
‘this appeal lies within a very small compass, and turns upon the 
construction of the word waris or “ heir” used in a wakfnama 
or deed of dedication, executed by one Mir Imam Bux on the 
sth May, 1874. It appears that Imam Bux had a step-sister, 
Bibi Peary Begum, who died in 1873. She left no heir enti- 
tled under the Mahomedan Law to her inheritance, excepting 
the half-brother Imam Bux. Peary Begum appears to have 
brought up as foster sons two boys named respectively Mian 
Mehdi Husain and Mian Tasaduk Husain ; and on the death 
of Peary Begum disputes arose between Imam Bux and these 
two youngmen respecting the property left by her. These dis- 
putes were compromised, and on the 5th May, 1874, Imam 
Bux, as owner of the property left by Peary Begum, executed 
the wakfnama on which the present suit is brought. The 
parties are governed by the Shiah (Imamia) Law. 

By this document he dedicated a part of the property 
to various religious purposes, including a mosque and a khan- 
kah, and appointed Mehdi Husain te be the mutwalli or curator 
thereof. He similarly dedicated another part of the property 


` to identical objects, and appointed Tasaduk Husain to be the 


mutwalli of this wakf. He also appointed his own son Syed 
Amjad Ali as naib or deputy mutwalli. The provision relating 
to the management of the two wakfs is as follows :— 


———— 


“The management, including the collection of the entire wakf estate, 
the distribution of the allowances to the persons receiving the same, both in 
perpetuity and for life, the appointment and dismissal of servants, and the pay- 
ment of Government revenue, shall be made in consultation with ail the three 
persons, vig., the two mutwallis and the naib mutvwalli named above. The 
mutawalli Syed Mehdi Husian shall be at liberty to appoint on his own autho- 
rity, and at any time he pleases, a competent person as his assistant mutawalli 
for the efficient management of the affairs of the tauliat.” 


Regarding the application of the income of the wak; Imam 
Bux made the following provision + 


“ All the three persons together will, from the savings of the wakf prc- 
perty, continue to pay the allowance for the maintenance of all persons named 
herein below, wviz., those for whom it is fixed in perpetuity 
generation after generation and those for whom it was fixed for life only -those for 
whom the allowance is fixed to be paid for ever, shall continue to get it from the 
above income as long as their lives continu while those for whom it (the allow- 
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is fixed for life only shall get it until their death. Out of the savings of the 
income of the wakf estate Syed Mehdi Husain, the mutwalli of the Masjid 
and the Khankah at Bhagalpur, shall receive an allowance of Rs. 50 per mensem; 
Syed Tasaduk Husain, the mutwalli of the Imambara at Bhagalpur the Masjid 
at Mohanpur and the Imambaras at Pirpainti, etc. mentioned above, an allowance 


of Ra 20 per mensem ; and Syed Amjad Ali the naib mutwalli an allowance 
of Rs. 10 per mensem for the efficient discharge of their duties as mutwallis and 
naib mutwalli and for management of the endowment properties.” 


Mehdi Husain died in 1876, and on his death his widow 
Umda Begum succeeded to the tauliat or governance of the 
wakf that had been entrusted to him under the wakfnama. 


Umda Begum died on the 15th May, 1912, survived by a 


daughter named Mohamdi Begum and a grand-daughter, the 
present appellant. In the ordinary course and in accordance 
with the provisions of the wakfnama, the daughter would be 
entitled to the tauliat, but she was found to be non compos 
mentis. The grand-daughter thereupon claimed the office of 
mutwalli. The plaintiff Diljan, a son of Imam Bux, disputed 
her title, alleging that as Mohamdi Begum, the direct heir to 
Umda Begum, was insane and incompetent to be the mutwalli, 
the tauliat had passed to the line of the dedicator. The 
Kevenue Courts accepted Akhtari Begum’s claim, and she ob- 
tained possession of the wakf estate held by her grandfather. 


The present suit to oust the defendant from the gover- 
nance of the wakf was instituted by Diljan on the 13th March, 
1914, in the Court of the Subordinate Judge of Bhagalpur. 
The defendant, Akhtari Begum, denied the plaintiffs title, and 
asserted that as the next in the line of descent, according to 
the Shiah (Imamia) Law, owing to her mother’s incompctency, 
she was entitled to the tauliat under the wakfnama. 


The Subordinate Judge, after a careful examination of the 
language and the provisions of the wakfnama, held against 
the plaintiff's claim and dismissed the suit. He summed up 
his finding in the following words :— 


“There cannot be any doubt that the defendant is a competent person 
to hold the post of a mutwalli. She is a literate woman, and she can understand 
accounts, Moreover, when her grandfather, Umda Begum, who was illiterate, 


could be considered competent for that, the defendant is much more competent. 
She lives at Bhagalpur for the most part, and she can always have the help 
of her husband. ‘This issue, viz., the issue as to competency, is found in de- 


fendant’s favour.” 
On appeal to the Patna High Court by the plaintiff, the 
learned Judges took a wholly contrary view. They thought 
R—46 
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that the word “ heir” used in the wakfuama applied strictly 
to the person entitled to take in direct swtccession to the de- 
ceased mutwalli. In coming to this conclusion thev seem to 
have placed somewhat undue reliance on the words “ warts 
sharye” or “legal heir,” used in another part of the docu- 
ment. The thought the expression “legal heir ” indicated 
that the wakf meant that the taultat should go to the direct 
heir of the deceased mutwalli, and if such heir was incompetent 
it was to revert to the dedicator or his heirs. They accordingly 
held that on the death of Umda Begum, her daughter being uf 
unsound mind, the descent in the line of Mehdi Husain ceased, 
and the wakf reverted to Imam Bux’s heirs, and they accord- 
ingly reversed the order of the Subordinate Judge ancl made 
a decree in favour of the plaintiff Diljan. In this connection 
it should be noted that under the Shiah Law daughter's child- 
ren and descendants are not excluded from inheritance in 
favour of agnatic collaterals ; nor does a disqualifying cause 
which excludes the direct heir from taking the inheritance form 


a bar, under the Mahomedan Law to the succession of the next 
heir, the heir presumptive. The granddaughter ts thus as 


much a “legal heir” under the Shiah Law as the daughter. 
Their Lordships are of opinion that the learned Judges of the 
High Court, in coming to the conclusion at which they arrived, 
overlooked the passage in which Imam Bux laid down the rule 
providing for the succession to the office of mutwallh. That 
rule is in these terms + 


“In the event of slackness, negligence or discovery of misappropriation 
on their part, I or my heirs shall be at liberty to dispense with the services nf 


the said mutwalli and in case of death or dismissal of any mutwalli, if any heir 


belonging to the Imamia sect and competent enough to administer the wakf pro- 
perty be not left to the mutwalli, the naib mutwalli shall succeed him as mut- 


walli, and a naib mutwalli shall be appointed from among his (naib mttwalli’s) 
heirs. In the event of no heir of the mutwallis and the naib mutwalli being 
found fit to manage the wakf property, selection shall be made of a competent 
person from among the heirs of me, the executante If, God forbid, no heir of 
mine near or remote be found, the authorities for the time being shall be com- 
petent to appoint a suitable person belonging to the Imamia sect to administer 
the wakf property mentioned above. But so long as the mutawallis and the naib 
mutwalli aforesaid shall manage the affairs of the wakf estate faithfully and 
efficiently, no one shall question (the tenure of the offices by the mutwallis) 
or be competent to complain (urge their dismissal, nor shall they be dismissed) 
unless the complaint is substantiated hzfore the authorities for the time being.” 


It will be seen from the above thit, in the event of " slack- 


ness, negligence or discovery of misappropriation on the part 
of the mutwallis,” power is reserved to Imam Bux and his 
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heirs to dispense with their services. At the same tine It ts 
distinctly provided that “in case of death or dismissal” (for 
causes already recited) of any dismissed mutwalli, the succes- 
sion to the office should go to the heir of the deceased ; and 
that when no heir “ belonging to the Imamia sect, and compe- 
tent enough to administer the wakf,” is left to the mutwalli, 
tat the naib mutwall: shall succeed him as mutwalli, and a naib 
mutwalli shall be appointed {rom among his (the naib mut- 
walli’s) heirs. Itis only in the event of no heir of the mut- 
walli and the naib mutwalli being found fit to manage the warf 
property, that selection is to be made of a competent person 
from among the heirs to the wakf. 

In their Lordship’s opinion this passage in the wak/nama 
clearly shows that so long as the deceased mutwalli leaves a 
relation competent to inherit to him and otherwise qualiticd to 
administer the wakf, the office of mutwalli cannot revert to the 
dedicator’s heirs. 

The English cases referred to by the learned Judges of 
the High Court have, in their Lordship’s opinion, no bearing 
on the present controversy. 

The Subordinate Judge in this case has found clearly on 
the evidence that the defendant was competent to carry on the 
administration, and-their Lordships do not find anything in the 
record to suggest to the contrary. They think, therefore, that 
the judgment and decree of the High Court should be reversed, 
and that of the Subordinate Judge restored, with costs in the 
High Court and of this appeal and they will humbly advise 
His Majesty accordingly. 

Solicitor for appellant : E. Dalgado. 

Solicitors for respondent : Barrow, Rogers Nevill. 





PRIVY COUNCIL. 
PRESENT :_ViscouNT FINLAY, Lord DuNneptn, Lorn 
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(now represented by Bon Behari 


Chatterji and others) con Appellants.* 
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taken on—Admissibility conditions—Fiaud and collusion—Charges of—Proof— 


Onus-—Quantun—Bengal Revenue Sales Act (XI of %859)—Sale of estate by 
Collector for arrears of revenue—Application to Commissioner to seit asite— 
Fraud—Charge of—Commissioner’s jurisdiction to enquire into. 


No mode of procedure can be more unsatisfactory than that of allowing 
the principal defendant in a suit to give his evidence before the plaintiffs’ case has 


been opened or the evidence of their witnesses given. 


Evidence taken on commission should only be permitted to be used where the 
Witness is proved to be too ill to give his evidence in Court or is absent for 
other sufficient reason. 


Charges of fraud and collusion must, no doubt, be proved by those who 
make them—proved by established facts or inferences legitimately drawn from 


those facts taken together as a whole. Suspicions and surmises and conjecture 
are not permissible substitutes for those facts or those inferences, but that by no 
means requires that every puzzling artifice or contrivance resorted to by one 
accused of fraud must necessarily be completely unravelled and cleared up and 


made plain before a verdict can be properly found against him. If this were 
not so, many a clever and dexterous knave would escape. 


The Commissioner, to whom an application is made for setting aside a sale 
of a revenue paying estate by the Collector under the Bengal Revenue Sales Act 
XI of 1859, has no jurisdiction to enquire into a charge of fraud. 


(On appeal from the High Court of Judicature at Fort 
William in Bengal). 

De Gruyther, K. C. and Parikh for appellants. 

Dunne, K.G. and Brown for respondents. 

27th April, 1923. The Judgment of their Lordships was 
delivered by 

Lord Atkinson This is an appeal from a decree, dated 
the 8th July, 1919, of the High Court of Judicature 
at Fort William in Bengal, which reversed a decree, dated the 
and April, 1917, of the Subordinate Judge, Fourth Court of 
the 24-Parganas. 

The main question for decision in the appeal is whether 
or not a sale of a revenue-paying estate purporting to have been 
carried out under the Bengal Revenue Sales Act, No. XI of 
1859, in respect of unpaid arrears of revenue, and purchased 
by the appellant Satish Chandra Chatterji (now dead), was 
good and valid. The Subordinate Judge before whom the 
case was tried decided this question in the affirmative: the 


High Court decided it in the negative and made the decree 
hereafter mentioned. i 


For convenience sake the several parties to the suit may 
be thus denoted : the appellant by his first name, Satish ; the 
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first four respondents by their family name of Roy; the fifth 
respondent by the name of Akshoy ; the sixth by that of Sita- 
nath ; and the formal respondent by the name of Kali Dast. 
Tie facts out of which the appeal has arisen are sumewhat 
complicated. They may be stated as briefly as is needful as 
follows. The estate purpcrted to be sold was the Towi, No. 
T It was entered on the Roll of the Collector 
the 24-Parganas as subject to the payment to the 
Government of an annual revenue of Rs. 398-9-0. It 
comprised two villages, Atpur and Panditnagar. It was held 
jointly by one Hemada Kantha Roy, the father of the formal 
respondent, and the Roys. The estate had never been for- 
mally or legally partitioned nor the entire revenue apportioned, 
but the co-owners arranged among themselves to pay to the 
Government separately their respective appropriate shares of 
the revenue. Hemada paid separately one-third, and the Roys 
together two-thirds. Hemada had, some years before the 
sale complained of, mortgaged his one undivided third of this 
zemindari to a certain Shebait, living in the vicinity, who sub- 
sequently assigned this mortgage to the Roys, the members of 
that family thus becoming owners of two undivided thirds of 
the Towzi and mortgagees of the remaining undivided one- 
third. At the date of the alleged sale a sum of Rs. 3,655 
odd was due upon this mortgage. ‘In the month of January, 
1915, 1f not for some time earlier, Hemada was very ill.. In 
the early days of that month he was confined to bed, and died 
on the roth day of it. Hemada for some considerable time 
had had in his employment as manager of his estate Sitanath, 
the sixth respondent. This manager not from want of 
funds, that is not suggested__left unpaid the instalment, due in 
the month of September, 1915, of the revenue payable in res- 
pect of his employer's share. This instalment only amounted 
to the paltry sum of Rs. 26-4-8. It is charged that Sitanath 
withheld payment of this instalment deliberately with the design 
ot bringing about a sale by the Government of the whole 
Towzi, the revenue never having been apportioned, with the 
result that the mortgage held by the Roys would, if the sale 
took place, be annulled, to their great pecuniary loss. The 
revenue being thus in arrear, the Collector, acting under the 
powers conferred upon him by the provisions of the Bengal 
Revenue Sales Act, No. XI, 1859, on the 8th January, 1915, 
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put up for sale the interests of all the joint co-owners in the 
entire Towzi, and sold it to Satish, who*was apparently the 
lughest bidder at the auction, for a sum of Rs. 9,200 The 
Roys immediately appealed from the order of the Collector, 
declaring Satish the purchaser, to the Commissioner. It is 
said that they based their application to have the sale set aside 
on the ground of fraud as well as of irregularity in the mode 
in which the sale was constituted and conducted. No evidence 
has, however, been given to establish this, nor have the Board 
been referred to any authority to show that the Commissioner 
would have had jurisdiction to inquire into such a chaige, and 
the terms of the order made by the Commissioner on the 1st 
June, 1915, strongly indicate that no question of fraud was 
raised before him. The crucial part of the order runs as 
follows :_. 

“It does not appear that there was any irregularity in this case which 
would justify me in annulling the sale, under S. 25 of Act XI of 1859. It also 
appears from the Collector’s report, No. C 257-6-15, dated the zist May, 1915, 
that there is no ground of hardship or injustice on which I could recommend 
annulment of the sale, under S. 26. This appeal is, therefore dismissed. 


F, J. MONAHAN, 
Commissioner. 


The rst June, 1915.” 


It appears to their Lordships to be very strange indeed that 
no reference is made to the charge of fraud if it had, in fact, 
been put forward. 


On the 18th August, 1915, the Roys accordingly instituted 
the suit out of which this appeal has arisen. They made the 
following persons defendants : Satish, No. 1 ; Akshoy, No. 2: 
Sitanath, No. 3 ; and Kali Dasi No. 4, as a formal defendant. 


The causes of action set forth in the plaint are substan- 
tially the following, that the Mouzah Atpur, being situated 
on the bank of the River Hoogly, afforded good sites for jute 
mills, that it was, in its then state, worth Rs. 15,000, that it 
was worth much more than Rs. 9,200, that Sitanath, with the 
cbject of inflicting pecuniary loss upon the plaintiffs and serving 
his own pecuniary interests, in violation of his duty to his em- 
ployer, entered into a conspiracy with Akshoy (an enemy of the 
plaintiffs with whom they had been engaged in litigation) and 
Satish to purchase the aforesaid Towzi at the auction sale for 
the beneht of Sitanath, Satish and Akshoy ; that with this 
end in view and to effect this purpose Sitanath abstained from 
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depositing with the proper officer the sum of Rs. 26-4-8 ; that 
in further pursuance of this conspiracy these three co-conspira- 
tors caused the notices and proclamations of the sale proper 
tu be given and made in such sales to be suppressed and false 


returns to be filed, thereby preventing the Gomasta of the 
plaintifs and also the general public from knowing anything 
about the wilful withholding of the aforesaid instalimenc of 
the Government revenue or of the impending sale by auction, 
by reason whereof no local purchasers attended the sale, and 
the zemindari was sold at an under-value_Rs. 9,200. ‘The 
relief claimed was : (1) that the sale should be set aside as 
invalid ; (2) that if in the opinion of the Court the sale was 
not liable to be set aside that a decree might be passed ordering 
the defendant Satish to convey to the plaintiffs and to the 
daughter and heiress of Hemada the taluk sold at the auction 
sale ; (3) that an ad interim injunction might be grantec re- 
straining the taking possession of the taluk by the purchaser 
and for general relief. 


These are serious and damaging charges. It appears to 
their Lordships difficult to understand how any man, even with 
the feeblest feeling of honour or sense of shame, could, if he 
were innocent, abstain from filing a defence to such accusations 
and at the earliest moment availing himself of the opportunity 
of going into Court to meet his accusers face to face. Well, 
to this plaint Sitanath did not file any written statement or give 
any evidence. Akshoy, a man of wealth, as he has admitted 
to be, did not file any written statement, and he and his two 
sons only gave evidence when, by the wise and peremptory ac- 
tion of the High Court, they were forced to do so. 


Satish, on the roth January, 1916, did, four months all 
but eight days from the filing of the plaint, file a written state- 
iment. The evidence which he contrived to have substituted 
for testimony in open Cgurt, in the presence of his accusers, will 
be presently referred to. In this statement he traverses all 
the allegations of fraud contained in the plaint, denicd that he 
is related in any way to Akshoy as therein alleged, and alleges 
that the property purchased by him was not worth more than 
Ks. 9,200, that he purchased it for his own use and bencht with- 
out any connection with Akshoy or Sitanath. On the 1 §th 
January, 1916, issues, eight in number, were settled on these 
pleadings. Of these only four seem of importance at this 
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stage. They are : (1) Have the plaintiffs any cause of action, 
and does the plaint disclose any cause of action against the de- 
fendant No. 1 (i. e., Satish) ?(2) Is the suit, in its present 
form, maintainable ? (3) Was the Revenue Sale brought about 
by collusion and fraud on the part of defendants ? (4) Is the 
sale liable to be set aside as illegal and ultra vires ? The 
trial did not come on till the 28th February, 1917, over thirtegn 
months after the issues had been settled. Satis was in no hur- 
ry to vindicate his character. On his behalf three adjourn- 
ments were obtained for the filing of his own written statement. 
On the 21st June, 1916, an order, signed I. G. Goswani S. J., 
was made which runs thus :_ 

“I think the defendant should not be compelled to attend Court for de- 


posing as he has got a big hydrocele from which watery substance comer, and 
he is not in a position to move to a distance from his house. It will be for 
the Presiding Officer of this Court to consider whether it would ‘be possible for 
him to examine the witness at his house oi to issue a commission for his 
examination. The learned pleader for the plaintiffs urges strenuously for the 
examination of the witness before the Court in the interests of justice. That is 
the reason why the order is passed in the form given above.” 


On the 12th December, 1916, a definite order is made di- 
recting a commission. It runs thus :— 


“I have again heard the pleaders on both sides. The defendant has 
been suffering from an ugly disease. He has got an unmanageable secreting 
tumour, and the medical certificate shows that he is unable to come to Court 
to give evidence here. There is nothing to controvert the fact. I should 
therefore confirm the order of my predecessor., On the sth December, 1916, 
a Commissioner is appointed and directed to submit his report before the roth 


December, 1916.” 

The date of the medical certificate mentioned in this order 
of the 2nd December is not given. No such document is to be 
found in the printed book, but in the list of omitted exhibits at 
p. XX is to be found this description : “ Medical certificate 
given Satish Chandra Chatterji, dated 19th July, 1916.” The 
trial commenced on the 28th February,1917, and the Commis- 
sioner only sent in his report on the 15th February, the eviden- 
ce having been taken on the 21st and 27th January, and 4th and 
5th February, 1917, previous. 

The plaintiffs filed a petition objecting to the reading of 
this deposition. The objection came on for consideration on 
thé 23rd March, 1917, when it was read in evidence. Nothing 
could be more unsatisfactory than this mode of procedure. 
The principal defendant gives his evidence before the plaintiffs’ 
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case has been opened or the evidence of their witnesses given. 
The Court which has to decide has no opportunity of judging 
of the veracity of the witness from his conduct and demeanour. 
All the advantage of confronting a witness accused of a fraud, 
such as Satish is accused of, with his accusers is lost. Evidence 
taken on commission should only be permitted to be used where 
the witness 1s proved to be too ill to give his evidence in Court 
or is absent or other sufficient reason. If Satish went te the 
Court he could, and presumably would, have been accommo- 
dated with a seat. Moreover, unless several of the witnesses 
who have been examined are utterly mistaken, Satish at this 
time was quite able to drive about and walk from his carriage 
into houses. The whole procedure in this matter strongly sug- 
gests that it was his aversion to undergo the ordeal of an exami- 
nation in open Court, in the presence of those who knew him, 
rather than ill-health, which kept him from the witness-hox. 


Charges of fraud and collusion like those contained in the 
plaint in this case must, no doubt, be proved by those who make 
them__proved by established facts or inferences legitimately 
drawn from those facts taken together asa whole. Suspicions 
and surmises and conjecture are not permissible substitutes for 
those facts or those inferences, but that by no means requires 
that every puzzling artifice or contrivance resorted to by one 
accused of fraud must necessarily be completely unravelled and 
cleared up and made plain before a verdict can be properly 
found against him. If this were not so, many a clever and 
dexterous knave would escape. Turning to the evidence given 
before the subordinate Judge, the first witness of the plaintifs, 
Satinda Chandra Bose, does not give any evidence of importan- 
ce. The same may be said of the second witmess, Kalibar 
Mitter, save that he gives a description of Sitanath and Akshoy, 
mentions their respective residences and says that the market 


value of the property sold was Rs. 50,000 to Rs. 60,000. The: 


5th witness, Hriday Nath Ghose, only gives evidence as to the 
service of the notices and proclamations of the sale. The 6th 
witness, Ugundra Nath Sarkar, merely tells what Panchanan 
Mitter told him. (Why he was allowed to give this evidence 
is strange). He says that after the auction Panchanan Mit- 
ter told him that Sitanath fraudulently caused the sale to be held 
by not paying the arrears of revenue ; that Akshoy, Sitanath 
and Satish jointly purchased the taluk. He said Panchanan 
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did not tell him the shares which they bought, but gave the datés 
of the purchase and the price. The witness said he did nut in- 
quire who supplied the purchase money, and that Panchanan 
did not give him any information on the subject. The eight 
and ninth witnesses examined for the plaintiffs only dealt with 
the service of the notices of sale. The tenth gives no evidence 
touching the formation of the alleged consiparacy, nor the al- 
leged joining in it by Satish or the occurrences at the sale. ° 
The eleventh witness Rajendra, the twelfth Ashutosh, 
and the Maharaja Sir Pradyot Kumar Tagore only deal with 
the. admission of Satish made after the sale ; and Sarat Chan- 
dra Roy, the thirteenth witness, only with the absence of notices 
and proclamations of the sale. It is obvious, therefore, from 
this analysis of the evidence of the witnesses, other than Pan- 
chanan Mitter and Prya Nath Ghose, that it affords no proof 
whatever of the formation of any conspiracy between Sitanath 
and Akshoy touching any subject. But both the Subordinate 
Judge and the High Court have found that there was- a collu- 
sive arrangemént between Akshoy and Sitanath to injure the 
plaintiffs, and that in order to effect this end they agrced that 
Akshoy should bid at the sale by auction of the aforesaid Tow- 
viin his own name, and that if declared the purchaser, he 
(Akshoy) would convey a half-share of the property purchased 
ir favour of Hemada, that Akshoy did bid at the sale. that he 
was outbidden by Satish, and that the nefarious plan hatched 
hy these two defendants thus failed. The High Court in re- 
terence to the same matter said “ that it was indisputable that 
the default in the’ payment of the instalment of Hemada's share 
of the Government revenue with the object of injuring the 
plaintiffs was, as the Subordinate Judge has found, deliberately 
made by Sitanath, and that this step was taken in collusion with 
Akshoy, who it-was agreed should purchase the zemindari at 
the auction free from encumbrances.” The High Court pro- - 
ceeded : “There is some discrepancy e as to the exact propor- 
trons in which the spoil was to be divided amongst the conspira- 
tors, but the details of the proposed distribution are not very 
material for present purposes” ; they (the Court) need only 
observe that the story seems very plausible ; that the third de- 
féndant: Sitanath looked forward to. a share for himself and: 
another for his master ; that the complicity of the second de- 
fendant, Akshoy, in what the Subordinate Judge described as a 
nefarious plan, was proved beyond challenge. Thus there are, 
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in effect, two concurrent findings of these two Courts upon an 
issue of fact, namely the formation of the corrupt and fraudu- 
lent consipiracy between Sitanath and Akshoy of the character 
and with the aims described. But the only evidence given on 
behalf of the plaintiffs to sustain these concurrent findings is 
that of the two witnesses passed over in the above analysis, 
namely, Panchanan Mitter and Prya Nath Ghose. Neither 
the Subordinate Judge nor the High Court had any other evi- 
dence upon which either could have found as they have found, 
and it is quite obvious that they could not have based the conclu- 
sion at which they have arrived on the evidence of these witness- 
cs unless they believed that quoad the matters on which they 
so found, these witnesses were truthful and reliable., Pancha- 
nan, however, in his evidence goes beyond these matteis. He 
brings Satish into’ touch with the alleged conspiracy, proves, 
that he entered into it, and deliberately assisted the other con- 
spirators in the carrying out of the objects of their conspiracy. 
His evidence may be divided into two parts. 


The first deals with what occured up to the time thev left 
ckshoy’s house on the evening of the 7th January, and the 
second with what occurred from that time till after the sale. 
The High Court accepted both parts of Panchanan's evidence. 
The Subordinate Judge accepted the first part of it, but, foi 
reasons which will be shown to be quite inadequate, rejected 
- the second part of it. As it is this second part which irnpli- 
cates the appellant Satish, it is necessary to deal with all Pan- 
chanan’s evidence at length. - 


Panchanan Mitter was examined on the 2nd and 3rd 
March, 1917 ; he deposed that he was 38 years of age, was, 
and for two years had been, clerk to a Jessore pleader named 
Babu Nibaran Chandra Bose (who happens to Be the pleader 
of the plaintiffs) and was for 14 or 15 years previously the 
sudder of Hemada, deceased ; that he remained in the latter’s 
service up to his death ; that Sitanath was Hemada’s manager 
up to that time ; that he, the witness, used to write out and 
send the revenue payable by Hemada by money order to the 
Collector ; that Sitanath calculated the dues on the land : that 
Hemada had one-third of the Atpur Panditnagar estate : that 
the plaintiffs had the refnaining two-thirds ; that there was 
ill-feeling between Hemada and the plaintiffs, as they had many 
lawsuits between them ; that before Hemada’s death his taluk 
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was sold by auction for arrears of revenue ; that Sitanath, 
the manager, caused it to be sold by refraining from paying 
the instalment of the revenue which fell due in respect of the 
September Revenue for 1914, and deliberately withheld it ; 
that Hemada had mortgaged his interest in his share to the 
Shebait of Dashmahabidya for Rs. 2,000 ; that this mortgage 
was purchased by and assigned to the plaintiffs ; that on ìn- 
quiry from Sitanath the latter told him that he would take steps 
to suppress the publication of the necessary processes (i. e., 
presumably notices and proclamations) in the mofussil prepa- 
ratory to the sale; that Sitanath and he were present at the 
Atpur Collector’s at the time of the sale; that Prya Nath 
was the Karjyakarak of Akshoy ; that Sitanath told the wit- 
ness he had relations with Prya Nath (i. e., presumably was 
related to Prya Nath) ; that Sitanath came from Jessore to 
Calcutta four or five days before the auction sale ; that some 
two days before the sale he, the witness, came to Calcutta, met 
Sitanath there and stayed with him at the Sealdah Hotel ; 
that Hemada was then in Calcutta on his death-bed, that Sita- 
nath told the witness that his, Sitanath’s, son-in-law would not 
give security for bidding at the sale, so that the two must go 
to Akshoy for the purchase money; that the day before the 
sale the two went, between 9 and 10 a. m., to Akshoy’s house, 
112, Amherst Street, Calcutta, but found he was away from 
home at Puri; that they met Prya Nath and Akshoy’s two - 
sons, Taradas Babu and Shyamadas Babu; that it was not then 
settled who was to bid at the auction sale, but that it was ar- 
ranged to telegraph to Akshoy in Puri to ascertain his views; 


that a telegram was accordingly sent and a reply received that 
was as follows — 


íi To - 

“AxsHoy KumMAR CHATTERJI, 
Sagarika, Puri. 

“Kumars Satish Khiroda Hemada are joint proprietors of towzi 24ra 
mahal, Atpur 24-Parganahs on Ganges near Kidderpore. Hemada did nut 
pay revenue and will cause the sixteen annas mahal to be sold tomorrow. 
Hemada represents total income as Rs. 1,200 and requests us to buy the same in 
auction within ten thousand rupees and sell half to him ; going out to ascertain 
facts, Wire permission. 

“TARADAS CHALTERIL " 
“ 12, Amherst Street, Calcutta. 
“May bid less or more amount if income is as you represent. 


“© AxsHoy, ” 
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The telegram was received at 13--30 and the reply recetv- 
ed at 16—40. : 


The witness then stated that Sitanath and he returned to 
Akshoy’s house in the afternoon ; that Sitanath suggested that 
the property should be purchased benami ; that one-half of it 
should remain with Akshoy and the other half be transferred 
to Hemada (the dying man) in benami of Sitanath by a kobala 
without any conditions ; that the whole purchase money should 
be paid on behalf of Akshoy, that Akshoy had several holdings 
under the plaintiffs and that there were several litigations be- 
tween them and him, and that therefore the property should 
be purchased benami of Sitanath. The witness further stated 
that Sitanath, Prya Nath, Shyamadas and he himself then went 
te Satish’s house. He corrects this in his cross-examination. 
In this statement the witness is in error, and says that Prya 
Nath only went half-way and then descended from the carriage 
and went to do some other business. The witness states that 
when they went to Satish’s house the latter was informed that 
under the circumstances mentioned, which were stated to him. 
the property should be purchased in his benami ; that Satish 
replied that a share should be given to him; that Sitanath 
agreed to this, and that it was settled that Sitanath, Satish and 
Akshoy should each get a third share; that the property 
should be bid at the sale up to Rs. 12,000, and that Sitanath 
said that the price offered should at least be Rs. 9,000 ; that 
in that state of things Sitanath, Panchanan and Shyamadas 
started for Satish’s house to interview him ; that Prya Nath 
acompanied them. not, however, with any intention of going 
te see Satish__half-way, then descended from the vehicle they 
were in and went off on some business of his own. Though 
Priya Nath corroborates Panchanan substantially in the latter's 
description of what occurred up to his separation from the three 
persons named en route to Satish’s house, there are sonic 
trifling but immaterial “discrepancies between these stories, but 
they are discrepancies of the character that strengthen rather 
than weaken the evidence of witnesses, since the diversity repels 
the idea of concocted uniformity. 


But Panchanan 1s corroborated and his evidence strength- 
ened in other ways in addition. He is corroborated 
by the telegram already referred to with the reply to it. He 
is corroborated by the silence of Sitanath, by the silence of 
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Akshoy’s two sons, Taradas and Shyamadas, until they were, 
by the insistence of the High Court, forcêd into the witness 
chair. All the three were accused of being involved in the 
deliberate commission of a base and contemptible fraud. ‘The 
elder of the two is a legal practitioner, the younger an engi- 
neer and contractor, educated at the Government Industrial 
College ; presumably each an intelligent man. Their silence 
might have been wise if they were guilty and ashamed of what 
they had done, apprehensive of disgrace and punishment. It 
was idiotic and cowardly if they were innocent. When 
Shyamadas does appear he commences by swearing what is 
absolutely incredible, namely, that he did not know in connec- 
tion with what suit he was summoned as a witness. Ide made 
no allusion to the alleged meeting at his father’s house ; never 
cenied it had taken place there, or the making of the arrange- 
ment there deposed to by Panchanan and Prya Nath. 

He denied, no doubt, that he visited Satish’s house the 
night before the sale. He is asked if he knows Satish, and 
his reply is rather peculiar. He answers “ No ; I never had 
any connection with him before,” but that statement 1s follow- 
cd by two others which are also incredible. He says he did 
not know he had a rival bidder at the sale and did not ask who 
the other. bidder was, but he pretends to tell all this rival bidder 
did, though he never asked his name. ; 

Well, Taradas, when produced, begins by refusing to ad- 
mit that he sent a telegram, the copy of which ts produced to 
him. He says he has no cause of doubt or any cause of belief 
he did. He does not deny that Sitanath was at his father’s 
house before he sent the telegram, or that both were present 
there later in thé evening. He says that Prya Nath Ghose 
was not there, that the Chandra Raja estate officer, i. e., Sita- 
nath, was there, that he asked them to sell half of the property, 
but nothing was settled about the price; that he, Sitanath, 
asked the witness Taradas to send a telegram like that produc- 
ed ; that no arrangement was made as to the purchase money 
to be paid to his father for the sale of the half-share : that 
this officer stated to him what the income was and he stated 
that in the telegram. He says he does not know Satish. He 
was then asked if, to his knowledge, his father was served, as 


. defendant in this suit, with a copy of the writ. His reply is 


that this Gomasta told him that a summons had been jeft with 
him with a copy of the plaint. He is then asked if he meant 
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tc suggest that a Gomasta did not show it to him within a 
reasonable time. * His reply was he does not understand 
reasonable time, not that very day nor the next day; he might 
have shown it months or days after. He is asked if the signa- 
ture on the summons is in his father’s handwriting, and he re- 
plied it looks like it but is in pencil, and is not exactly like his ; 
some portion of it is written in the hands of a lady which he 
never writes. 

He is then asked if it is inaccurate to say he got a copy 
of the summons. And his reply is — 

“It may have been served on him (i. e., his father) but I got this (z e., 


the summons) some time later, and I thought I ought not to take any steps. I 


did not consult my father regarding it. I might have said to him ‘you have 
been made a party.’ I do not remember whether I said anything or not. T 


might or I might not have said anything. I refer only important mattcrs to 
him. I did not consider this matter to be important, because we had n» con- 
nection with this property. I thought we should do nothing. ” 


He is then asked, did he think it was important that his 
father should be charged with fraud and that he should be 
defended ? and his reply was, “| did not think so at that time.” 
He is then asked, “ You thought that connection with the pro- 
perty was all-important ?” and his reply is, “ Yes, I do not 
remember any charge of fraud.” 


Taradas added that he did not know Satish. He is 


asked what instructions he gave his brother Shyamadas about 
the auction purchase. His answer is, “ Probably I gave him 
the same instructions | received from my father.” ‘Then he 
was asked, “ Was your instruction merely reading out the tele- 
gram you received from your father ?” His answer is, “No; 
[ gave him more instructions.’ Then he is asked what was ıt. 
And he replied, “ I do not remember, he might not understand 
the telegram fully. I might have told him to go and bid up 
to Rs. 12,000.” Then he is asked, “ How mitch money did 
you send with your brother Shyamadas ?” His reply was, 
“I do not remember ; it might be one-fourth of the amount. 

Then the question is put to him, “That is one-fourth of 
Rs. 12,000, equals Rs. 3,000." He is then asked when his 
brother came back from the sale, “ Did you put it to him that 
if somebody bid higher than your brother why he did not ask 
permission to bid still higher ?” and his answer was, “ I do 
not remember whether F asked him. ” 

It appears to their Lordships strange that any legal 
practitioner could suppose that clumsy, stupid and transparent 
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prevarication such as this witness indulged in could impose upon 
any legal tribunal worthy of the name, mueh less upon cne of 
the ability and distinction of the High Court of Calcutta. In 
their Lordships’ view this man’s testimony is utterly unreliable, 
and the evidence of Panchanan is qute unshaken by it. The 
Subordinate Judge, however, held that this latter witness's cvi- 
dence is rendered unreliable by another particular matter. It 
is this. On his direct evidence this witness Panchanan un- 
doubtedly swore that Prya Nath accompanied the rest of the 
party to Satish’s house on the evening before the sale. On 
cross-examination he corrected that, and stated that Prya Nath 
only came with the others half the distance, then descended 
from the vehicle in which they were and went away on other 
business. On the face of it this correction looks quite inno- 
cent, the mistake being one which a man might well make at 
night under the circumstances deposed to, but the learned Sub- 
ordinate Judge, though Panchanan was not asked a single ques- 
tion touching the alteration in his evidence, considered that Ít 
showed a dishonest attempt on the witness’s part to alter his 
evidence so as to reconcile it with Prya Nath’s, and thercfore 
deprived him of all credit. In their Lordships’ view that is 
uot a reasonable construction of the incident, and they concur 
with the High Court in thinking that Panchanan's evidence js 
not shaken by it and that he is notwithstanding it worthy of 
credit on this as on the antecedent parts of his testimony. 


In the second part of his evidence Panchanan says that he 
himself, Prya Nath, Satish, Shyamadas and a Durwan of Ak- 
shoy attended the sale ; that a bid was made in the name of 
Satish, that Rs. 2,300 were deposited in Court that day ; that 
the money was with Prya Nath, who paid it to Shyamadas. and 
Satish deposited it with the Collector. He said that Hemada 
owed some money to Sitanath, and that if the property was 
transferred to Sitanath by Akshoy, the mpney due to him would 
be realised ; that this was the second object of causing the p:o- 
perty to be sold. Shyamadas, he said, paid the purchase 
money to Satish in notes and gold. He does not remember 
tc whom Satish paid it. Shyamadas bid on behalf of Akshoy; 
that Satish and Shyamadas stood there side by side. He was 
not present when the chalan for the money was written. He 
does not remember whether Satish said to the Collector, “ I 
have not now with me more than Rs. 1,000, and may l be 
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piven time for the balance ?” That he came downstairs as 
soon as the sale wag over, and waited there for half an hour ; 
that one-fourth of the purchase money was deposited with the 
Collector ; that it was settled that Satish should pay half the 
purchaser money in order that he might get a one third share 
of the property, that according to the arrangement made 
Akshoy was to advance the whole of the purchase money 
in the first instance, and Satish was to pay 
him back half of it when it was settled. It is obvious that the 
ultimate pecuniary benefit to Satish under this arrangement 
would be the same as if he advanced the entire of the purchase 
money in the first instance and Akshoy paid back half. This 
latter mode of procedure would, doubtless, look to the officials 
more as if Satish was the real purchaser than the other, and in 
either case Satish could say with equal truth, as is sworn 
he did say to the Maharaja, that he had co-sharers in the pro- 
perty, and that Akshoy was one of them. The mere fact 
that Satish found in the first instance the money to pay the pur- 
chase money is not at all, therefore, such a crucial fact as Mr. 
De Gruyther contended it was. Akshoy could, doubtless. re- 
pay him half the money at any time. The witness then cx- 
plained and excused with fair success, their Lordships think, the 


the part he had taken in the business. 


Some unfavourable comment was made upon this witness's 
cvidence owing to the fact that he did not enumerate the parti- 
cular sums which, together, made up the sum (Rs. 2,300) 
deposited, but treated it as having been deposited in one sum. 
That, no doubt, is so, but if that be a discrediting incident, he 
shares the discredit with Satish himself, who in his cross-¢xa- 


mination said :— 


“On the day of the sale, having put in notes to the amount oi Rs 2.500 
into the Collectorate, 1 took a gefund of Rs 200 and thus deposited Rs 2,300 only ; 
this sum of Rs 2,500 was in notes of the value of Rs 1,000 and Ra soo only. 1 
borrowed those notes from the house of Tarak, my cousin. No mention what- 
ever is made’ of the Rs 1,000 it is now alleged he brought with him to the sale, 
and he represented that the borrowing of the Rs 2,500 was one transaction. 
Tarak Nath Banerji, the money-lender, saye precisely the same. He said some 
two or two and a half years ago, in January, he borrowed from me Rs 2,5cc 
in two hand notes, one hand ndéte for Rs 1,000, the other for Rs 1,500. The 
amount of the first remains due, the other was paid. Satish owes money to 
me, my monther and my sisters also. I have no accounts of my loan transactions. 
I did not enter the payment of Re. 2,500 to Satish Babu as debts. ” 
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‘Prya Nath’s evidence as to what occurred at the sale is 
not so full as Panchanan’s, but it is quite consistent with the 
latter’s. He mentions two important matters. He says that 
it was thought that the relationship with Satish would not be 
casily ascertained, and so he was chosen to be a fit person to bid 
at the sale and purchase the property. (It is not very clear 
what this means). He also said that he went to Kulna three 
days after the sale and saw the entry of the purchase money 
in the rokar after coming back. 


Now who and what was Satish ? He was a feeble invahd, 
afflicted with a painful and unpleasant disease. Up to seven 
or eight months before he was given to drink, and since then, 
by way of reformation had become an opium-eater. [hat ts 
the description he gave of himself. He was asked at the end 
of his cross-examination if he was addicted to intoxicants. His 
reply was — 

“Yes, formerly, I gave up the habit seven or eight months age,” (Jie 
was speaking on the 11th February, 1917). “I have drunk wine up to the 
value of Rs 13-8 per bottle. I never drank anything costlier than that ; the 
price of the same bottle to-day is Rs 30 to Rs 32. I have poured out to the 
goddess of drink Rs 50,000 or Rs 60,000. I eat opium twice a day now. As 


I have got the rheumatism, one tala of opium lasts me 14 Or 15, eating iwice 
a day.” 


For the last twenty-three years, he said, he had been pur- 
chasing taluks at revenue sales, certificate sales and Civil Court 
sales. He said he did not know Sitanath or Akshoy and never 
had any conversation with either of them. His debts, he said 
at the time he was examined, amounted to Rs. 18,000 or 
Rs. 19,000. Before buying this property, he said, he did not 
ascertain even where the property was situated or make any 1n- 
quiries about it. After the institution of the suit he made no 
inquiry as to the extent of Hemada’s share in the property or 
as to whether he had an officer called Sitanath, or as to the 
truth of the charges made against him or whether any officer of 
Flemada’s, fraudulently or otherwise, caused the zemindari to 
be sold by auction by withholding the revenue. Nor did he 
make any inquiry as to who Akshoy was. On seeing the ‘id 
sheet two or three hours after the sale, for the first time, he 
never knew Akshoy’s name. He sgid he never made up his 
mind to purchase the property till after he had seen the bid 
sheet. He did not know ‘Taradas nor Kaledas, sons 
of Akshoy ; that he never wentto Akshoy’s house 
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up to the day he spoke, 4th February, 1917, and 
never inquired what are the quantities of lakeraj lands or mal 
lands in the taluk. The excuse he made for this amazing in- 
difference and ignorance was that he did not send his ofcers 
there to make inquiries touching these matters because there 
was a criminal case once and if he sent them to inquire there 
might be another criminal case, which would cost money. lice 


then added — 


“Theretore I am waiting till the case is over. I am not in very afluent 
circumstances, jou, yourself, see. J have purchased pioperty by borrowing 


money. How can I then say Í am in affluent circumstances ?” 


The plaint was filed on the 18th August, 1915 ; Satish was 
examined on the 21st, 27th and 28th January, 1917. It scems 
to their Lordships quite incredible that for one year and four 
months he would have abstained from making any inquiries 
touching a property which he, an. embarrsed man, alleged he 
bought, or’ have ignored so completely the charges, made 
against him. His conduct as to the property might not be un- 
natural if he was merely a sham bidder put forward by Akshoy, 
but it certainly is inexplicable-if he was the real,purchascr. — 


Akshoy was examined on the 7th May, 1919, he states 
that his income is about Rs. 30,000 to Rs. 40,000 per annum, 
that he had houses in Calcutta and elsewhere, and about a‘lakh 
of rupees in G, P. notes, most of it made by his own enterprise 
and speculation ; that he had known the Chandra Rajas (t. e. 
the plaintiffs) since he was at school ; that they were the land- 
lords of his family at khulna ; that there were lots of law suits 
between his family and the Rajas, about a portion of their pro- 
perty, which ended about a year previous, i. e., in 1917; He 
said he heard before he got the summons to give evidence that 
a suit was going on with the Chandra Raja about přoperties sold 
for arrears of Government revenue ; that somebody had pur- 
chased it ; that the suit was going on in the Alipur Court ; that 
this was all he knew. He did not know who the purchascr 
was ; that he was not aware he was a defendant in the suit to 
set aside the purchase till the day before yesterday i. e., till 
the yth May 1917), when he heard that he first heard of the 
institution of the suit to set aside the sale 
from  Satish’s Gomasfa. He had no information 
about the property he bid for except his son’s telegram. 
After the sale he had some information. He was asked whe- 
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ther on receipt of the telegram from his son he thought it a 
bona fide, honest proposition, and he answêred :— 


“I never thought whether it was reasonable or not, or whether it was 
proper or not for me to bid at the sale, as the property was going to be sold 
by auction. I thougbt as a business matter I could enter it. Whether it was 
right or wrong I did not think at the time, because the revenue was not paid 


and the property was going to be sold. The only thing was that I had to 
sell half to him,” 


Fie was then asked did he buy any other property in auc- 
tion sale, and he answered “of course, I bought the tenants’ 
holdings. | When they failed to pay the rent they (presuma- 
bly the holdings) were sold by auction. ” 


He admitted he had a talk with the Gomasta of Satish soon 
after the litigation was instituted ; that the Gomasta told him 
they were going to apply to set aside the sale. This man dicl 
not tell the witness at that time that he was a defendant in the 
suit : “ that between Satish and ourselves (t. e., Akshoy anil his 
people) a suit was pending, and he used to come from time to 
time in reference to this matter, but he never told me I was a 
defendant in this suit, though I had occasional talks with him ”. 
He said his sons told him that they had not purchased at the 
auction ; that they wrote about it ; that they did noc tell him 
who it was who purchased it ; that since then he had come to 
know that Satish purchased it. At that time he did not care to 
know the name. His sons might have mentioned the name of 
Satish the first-time or afterwards. He denies that ne is help- 
ing Satish to buy the property. This witness appears to their 
Lordships to be quite unreliable. He was a defendant in the 
suit out of which this appeal arises. He was charged with 
fraud. Service of the plaint must have been effected upon him, 
and yet, he says, he was never told the nature of the suit. That 
appears to their Lordships to be quite incredible. They think. 
judging fron all the probabilities, he must have been told of 
these things ; but being resolved not to play the part of an in- 
nocent man and come boldly into Court and defend himself, he 
thought it wiser to lie low and remaig silent, and is now pro- 
fessing this ignorance to excuse his conduct. 


7 Mr. Dunne, in his argument on behalf of the respondents 
criticised in detail the evidence of the appellants as to the per- 
sons from whom and the mode by which he found the purchase 
money of the property he purchased. Damaging as that cir- 
ticism was, their Lordships pefer to rest their conclusions in the 
mein on the somewhat broader aspects of the case, including 
the relative positions of the two most interested men, Satish and 
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Akshoy. The latter, a very wealthy man, so anxious to ac- 
quire, though he shéuld have to part with half of it, yet trust- 
ing to the information contained in the telegram which Sita- 
nath must have supplied. Himself a tenant of the Roys, vet 
ready to join in their undoing by forwarding this auction sale 
provided only this could be effected without his co-operation be- 
ing disclosed. And on the other side one has a diseased, 1n- 
lemperate and crippled man, accustomed to attend revenue and 
ether sales by auction, but apparently at this time without an 
anna of his own available to pay for anything he might buy, 
obliged in this case to borrow every rupee of the purchase 
money (Rs. 9,200), in some instances at high rates of interest ; 
and further obliged, according to his own story, to pledge to 
a relative the anticipated compensation which he might receive 
for the compulsory purchase of some of his property in order 
to raise Rs. 8,500. If Akshoy had desired to procure the ser- 
vice of a tool to buy for him this property at this auction, giving 
him, however, an interest in the property bought as a reward, 
and with the help of Shyamadas giving to a sham competition 
at the aution the appearance of reality, he could scarcely have 
found a person more qualified to fill the role than Satisn. The 
question is, did he fill that role or a role something like it. or 


did he buy this property entirely for himself, for his own use 
and benefit? There is available evidence which, in their 
Lordships’ view, is much more consistent with his having filled 
the first of these roles than the second. It is the following : 
Rajindra Nath Banerji, the Naib on the estate of the Maharaja 


Pradyot Tagore named Mulajore, who says that this estatc lies 
to the south of the Roys’ estate of Atpur ; that he xnows the 
district well, including the taluk in dispute ; that in 1915 Satish 
had purchased it at an auction sale, that his employer, the 
Maharaja, was anxious to purchase it; that he, the witness, 
went to Satish’s house to propose to buy it on behalf of his 
master ; that he met Satish and had a talk with him on the 
subject; that Satish said that he was not in a position to say 
whether he could sell the taluk; that he, the witness then brought 
Satish to the Maharaja’s house in Calcutta ; that Satish there 
gave no final answer but said that he would have to consult one 
or two persons who had interest in the property purchased. 
He did not mention the names ; that he, the witness, pressed 
him very much in the matter ; that Satish then took him to the 
house of another person named Chatterji ; that Satish entered 
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the house, remained there for some time while the witness re- 
mained outside in the carriage ; that after ån interval Satish re- 
turned and said he could not sell the property ; that Chatterji 
was unwilling to part with it. (The full name of Akshov is 
Akshoy Kumar Chatterji.) ; ; 

- The Maharaja Sir Pradyot Kumar Tagore was examined 
on commission. He says he knows the villages of Atpur and 
Mulapore ; that he is a Zamindar ; that after the auction he 
heard of the sale ; that had he known before it took place that 
it was about to take place he would have attempted to pur- 
chase it. He heard from his amlas that the value of the pro- 
perty was from Rs. 25,000 to Rs. 30,000. He heard the 
name of the person who purchased the property at the auction. 
He tried to purchase it from him and sent word of that to Sa- 
tish by Rajindra, the officer of his Debottar estate. Alter 
that interview, Satish had a talk with witness at his, the witness's 
own house. The witness was asked “ what did he say to 
your proposal ?” and he replied : Satish, said he had a partner 
named Akshoy, and other partners too, and that he was unable 
to say anything without consulting them ; that conversation 
took place in August or the beginning of September, 1915, a3 
well as he could recollect. The negotiations progressed no 
further ; his officer told him it would not come off. The wit- 
ness said he had not seen Satish before; he had no personal 
knowledge of him. The witness was asked to desciibe the 
man he spoke to : he said he was about 45 years of age, rather 
stout, of dark complexion, stood rather uncomfortably, and 
spoke to him, the witness, in Bengali. l 

A number of quite irrelevant questions were put to the 
Maharaja which may be passed by. l 

The next witness is Ashutosh Bhattacharji. He was 
examined on the 7th March, 1917. He states that he is only 
Superintendent of the Raja Kishori Lal Gossain of Serampur ; 
that his head office is at Serampur ; that his master was a mem- 
ber of the Executive Council of the Governor of Bengal ; that 
he himself is an undergraduate, an Honorary Magistrate of the 
Bhatpara Bench, and a Municipal Commissioner of Bhatpara 
Municipality ; that he has served as superintendent for twelve 
years. He knows Atpur. He knows the taluk 2402 ; that 
he knew of the sale of it in Baisakh from middle of April to 
middle of May, 1915. Had he known of it before it took 
place he would have tried to acquire it for his master ; that on 
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his master’s behalf he tried to purchase it several times from 
Satish. First he sent mukhtar Tarpadi Dutta, to the know- 
ledge of his master on two or three occasions to 
Satish. After that he, witness, went in the middle of May. 
He said the case for setting aside the auction sale was then 
pending before the Commissioner, and that he must consult 
Akshoy. The witness then went to the house of Akshoy Chat- 
terji on three or four occasions in July or August. He went 
to Satish for the last time in October, 1915. After the disposal 
of the case he, Satish, said -he could sell the property for 
Ks. 50,000. The witness says he then offered him Rs. 25.000. 
On cross-examination, the witness said that he, Satish, had a 
mind to sell as far as he understood him. He said he stayed 
at Satish’s house about ten or fifteen minutes ; that he did not 
know Akshoy before he went to his house in connection with 
this matter ; that Satish gave him Akshoy’s address ; that he 
did not do or say anything -to induce Satish to sell the property. 
On the first day he, the witness, saw Akshoy he expressed hits 
willingness to sell the property. He saw him when the ap- 
peal before the Commissioner was over and he then demanded 
Ks. 50,000. 


The learned Subordinate Judge has criticised unfavoura- 
bly the Maharaja’s evidence, but he bases his criticism on the 
most surprising error : “He says the conversation with the 
Maharaja took place, according to Rajendra, in Jaishta, i. c., 
which means from the middle of May to the middle of June ; 
that there was an appeal to the Commissioner pending, which 
was disposed of on the 1st July ; that the present suit was insti- 
tuted on the 18th August, 1915 ; that Satish is an astute man of 
business ; that it is highly improbable that he would make such 
admissions of fraud on his part when in the appeal, to the Com- 
missioner his complicity with defendants Nos. 2 and 3 was dis- 
tinctly alleged and the matter was being fought out between 


them. It has not bean shown to this Board that the charge 
of fraud was made before or could be entertained by the Corn- 
missioner. He gave no decision whatever upon such a charge 


if made. - His decision ts entirely confined to the irregularity 
of the sale, but it is strange that the learned Subordinate Judge 
did not take the trouble to,verify his dates before he made such 
a charge as this against such a person as this Maharaja, based 
entirely on the assumed fact that the Commisstoner’s judgment 
was delivered on the tst of July. Had he done so, he would 
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have found that the Commissioner delivered his judgment not 
on the rst July, 1915, as he assumes, but one month earlier, 
namely, the 1st June, 1915, The criticism based upon this 
blunder therefore falls to the ground. 

Now, if Satish and Akshoy had admitted that they had 
had these interviews with the persons named, but that these 
latter had mistaken what they said, or that they were so press- 
ed to sell that they said what they were alleged to have said as 
an excuse to get rid of the pressure, there might be something 
to say on their behalf. But they do nothing of the kind ; they 
say these interviews never took place ; that the whole thing is 
a myth, a work, it is to be supposed, of the perverted and dis- 
éased imagination of these three witnesses. Their Lordships 
are as unable as the High Court are to take that view. They 
think, on the contrary, that these three witnesses are reliable 
and their evidence most convincing. They believe that if this 
large sum of Rs. 25,000 or Rs. 30,000, was within the reach 
of the needy man Satish, then in debt to the extent of Rs.1 5,000 
to Rs. 18,000, he would have eagerly grasped at and gladly 
sold the property he purchased in order to procure i. The 
fact that he did not do this can only be accounted for on the as- 
sumption that he was not the absolute owner of this property, 
free to dispose of it as he might, but that his action was domi- 
nated and controlled, by the wealthy co-owner he named to 
whom gains of Rs. 10,000 or Rs. 20,000, had not such a strong 
attraction. Their Lordships are therefore of opinion that the 
respondent-plaintiffs, have established the cause of action in 
which they sued, and that the appeal fails. The appeal having 
been dismissed, it is not necessary to discuss the matter further, 
as there is no cross-appeal. The respondents are apparently con- 
tent with the decree which has been pronounced by the High 
Court, and a$ their Lordships think it does substantial justice 
between the parties in the circumstances of the case, they will 
merely humbly advise His Majesty that the appeal be dismissed 


with costs. 
Appeal dismissed. 


Solicitors for appellants : E. Dalgado. 
Solicitors for respondents : Watkins and Hunter. 
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In THE HIGH Court oF JUDICATURE AT MADRAS. 
Ordinary Original Civil Jurisdiction. 
PRESENT :__Mr. JUSTICE KUMARASWAMI SASTRIAK. 
A. D. Narayana Sa. inh Plaintiff* 


Galaguruswami Nadar and others ... Defendants. 
Transfer of Property Act, 8, 8—Fixturces—Sale of house—Sale of disisilery 
butldings—Whether pipes, stills and vats pass under the sale—English law of 


fixtures applies to this country. 
In execution of a money decree properties described as “distillery buildings 


door No. 3, Brighton Road, Barracks, Perambur, Madras, bearing Re-survey 
Nos. etc.” were proclaimed for sale and sold. Held, that under such sale pipes, 
stills and the vats used by the judgment-debtor for the business of the distillery 


did not pass to the purchaser. 
The Law of Fixtures in England does not apply to India and even if it 
does the articles mentioned above are not fixtures which in law would pass to 


the purchasers. 


In the cases of sales of houses the primary considerations in determining 
whether certain, items claimed are fixtures under S. 8 of the Transfer of Property 
Act, are whether the articles are provided for the permanent use of the house, 
and whether they are articles which are necessary or which. are provided for 
the more beneficial enjoyment of the property. The term “ fixtures” does 
not include machinery brought into the house for the purpose of carrying on 


business. 

It will be a dangerous doctrine to hold in this country that plant and machi- 
nery brought into a building for the purpose of trade being carried on, whether 
by the owner or by the mortgagee, are so annexed to the building so as to make 
them pass as fixtures merely because the building is bold either by the owner 
or by the Court in execution. 

R. N. Iyengar instructed by Messrs King and Partridge 
for Receiver. 
P. Venkataramana Rao for the auction purchaser. 


The Court delivered the following 


JUDGMENT :— This is an application by the Receivers for 
an order that they may be permitted to remove from the 
Vyasarpady Buildings, copper stills, vats, copper pipes and 
other old furniture and documents and papers belonging to the 
Madras Estate and now lying in the Vyasarpady Distillery 
Buildings which were sold in auction on the 21st of December, 
1922 in execution of the decree in the suit. 


The plaintiff in this suit A. D. Narayana Sa dena a 
simple money decree against the defendants to whose estate 
the petitioners Messrs Fraser & Ross - have been appointed 








*C. S. No, 234 of 1921. 18th April, 1923 
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Receivers. The decree was for over Rs. 2,69,000 and in 
execution the property known as the Distillery Buildings at 
Vyasarpady was attached and sold. What was sold was only 
the Distillery Buildings and the proclamation describes the pro- 
perty to be sold as follws : “ Distillery Buildings, Door No. 3, 
Brighton Road, Barracks, Peramboor, Madras, bearing Re- 
survey Number etc.” These buildings were originally used 
as a distillery by the Nadars but sometime before the sale the 
business ceased to be carried on there. One of the stills had 
heen removed by the Nadars themselves and the property which 
the Receivers want to remove consist of pipes, stills and a num- 
ber of vats. 


The application of the Receivers is opposed on the ground 
that what they want to remove are fixtures which in law go 
with the property and which have passed to the auction pur- 
chaser. The contention for the Receivers is that what was 
sold was only the building and nothing more and that apart 
from any question of law about fixtures they are entitled to 
remove whatever was put in there for the purpose of the busi- 
ness by the Nadars. It is also contended that the law of 
fixtures does not apply to India and that even if it did, the 
articles sought to be removed are not fixtures which in law could 
pass to the purchaser. 


J am -of opinion that both these contentions arc sound. 
So far as the purchase is concerned, it seems to me to be clear 
that what was sold was only the Distillery Buildings. In 
cases where business is carried on in the premises and the sale 
is only of the premises and not of the business as a going con- 
cern or the premises together with the fixtures or machinery, 
prima facte all that the purchaser is entitled to are the buildings. 
It can hardlyebe the intention of the parties when they sell the 
building alone without reference to the machinery or the busi- 
ness that the purchaser should get. the valuable machinery in 
the buildings by calling them fixtures and by claiming to get 
them under that head. Even assuming that the plaintilf is 
entitled to all the fixtures properly so called, I think it 1s clear 
from the evidence of Mr. Barker who was examined as an 
expert in this case that the vats and the pipes cannot be fixtures 
in any sense of the term. As regayds the copper stills, they 
are 8 ft. in horizontal diameter and 7 ft. in vertical diameter. 
They are placed upon two tron rails and they can be removed 
by pulling down the brick and mud wall which is put up on one 
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side for the purpose of keeping them in position. As pointed 
out in Mofix Sheik Y. Rasik Lal Ghose (1), the technical Eng- 
lish Law of Fixtures is not applicable to India. The provi- 
sions as to fixtures are contained in the Transfer of Property 
Act. S. 8 of the Transfer of Property Act runs as follows =~ 
“Unless a different intention is expressed or necessarily im- 
plied a transfer of property passes forthwith to the transferee 
all the interest which the transferor is then capable of passing 
in the property and in the legal incidents thereof. * * * *” 


And where the property is a house, the easements annexed 
thereto, the rent thereof accruing after the transfer, and the 
locks, keys, bars, doors, windows and all other things provided 
for permanent use therewith. Section 3, clause 25 of the 
General Clauses Act defines “ immoveable property ` as includ- 
ing land, benefits to arise out of land, and things attached to 
the earth, or permanently fastened to anything attached to, the 
earth. It seems to me that in cases of houses the primary 
considerations in determining whether the items claimed are 
fixtures under S. 8 of the Transfer of Property Act should be 
whether the articles are provided for the permanent usc of the 
house, and whether they can be said to be articles which are 
necessary or which are provided for the more beneficial enjoy- 
ment of the property and | do not think that under that term 
machinery brought into the house for the purpose of carrying 
on business can be included. One important test in these 
cases is with what intention were the articles put into the house? 
Were they put in for the more beneficial enjoyment of the house 
or with the object of improving the value of the house by 
making it more artistic or were they put in with a collateral 
purpose ? 

Numerous cases were referred to by Mr. Venkataramana 
Rao in the course of his able argument but I do not think that 
the facts of the present case would render those cases applic- 
able. Hobson v. Gosringe (2) was a case where the dced 
of transfer conveyed the land in question “ together with the 
saw mill, enginehouse, warehouses and other buildings erected 
thereon and the fixed machinery and fixtures ” to secure a loan 
and the contest was between the mortgagee on the one hand 
and the vendors of an engine fixed to the freehold which was 
sold on the hire purchase system. In the present case thc sale 
proclamation is clear and only sells the Distillery Buildings 


1. (1910) L L. R a7 C. 815. a. (1897) 1 Ch. 182. 


Narayana 
Sa 


v, 
Balaguru- 
swami 
Nadar. 


Narayana 
Sa 


v. 

'Balaguru- 
swami 
Nadar. 


388 THE MADRAS LAW IOURNAL REPORTS, [VOL, XLV. 


no reference being made to any machinery in the premises. 
Reynold v. Ashley and Son (3) is 'similatly a case of conflict 
between the owner of a machinery sold on the hire purchase 
system and the mortgagee who had taken possession. Lord 
Lindley in giving judgment observed “ My Lords, I do not 
profess to be able to reconcile all the cases on fixtures, still less 
all that has been said about them. In dealing with them at- 
tention must be paid not only to the nature of the thing afd 
to the mode of attachment, but to the circumstances under which 
it was attached, the purpose to be served, and last but not least 
tc the position of the rival claimants to the things in dispute. ”’ 
Monti v. Barnes (4), was a case where the mortgagor subse- 
quent to the mortgage removed the fixed grates from various . 
rooms and substituted for them “dog grates,” which were of 
considerable weight and it was held that having regard to all the 


circumstances of the case the true inference was that the ““ dog 


grates’ were substituted with the object of improving the in- 
heritance and that they were therefore fixtures whica passed 
to the mortgagee. A. L. Smith, M. R. referred with approval 
to the observations of Blackburn, J. in Holland v. Hoodson(5) 
where the learned Judge observes “ There is no doubt that the 
general maxim of the law is that what is annexed to the land 
becomes part of the land; but it is very difficult,-1f not im- 
possible, to say with precision what constitutes an annexation 
sufficient for this purpose. Itis a question which must depend 
on the circumstances of each case, and mainly on two circum- 
stances, as indicating the intention, namely the degree of annex- 
ation and the object of the annexation. The Master 
of the Rolls was of opinion that “ the question which has to 
be considered in such a case is whether, having regard to the 
character and the circumstances of the particular case, the arti- 
cle in question was intended to be annexed to, the inheritance 
or to continue a mere chattel, and not to become part of the 


freehold. ” 


Applying these tests, it seems to me to be clear that the 
object of the Nadars in placing what are known as fixtures 
in the building was simply to carry on the business of distillery 
there. [twil] be a dangerous doctrine to hold in this country 
that plant and machinery brought into a building for the pur- 
pose of trade being carried on whether by the owner or by 


3. (190g) A C 466. 4 (1901) 1 QB 205. 5. LR CP 328 at 334. 
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the mortgagee were so annexed to the building as to make them Narayana 


age s ‘ Sa 
pass for fixtures merely because the building is sold either by the e 
owner or by the Court in execution. Balaguru 
r p , sawalrmi 
I direct that the Receivers do remove the articles referred Nadar. 


to in the Judge’s Summons. As regards costs, I direct that 
the Receivers’ taxed costs as between Attorney and client do 
cgme out of the estate and that the purchaser do bear his own 
costs. Certified. I fix the fee of the expert at Rs. 150. | 


C. A. S. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Jurisdiction). 
PRESENT :__Mr. JusTICE KUMARASWAMI SASTRI. 
Visvanathan Chetty and others ... Plaintffs™. 


v 


©. Ethirajulu Chetty and others ... Defendants. 


Limitation Act Article 10 —Mortgage with possession —Agreement by moit- Viswanathan 


gagor not to alienate the property within the term of the mortgage without the eee 
consent of the mortgagee —Righ of pre-emption given to the mortgagee—— Etbirajulo 
Morigagee asked to make offers for the property —Mortgagee making no offers Chetty. 


and prohibiting alienation by the mortgagor—~Sale of the equity of redemption 
by the mortgagor—Limitation—Sutt for redemptton—IVhether mortgagee can 


sel up his right of pre-emption as a defence ---Agreement for purchase of im- 
moveable property by the guardian of an infant —Enforceability. 

The first defendant executed two deeds of mortgage dated the 25th April 
1911, for Rs. 3,000 and 27th November 1915, for Rs, 2,500 in favour of the plain- 
tiff who was then a minor and represented by his father and guardian. ‘The 
mortgages contained a covenant that the mortgagor would not during the con- 
tinuance of the security in any way or manner deal with the scheduled property 
or any portion thereof either by way of sale, mortgage, charge, lease, or other- 
wise without obtaining the previous consent in writing of the mortgagee permit- 
ting and authorising the mortgagor to do so and that the mortgagee should have 
the right of pie-emption in re’pect of the scheduled property. On the gth 
April, 1918, the first defendant gave the plaintiffs father and guardian 
notice of his intention to sell the property and asked him what offer he had to 
make but the plaintifs father took up the position that the first defeudant had 
ne power to sell and no offer was made by the plaintifs father as to what price e 
he was prepared to pay. On the oth April, 1918, the first defendant sold the 
pioperty to one M who in his rgturn sold to defendants 2 and 3. The plain- 
tiff sued in 1921 to enforce his right of pre-emption and defendants 2'and 3 
sued to redeem the mortgages. 
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The sale being of the equity of redemption of which physical possession 
could not be given, limitation for the suit runs under Article ro of the Limita- 
tion Act from the date when the instrument of the sale was registered and the 
suit for pre-emption is therefore barred by limitation. 

The plaintiffs claim for pre-emption which is barred by limitation, would 
not afford any defence to the defendants’ suit for redemption. 


24. M. 449, 29 M. 336 and 40 M. 1134 followed. 

13 M. 490, 20 M. 305 not followed. 

The plaintiff who was a minor at the date of mortgage is not entitled to eue 
for the specific performance of the covenant in the mortgage deeds for the sale 
of the mortgaged properties to him. 

39 C. 232 followed. 

By reason of the fact that the plaintiff not only failed to express his willing- 
ness but prohibited the alienation by the first defendant when he was asked 
about it, the plaintiff assuming he had a right of pre-emption failed to exercise 
it and the case falls within the decisions in 39 A 1a7 and 42 A 402. 


Civil Suits Nos. 20 of 1921 and 88 of 1921. 
V. Radhakrishnayya for plaintiffs. 


P. Venkataramana Rao for defendants. 
The Court delivered the following 


JUDGMENT :__This (C. S. No. 20 of 1921) is a sult by 
the plaintiff for the enforcement of pre-emption alleged to be 
conferred on him by two deeds of mortgage dated 27th 
November, 1915 for Rs. 2,500 and 25th April, 1914 for 
Ks. 3,000 executed by the rst defendant in favour of the 
plaintiff who was then a minor and represented by his father 
and natural guardian, Kumaraswami Chetti. The 2nd and 
3rd defendants are impleaded as alienees of the mortgaged 
property with notice: The case for the plaintiff is that the 
ist defendant executed the two deeds of mortgage in favour of 
the plaintiff, then a minor, that the first deed of mortgage con- 
tained the following covenant -—“ that the mortgagor will, 
not, during the continuance of the security, in any way or man- 
ner deal with the scheduled property or any portion thercof 
either by way of sale, mortgage, charge, lease or otherwise 
without obtaining the previous consent.in writing of the mort- 
gagee permitting and authorising the morgtagor to do so and 
that the mortgagee shall have the right of pre-emption in res- 
pect of the scheduled property.” The second deed of mort- 
gage stated that all the terms and conditions of the first mort- 
gage should, mutatis mutandis, be treated as applicable to the 
said deed. The plaintiff states that by reason of these two 
clauses he is entitled to a right of pre-emption in respect of the 
property, ‘ that the plaintiff has recently come to know that 
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on the 9th April, 1918 the rst defendant sold to P. S. N. Muru- 
ganathan Chetti the property mentioned in the schedule hereto 
for a consideration of Rs. 3,025 in cash and the purchaser 
covenanted to pay to the plaintif the amount due on the deeds 
of mortgage and the further charge above referred to and that 
the said P. S. N. Muruganathan Chetti by a deed of sale dated 
the 3rd July, 1919 sold the said house and ground together 
with another property to the 2nd and 3rd defendants herein. 
The 2nd and 3rd defendants sent a notice dated the 3rd May, 
1920 through their Vakils, Messrs Madhavan and Rangaiya, 
te the plaintif in which they informed him of the fact 
cf the purchase and offered to redeem the mortgage and the 
` further charge. On the sth July, 1920 the plaintiff chrough 
his vakils sent a reply to the said letter in which he inter ulia 
pointed out to the 2nd and 3rd defendants that he had a right 
of pre-emption in respect of the said property, that the trans- 
fers of the said property by the ist defendant to P. S. N. 
Muruganathan Chetti and by the said Muruganathan Chetti 
in favour of 2nd and 3rd defendants had been effected without 
the plaintifs knowledge or consent and that the plaintiff was 
entitled to enforce’ his right of pre-emption against 2nd and 
3rd defendants. The plaintiff tendered with the said letter 
a sum of Rs. 3,025 and called upon the 2nd and 3rd defendants 
to execute a conveyance in favour of the plaintiff but 2nd and 
3rd defendants refused to receive the said sum and failed and 
neglected to execute the conveyance.” The plaintiff therefore 
prays that the defendants or such of them as the Court may 
find liable be directed to execute a conveyance in favour of the 
plaintiff of the property described in the schedule on payment 
of Rs. 3,025 or such other sum as the Court may find payable 
by the plaintiff. 


The first defendant filed a written statement in which he 
pleads that the sale by him to Muruganathan Chetti was sub- 
ject to the covenants in the two deeds of mortgage and that the 
sale to the 2nd and 3rd defendants by Muruganathan Chetti 
was a sham and colorable transaction. He says that there 
is no cause of action against him and that he is an unnecessary 
party to the suit. 


The 2nd and 3rd defendants raise various pleas. They 
state that the agreement contained in the two deeds of mort- 
gage is void and unenforceable as being a clog on the equity 
of redemption, that it is also not enforceable because of plain- 
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tiff’s minority at the date of the mortgages and that oppoitunity 
was given by the ist defendant to the plaintif s guardian to 
purchase the property but that the offer was refused, that the 
claim is barred by limitation, that, in any event, the option to 
purchase not being exercised before the period for redemption 
expired, it ceased to have any legal effect and is not enforceable. 
He says he is willing to redeem the property and that the ten- 
der of Rs. 3025 was not a valid tender. 

Suit No. 88 0f21 is a cross suit to redeem the mortgages : 

The following issues were settled :— 

1. Is the plaintiff entitled to a right of pre-emption in 
respect of the suit property ? 

2. Is the recital in cl. 16 of the mortgage deed dated 
the 25th April, 1914 a clog on the equity of redemption and is 
plaintiff in consequence deprived of his right of pre-emption ? 

3. Is the covenant as to the right of pre-emption void 
and unenforceable for the reasons set out in paragraphs 9 and 
10 of the written statement of defendants 2 and 3 ? 

4. Is the plaintiff precluded from asserting lus right 
of pre-emption for the reasons set out in paragraph 10 of the 
written statement of defendants 2 and 3? 

5. Is the plaintiff's claim barred by limitation ? 

6. (a) Was it a condition precedent for the coming 
into operation of the sale dated 9-4-1918 to P. S. N. Muru- 
canathan Chetti that he should be bound to sell and convey the 
cquity of redemption to the plaintiff as stated in paragiaph 4 


‘of the 1st defendant’s written statement ? 


(b) If so, can the 2nd and 3rd defendants resist 
the claim of the plaintiff for pre-emption ? 

7. Is the sale deed dated the 3rd July, 1919 in 1avour 
uf 2nd and 3rd defendants a sham, nominal, fraudulent and 
colourable transaction and hence void and unenforceable in 
law as stated in paragraph ‘5 of the ist defendant’s written 
statement ? 


8. Is the 1st defendant not a necessary party to the 
suit ? l 
g. Is the tender by the plaintif a valid tender ? 
10. To what relief is the plaintiff entitled ? 

The deed of mortgage dated 25th April, 1914 ts Ex. A. 
The material clause is cl. 16 and has been set out in page 2. 
The plaintiff was then a minor aged 12 years and tne deed 
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purports to have been executed in his favour and he was re- 


presented by his father and natural guardian Kumaraswami 
Chetti. The 2nd deed of mortgage is filed as Ex. B and it 
incorporates the provisions of the first deed of mortgage as 
regards the clause in question. On the 4th April, 1918 the 
ist defendant wrote a letter to Kumaraswami Chetti, the father 
ct the plaintiff wherein he states that he represented to him 
some time ago that he wanted to dispose of the equity of re- 
demption of the mortgaged property, as he was getting old end 
finding it difficult to make any arrangement for payment of 
interest and taxes and that he was told by the guardian that 
he might dispose of the same if he got a price more than 
Rs. 8,000. He proceeds as follows — "1 have been negotia- 
ting for the same ever since but I thought it desirable to give 
you another opportunity before I finish the sale elsewhere. I 
therefore request you to reconsider and to inform me within 
one day after the receipt of this letter your last offer for the 


same, so as to enable me to finish the sale of the same else- 


where.” To this letter a reply was sent on the 5th April, 
Ex. D, where the plaintiff's guardian denies the allegation in 
the letter under reply that he asked him to dispose of the pro- 
perty elsewhere if he got more than Rs. 8,000. He then pro- 
ceeds as follows :—“ Do you mean to say that I have forgotten 
the paragraph No. 16 of the mortgage deed executed by you. 


Kindly go through paragraph 16 of the first mortgage deed in 
which it is clearly stated that you should not do anything with 
the said premises either by sale or by mortgage, lease or other- 
wise without my consent. Under the circumstances you have 
no voice to do anything in the matter until rst May 1920 which 
please note.” On the 9th April 1918, the rst defendant sold 
the property to one Muruganathan Chetti under Ex. E. It 
recites that on the 9th February 1918, the 1st defendant agreed 
to sell to Muruganathan Chetty the property mortgaged to the 
plaintiff “Subject to the conditions and limitations prescribed 
therein and now subsisting and capable of taking effect.” On 


the 3rd July 1918 Muruganathan Chetti sold the property un- 
der Ex. F to the 2nd and 3rd defendants. On the 1st April, 
1920 the 2nd and 3rd defendants gave notice to the plaintiffs 
father and guardian (Ex. G.) offering to redeem the property. 
To this a reply was sent Ex. K, on the 5th July, 1920, wherein 
they set up their claim under cl. 16 of the mortgage deed for 
pre-emption. 
R—50 
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I shall first deal with the question of limitation raised. 
It is clear from the correspondence which I have referred to 
that in 1918 the 1st defendant gave the plaintiff’s father and 
guardian notice of his intention to sell the property and askcd 
him what offer he had to make and that in 1918 the position 
taken up was that the rst defendant had no power to sell and 
no offer was made by the plaintiff’s father as to what price he 
was prepared to pay for the house. The case of pre-emption 
is governed by art. 10 of the 2nd schedule to the Limitation 
Act which prescribes a period of one year in a suit to enforce a 
right of pre-emption, the period to run from the time when the 
purchaser takes, under the sale sought to be impeached, physi- 
cal possession of the whole of the properties sold or, where the ° 
subject of the sale does not admit of physical possession, from 
the date on which an instrument of sale is registered. 5. 8 
of the Limitation Act states that nothing in Ss. 6 and 7 of the 
Limitation Act which gives.an extended period in cases of mi- 
nors or of persons under a disability applies to suits to enforce 
rights of pre-emption or shall be deemed to extend foi more 
than three years from the cessation of the disability or the 
death of the person affected thereby the period within which any 
suit must be instituted or application made. In this case the 
minority of the plaintiff which would otherwise bring the case 
under S. 6 does not extend the period and similarly Ci. (3) of 


S. 17 which refers to the fact of death before the right to suc 


accrues says that nothing in sub-sections (1) and (2) applies 
to suits to enforce rights of pre-emption or to suits for the pos- 
session of immoveable property or of an hereditary office. 
The minority of the plaintiff therefore is an element which can- 
not be taken into consideration in dealing with the question of 
limitation under Art. ro. In this case as the property was un- 
der mortgage to the plaintiff with possession and the plaintiff 
was in possession of the property, all that can be sold was the 
cquity of redemption and, the equity of redemption not being 
one of which physical possession could be given, the case falls 
under the latter part of Art. 10. Where the subject matter 
does not admit of physical possession, limitation runs from the 
date when the instrument of sale is registered. In Shamoun- 
der v. Amanand Begum (1) it was held that in cases where the 
sale was of the equity of redemptiom the property cannot be 


said to be capable of physical possession within the meaning of 





1. (1887) IL Rog All. 234. 
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Art. 10 of Schedule II to the Limitation Act and limitation be- 
gan to run from the date of the registration of the deed of sale. 


In Intisar Hussain v. Jumma Prasad (2) it was held that the. 


property in that case which was the sale of an undividea share 
was not capable of physical possession and that limita- 
tion must be computed from the date of registration of 
the sale-deed. In Umrao Beg v. Mukhtar Beg (3) 
which was also a case of a fraction of a share ofa 
Zamindari situated in several Khatas, it was held that limita- 
tion began from the date of registration. In Nagina Singh v. 
Dhuni Chand (4) a similar view was taken by the Punjab 
High Court. The property sold was a property which was 
ir the possession of a mortgagee and it was held that it was in- 
capable at the time of sale of physical possession being given 
over and limitation began to run under Art. 10 for one year 
from the date of registration. It was also held that it was 
immaterial whether registration was made with or without the 
consent of the vendor as in either registration was equally effec- 
tive. In Velayudham Pillai v. Tina Velayudham Pillai (<) 
Justice Krishnan observes as follows -— “ In cases where there 
is an outstanding interest in third parties in the property sold 
which gives them a right to possession as in the case of leases 
and usufructuary mortgages, even if the sale purports to be of 
the land itself, the sale would pass only the lessor’s or the mort- 
gagor’s estate ; the subject of the sale in such cases may well 
be held to be only that estate and not the land ; and as physical 
possession of such an estate cannot be given and the vendor not 
being entitled to the possession of the land itself could not pass 
it on to the vendor, it may be that in such cases the second part 
of column 3 (of Art. 10) will apply if there is a registered ia- 
strument. ” A similar view was taken by Justice Napier. 
The result is that in a case like the present limitation begins 
from the date of registration. 


It has been argued that registration is not necessarily 
notice and that, secondly, it will be a hard case if the plaintitt's 
suit is barred by the defendant registering the document with- 
out his knowledge. It is no doubt true that the Privy Council 
has decided that registration is not notice but that was with rc- 
ference not to art. 10 of the Limitation Act but with reference 


2. (1904) 1 AL J 247. 3. (1919) 17 AL J 269. 
4. (1921) 62 I C 797. 5. (1921) 40 M L J 443, 447. 
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tc. cases of priority of mortgages under the [ransfer of Proper- 
ty Act. Where the Legislature expressly states that limitation 
begins from registration without any reference to whether the 
transaction was with or without notice it is difficult to see how 
the Court can go into any question of notice in dealing with the 
question. Reference has been made to S. 18 of the Limitation 
Act but it has no application as it refers to concealment or fratyl 
or misrepresentation and it is not alleged here that there was 
any such fraud or concealment. On the contrary the 1st de- 
fendant gave notice that he wanted to sell the property to 
strangers and there was no attempt at concealment as regards 
the sale or registration of this document. I am therefore of 
opinion that so far as the plaintiff’s claim is concerned it 1s bar- 
fed by limitation. 


It was further contended that, even if the plaintifs’. suit is 
barred by limitation, he could resist a suit for redemption on 
the ground that his right is not extinguished and reference has 
been made to a case Kanharankutti v. Aliotti (6), and Krish- 
nan Menon v. Kesaven (7). This contention is with refer- 
ence to C. S. No. 88 of 1921 brought by the rst defendant 
against the plaintiff. - It seems to me to be a peculiar position 
that where the plaintiffs’ suit for specific performance is dis- 
missed he can still hold on to the property. And the view 
taken in 13 and 20 Mad. has not been followed in Ramaswami 
Pattar v. Chinniah Asari (8). I entirely agree with the view 
taken in 24 Mad. where Sheppard and Bashyam Iyengar, JJ. 
state that, having regard to the provisions of the Transfer of 
Property Act as regards the right of redemption and of S. 44 
as regards the effect of a contract for sale, it can be no defence 
to a suit for redemption to state that the defendant has got a 
right to purchase the property under a contract which right he 
is unable to enforce owing to the bar of limitation. The Full 
Bench decision in Kurri Verareddi v. Kurri Bapi- 
reddi, (9) which has been considered and followed in Ramana- 
than Chetti v. Rangatathan Chetti (10) is also to the effect 
that in suits for possession under title it is no defence to say 
that the defendant has got a right to enforce specific performan- 
ce of a contract and the case a fortiori is barred by the statute 
of limitation. It seems to me that,a suit under S. 60 of the 
Transfer of Property Act which the Privy Council in the recent 


6. (1890) IL R 13 M 490. 7 (1897) IL RaoM 305. 
8. (1901) I. L. R ag M. 449 9. (1906) I. L. R. 29 M. 336 :16 M. 
L. J. 395 (F. B.) 10. (1917) L L. R. go M. 1134 :33 M. L, J. 252. 
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case in Muhammad Sher Khan v. Raja Seth Swami Da- 
jal(11) has construed to be absolute in its terms and applicable 
to all mortgages and which gives an absolute right to redeem 
cannot be met by an agreement of pre-emption which, under 
S. §4 of the Act, confers no right to tmmoveable property, espe- 
cially, when a suit to enforce the right of pre-emption ts barred 
upder art. 10 of the Limitation Act. I therefore hold that 
not only is the plaintifs claim barred by limitation but that it 
would afford no defence to a suit for redemption. 

The next question is as regards the minority of the plain- 
tiff and the invalidity of a contract entered into by his guardian. 
It is admitted that at the date of the mortgage the plaintiff was 
a minor. It has been held by the Privy Council in Mir Sarwar 
Jan v. Fakiruddin Muhammad Chowdhury (12) in a suit for 
specific performance by a minor of an agreement for the pur- 
chase and sale to him of immoveable property entered into by 
a manager that the contract was unenforceable as it was not 
within the competence of the manager of a minor’s estate or 
his guardian to bind the minor or the estate by a contract for 
the purchase of tmmoveable property and that the minor was 
not bound by the contract, there being no mutuality and they 
were not going to give specific performance of the contract. 
It seems to me that in the present case this contract could not be 
enforced. It is argued that in cases of pre-emption there is, 
by its very essence, no mutuality and that, whereas the minor 
is not bound to buy, the defendant is bound to sell to nobody 
else and, the principle of mutuality not being necessary, the case 
does not fall within the ruling in Mir Sarwar Jan v. Fakiruddin 
Muhammad Chowdhury (12). But, as pointed out infama- 
swami Pattar v. Chinniah Asari (8) cited above, the 
moment the plaintiff elects to buy the property he afhrms 
the contract and the same legal consequences follow as 
if there was a contract to buy and it is difficult to distinguish 
the case from the case of an ordinary contract to purchase. 
Although there is no mutuality in its inception, when the plain- 
tiff elects to purchase the property and gives notice of his in- 
tention to buy, it becomes a contract like any other contract 
to purchase immoveable property and is governed by the same 
principles which govern other contracts. Mir Sarwar Jan v. 
Fakiruddin Muhammad Chowdhury (12) applies therefore to 
such cases. 


rr. (1922) I LR 44 All 185. 12. (1911) IL R39 C 232 :21 ML J rr54P. C 
8. (1901) I. L. R, 24 M. 449. 
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As regards the notices which passed between the parties, 
1 am of opinion that the two notices, Exs. C and D show that 
there was an offer by the rst defendant which the plaintiff 
would not accept. It is not disputed before me that the clause 
against alienation without the consent of the mortgagee is a 
clog on the equity of redemption and it is not enforceable as 
such. ‘The position that the plaintiff therefore took up whgn 
he was asked whether he was willing to buy the property was 
that, the sale itself being invalid under the mortgage document, 
no question would arise of any option to buy and he said the 
1st defendant had no power to sell to anybody else at all. 
Even assuming that the representation of the 1st defendant that 
the plaintiff asked him to sell for not less than Rs. 8,000 1s 
untrue, there is stil] the fact that the rst defendant asked the 
plaintiff whether he was willing to buy and the plaintiff not only 
did not express his willingness but prohibited the alienation. 
Even assuming that there was a right of pre-emption, it was 
not exercised and the case falls within the decision in Vanni Lat 
Singh v. Ram Ratan (13) and Ghulam Mohi-ud-din Khan v. 
Hardeo Sahai (14). This is a ground on which I am of opi- 
nion that the plaintiff's suit fails and it is dismissed with costs. 


As regards the connected suit C. S. No. 88 of 1921 which 
is a suit for redemption, it follows from my judgment in the 
previous suit that the plaintiffs are entitled to redeem. As 
regards the amount payable by them an account will have to 
be taken of the amount due to the defendant under the mort- 
eape and the usual preliminary redemption decree will be pass- 
ed. The suit will be referred to the Official Referee to take 
an account of the amount due under the mortgage and a final 
decree will be passed on the amount being ascertained. Plain- 
tiffs would beentitled to the costs of the suit. 


C. A. S. 


13. (1918) ILR 39 All. 127. 14. (1920) I L R 42 All. 402. 
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IN THE HIGH COURT or Jupicarure AT MADRAS. 


PRESENT :_SIR WALTER SALIS ScHwaBk, K. C., Chief 
Justice AND Mr. JUSTICE RAMESAM. 


Surjimull Murlidhar Chandick ... Appellant* (Plaintiff). 
Y. 

Ananta Lal Damani and another ... Respondents ( Defen- 

if dants). l 


Stamp Act (II of 1899), Schedule I, Art. 1—Acknowledgment—Roka con- 
taining credit and debit entries interest up to dote and a balancing tiem payable-— 
Whether acknowledgment within the meaning of the Act—Essentials to be con- 
sidered, 

Where a document which is called a Roka shows credit entries and the 
balance due at the last account and the interest thereon up to date and debit 
entries of the amount paid off and a balancing item of Rs 4,397-12-3 and then 
followed the words “balance payable up to Karthika Sudh first of Samvat 1974 
(t. @, 1§—r1in—1917) Rs 4,397-12-3” and the defendant signed the same, it is 
not an acknowledgment within the meaning of Art. 1 of Sch. I of the Stamp Act 
requiring a stamp duty of one anna. 

In coming to the conclusion whether the acknowledgment is one falling within 
the article of the Stamp Act the question to be considered is whether it is 
given with the dominant intent to supply evidence of the debt, Where a docu- 
ment contains other entries from which it can be deduced that the intention 
is to arrive at a statement of accounts or to put on record, payment on either 
side, the document, although it contains a balancing item at the end, is not an 
acknowledgment under the Stamp Act. 

4 C 885, 9 C 1a7, 15 C r62 and 30 C 687 followed. 

31 ML J 851 not followed. 

On appeal from the Judgment of the Hon’ble Mr. Justice 
Phillips dated 28th February, 1922 passed in the exercise of 
the Ordinary Original Civil Jurisdiction of this Court in C. S. 
No. 824 of 1920. 

T. R. Ramachandra Aiyar and K. V. Sesha Aiyangar for 


appellant. 


K. Jagannatha Iyer and R. Purushottama Aiyangar for 
respondents. 

Grant and Greatorex for Ist respondent. 

The Court delivered the following 

JUDGMENT :— This is an appeal from a decision of 
Phillips, J. deciding a case on the ground that a document ac- 
knowledging a debt was not admissible in evidence. The 
document is called a Roka. It shows credit entries and the 
balance due at the last account and interest thereon upto date, 
and debit entries of the amount paid off and a balancing item 








O., S. Appeal No. 53 of 1922. > 23rd April, 1923. 
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of Rs. 4,397-12-3 and then the words “ balance payable up to 
Kartik Sudh rst of Samvat 1974 (that is 15111917) 
Rs. 4,397—12—3 ” and the signature of the defendant. The 
circumstances under which that document came into existence 
are clear from the correspondence, and I do not think that any 
evidence could be adduced which would give the Court any 
further assistance than is obtained from the correspondence. 
A letter, Ex. B, was produced from the defendant stating that 
he had taken down the statement of account which had been 
sent for, and given it to Ammajee, the plaintiff's mother, and 
promising on coming to Madras that he would prepare a fresh 
statement of account and give it to the plaintiff. When he came 
to Madras, in pursuance of that promise the Roka was sent. 
The question is whether or not that is an acknowledgment 
within the definition of ‘ acknowledgment” in the Stamp Act, 
for if it is, it has to be stamped, and if it be not stamped it 
cannot be admitted in evidence and in such a case the legisla- 
ture has thought fit to impose what to my mind is an appalling 
penalty of the plaintiff losing his claim altogether ; because 
there is no penalty provided, by the payment of which to 
Government, the document can be admitted. Perhaps, in view 
of this provision, the draftsmen of the schedule has so worded 


it that it has left many loopholes, and has given rise to a con- 


‘flict of judicial opinion when it comes to interpretation. ‘The 


words are “ acknowledgment of a debt exceeding Rs. 20 in 
amount or value, written or signed by,, or on behalf of a debtor 
in order to supply evidence of such debt.” The first question 
that arises is whether any particular document is given to supply 
evidence of the debt. It is quite clear to my mind on the 
authorities that the question is whether it is given with the 
dominant intent to supply evidence of the debt; and 
it has been held that where the document contains 
other entries from which it is right to deduce that 
the intention is to arrive at a statement of account 
or to put on record payments on either side, the intention to be 
inferred from the sending of the document, although it con- 
tains a balancing item at the end, is not to supply evidence to 
the creditor.. Brojendar Coomar v. Bromomoye Choudha- 
rani (1), Brojo Gobind Shaha v. Goluk Chander Shaha (2), 
Nund Kumar Shaha v. Shurnomoyi #3) and Ambica Dat Vyas 


Warara a 











© on (1878) TL Rq C885. 2. (1882) ILR 9 C 127. 
l 3. (1887) ILR 15 C 162. f 
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v. Nityanund Singh (4) are all instances of this. Cases quoted —_Surjimull 
to the contrary are Staram v. Ramprosad (5) and Mulji Lala Mer Da 
v. Lingu Makaji (6). In those two cases there was something Ananta 
quite different fror the other cases and from this case. There, ve 
there was nothing but an acknowledgment of debt. | In both 
those cases the words amounted to giving the figure, and the 
statement was that account having been taken the balance due 
was so much, and I can understand the view in those cases 
that there was merely sending an acknowledgment of debt for 
the purpose of giving the other party an acknowledgment for 
use in evidence. The matter also came before this Court in 
Ramaswami Iyer v. Gnanamani Nachiar (7). There, there 
. was a somewhat complicated document containing a statement 
of the balance due by a zemindar to his agent and an acknow- 
ledgment by the zemindar that he had examined the account 
and found it correct, and releasing the agent from all claims 
against him. It was held by Abdur Rahim, O. C. J., first that 
that was an acknowledgment within the meaning of the Stamp 
Act and secondly that it was 2 release, and being a release, it 
could not be loked upon as a document which was inadmissible 
though looked upon as an acknowledgment it would be inad- 
missible. | With that part of the Judgment Phillips, J. did not 
agree, because he did not think that it amounted to a release. 
He did, however, think that it amounted to an acknowledgment, 
but said that it did not matter in that case, because whether 
the document was admitted or not, , it did not affect the 
merits of the case. It follows that this point in that case was 
not necessary for the decision. It seems to be in direct.con- 
tinct with some of the cases in Calcutta quoted aboye, and speak- 
ing for myself, so far as it relates to acknowledgment I do not 
agree with it. That being the state of the authorities, the 
Court has to apply its mind to the questions—tIgoking at the 
document and the surrounding circumstances__what was the 
intention with which that document was given ; was that meant 
to be a bare acknowledgment and a promise to pay to be used 
in evidence against the sender, or was it sent for some other 
dominant purpose ? In my judgment, the answer must be that 
it was given with the intention that it was to be a statement of 
account as between the parties__containing entries of payments 
by the defendant as well ag a statement of debts due from him, 
ee eee ree ee ee ia 
4. (1903) I. L. R. 30 C 687. s. (1913) 19 CL J. 87. 
6. (1896) I. L. R. 21 B. 201. 7. (1936) 31 ML LL J. 851 
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and also a.statement of the calculation of jnterest, and the rate 
of interest which the defendant admitted that he was under a 
liability to pay.: . In these circumstances in my judgment, the 
document is not an acknowledgment and ought to have been 
admitted. 

The question is also raised whether or not it comes within 
the other exceptions in the article in that it contains a pronyse 
to pay the debt and a stipulation to pay interest. These two 
questions seem to be difficult and interesting ; but in the view 
[ take, of .the first point, it is not necessary to consider them. 
In my opinion, this judgment is wrong and must be set aside. 

It is suggested that we should direct a new trial cn this 
issue of limitation. | If, I were satisfied that there would be ` 
anything to gain by such a course, | should order a new trial. 
But in this case I am not so satisfied, and I am clear that any 
evidence of intention given at this stage could not be of the 
least assistance to the Court. I think one has in the letter re- 
ferred to and in the document itself so much to show ihat it 1s 
not a mere acknowledgment given with the intention of supply- 
ing evidence of the debt to the other side, that any amount of 
verbal evidençe adduced would not affect the proper e 
tation of the document. 

Thig appeal must be allowed and the case must 56 back 
to the Original Side for disposal on issues 2, 4 and 5 and the 
additional i issues if the Court thinks it necessary. 

The costs of this appeal must be paid by the respondents 
and the costs of the first trial save in so far as the first defen- 
dant has béen deprived of them will abide the result of the 
second. The Court fee paid on the appeal memorandum will 
be refunded to the appellant on application. The memoran- 
cum ‘of objections i is dismissed. i 


CAS Judgment reversed 
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PRIVY COUNCIL. s 


i 
PRESENT :— LORD BUCKMASTER, Lorp DUNEDIN, Lord 
CARSON, SIR JOHN EDGE AND LORD SALVESEN. 


Bali ram Sing and another a.. Appellanis.* 
z l ; 
Rai Bahadur Seth Narsingdas Prayagdas 
‘Mohta and another ... Respotdents. 


(On appeal from the Court of Appeal of Deputy Com- 
missioner, Wardha, Central Provinces). 

Civil Procedure Code, O. at, R. go—Material irregularity—O. 21, R. 66— 
Sale Proclamation—Land-revenue in—Omuission of —Effect—A pplication to set 
_ aside sale on ground of such omission—Onus on judgment-debtor—Failure to 

adduce evidence of substantial injury in first Court or to apply for permission 
to do so in appeal—A pplication for first time in appeal to Privy Counctl—Grant 
of-—Practice. 

The omission of the land-revenue in the sale proclamation is a material 
irregularity within the meaning of O. 21, R. go, Civil Procedure Code, and 
entitles the judgment-debtor to apply to have the sale set aside on that ground 
on proof that the irregularity has caused him substantial injury. 4 

Where, though an application by the judgment-debtor under O. 21, R. go 
was dismjssed without evidence on the ground that no damage was caused hy 
the alleged irregularity, the judgment-debtor, who appealed against the order, 
did not apply to the appellate Court for permission to adduce evidence or for 
the case being sent back to the Court below for evidence being taken, and the 
appellate Court confirmed the order of the Court below on the facts as they 
stood, Aeld, on further appeal to the Privy Council, that it was too late for the 
judgment-debtor to apply to their Tardi for an opportunity being as 
to him for addycing such evidence. 


Appeal from a decree of the Couri of Appeal of the De- 
puty Commissioner, Wardha, Central Provinces confirming a 
decision of. the Sub-divisional Officer, Wardha. 

De Gruyther, K. C. and Skinner for appellants. 

‘Lowndes, K. C. and Majid for respondents. 

The Judgment of their Lordships was delivéred by 

Lord Buckmaster :— Their Lordships see no necd to re- 
serve further consideration of this case. The question that 
it raises is a question which is more of procedure than of law, 
and arises under the execution, by way of sale, of a decree 
made by the Subordinate Judge of Wardha at a date which is 
not exactly defined, but which was clearly before the 6th April, 
1918. On this latter date that decree was sent down to the 
Deputy ‘Commissioner of the District for execution, and on the 
16th July, 1918, the sale under that decree was proclaimed. 


*P, C. Appeal No. 112 of 1921. rth April, 1923. 
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It is alleged by the appellants; whg were the judgment- 
debtors under the decree, that that proclamation was imperfect, 
and the first appellant, om the 20th August, 1918, made an 
application to the proper Court for the purpose of having the 
proclamation amended and the sale adjourned. The ground 
upon which he based that application was that, first, the revenue 
had not been properly defined in the proclamation, and, further, 
that there was no adequate description of the property that 
was about'to be sold. 


“The rules which govern the sale in that district are the 
same as those established by thé Code of Civil Procedure. Un- 
der O. 21, R. 66 of that Code it is plain that the proclamation - 


-should contain the statement as to the revenue assessed upon the 


estate, and this Board, in a case reported in Olpherts v. Maha- 
bir Pershad Singh (1), have held that that is a material matter, 
and that its omission is the omission of a matter which- would 
enable the judgment-debtor to pase an application for setting 
aside the sale if he could comply with the other condition that 
‘the Code provides. 


The.sale had been fixed for the 23rd August, 1918, and 
consequently this application was only three days before the sale 


was to take place.’ The Sub-Divisional Officer, before whom 


the matter was heard, did not think that it was desirable that 
the sale should be postponed ; for this purpose it would have 
been .necessary to have had a further month’s advertisement, 
and accordingly he adjourned the application until after the sale 
had taken place. The sale did duly take place on the 23rd 
August, and on the 27th August the application was heard. 
What took place upon that hearing is a matter of some dispute, 
but it is clear that the present appellants did not appear. Of 
course, it is plain that if the hearing were regarded as merely 
the hearing of an adjourned application to postpone the sale, 


the fact that the sale had already taken place’ would have itself 


defeated the application ; it would then have become too late. 
But is appears to have been regarded in a more liberal sense, 
and the learned Judge before whom it came regarded it as 
an application under R. go of O. 21 of the Code of Civil Pro- 
cedure, which entitles a person who has been injured by an im- 
perfect proclamation to apply to’the Court to set it aside on the 
ground of material irregularity, provided that he proves to the 
— M 


(1883) ro I. A. 25: 9 C, 656. 
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satisfaction of tha Court that the material irregularity has 
caused him substantial injury. < 


It is not easy to see exactly what occurred on the hearing 
because we have no shorthand note of the judgment, and the 
only reference to it is contained in a summary of the procecd- 
ings in the order sheet. That recites the fact of the sale, and 
‘refers to the omission of the land revenue as one of the grounds 
upon which the application for amendment of the proclamation 
had originally been based, and contains the statement: "I 
believe the irregularity is immaterial, and such shrewd purcha- 
sers as” the two purchasers of the property “ would not bid 
till they knew the land revenue. |, therefore, again reject the 
objection.” If by that was meant that the omission of the 
land revenue was immaterial for the purposes of R. 90 (supra), 
which entitles the person injured to apply on the ground of 
material irregularity, the learned Judge was wrong.” If, on 
the other.hand, he meant by it that it was immaterial because, 
having regard to all the circumstances of the case, there was 
nothing to lead him to believe that there had been any damage 
whatever suffered, his observation would be less open to ques- 
tion. 


From that judgment an appeal was brought before the 
Deputy Commissioner himself, one of the grounds of it being 
that the irregularities complained of had resulted in an inade- 
quate price being realised. It is by no means plain to their Lord- 
ships that on that hearing the appellants did, in fact, insist 
upon the omission of the land revenue as one of the grounds of 
complaint. If introduced at all in the notice of appeal it was 
only introduced by implication, where it was said that the lower 
Court had admitted that the proclamation was defective. The 
specific grounds on which it is alleged that the ‘imperative pro- 
visions of law relating to proclamations were not followed 
do not include this matter, but at any rate it was very definitely 
asserted that the irregularities had resulted in an inadequate 
price. \ 


Upon the hearing of that appeal, the appellants appear to 
have made no application whatever to be permitted to call evi- 
dence to prove that they had, in fact, suffered material damage 
by what had taken place. They did not ask that the matter 
should be sent back for hearing upon that head by the Sub-Divi- 
sional Officer, nor, indeed, that the Deputy Commissioner him- 
self should hear evidence upon it. It appears to have been 
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argued on the facts as they stood, and thegresult was that the 


‘Deputy Commissioner decided that the omission was one which 


was not likely to have had any effect on the bidding in the 
auction. 

In these circumstances, remembering that it lay upon the 
appellants to establish before the Court that they had suffered 
damage before they could start their application for setting 
aside the sale ; that they never did bring forward any evidence 
whatever upon the point, and they never appear to have asked 
for liberty to do it, it appears to the Board too late now to 
come and say that had they had such an opportunity they might 
have been able to satisfy the Court that they had suffered such 
damage and that the opportunity should be afforded them now. 


For these reasons their Lordships will humbly advise His 
Majesty that the appeal should fail and should be dismissed 
with costs accordingly. 

Solicitors for appellants : Valpy, Peckham and Chaplin. 

maa for respondents : E. Dalgado. 

Appeal dismissed. 


IN THE HicH COURT oF JUDICATURE AT MADRAS. 


PRESENT s__SIR WALTER SALIS SCHWABE K. C. Chie} 
Justice, AND MR. JUSTICE WALLACE. 
Nanni Kudumban and others Accused*. 


Criminal Procedure Code (1898), S. 307—Acquittal by jurp—Reference to 
High Court—Opinion of jury-——Duty of High Court. 

Where a Sessions Judge hears a case with a jury and disagrees with the 
jury to such an extent that he feels that he cannot accept their verdict, he is en- 
titled to refuse to accept that verdict and submit the case with his reasons to the 
High Court. It is then the duty of the High Court to examine for itself the en- 
tire evidence in the case deriving such assistance as it can by giving what is det 
cribed as due weight to the opinion of the judge and the jury. The opinion of 
the Se:sions Judge is the opinion as expressed in the reference or at the hearing, 
The opinion of the Jury will usually be found expressed in the verdict. The 
High Court is not bound in any way by these opinions. 

Emperor vy. Lyall, I L R 29 C x128 ; Emperor v. Anandacharan Thakur, 1 L 
R 36 C 629 referred to. 


Reference under S. 307 of the Code of Criminal Proce- 
dure 1898 by the Sessions Judge of the Ramnad Division at 
Madura in case No. 52 of his Calender for 1922. 





Ref. No. 5 of 1993 Dated rith July 1923. 
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The Public Prosecutor for the Crown. 


A. S. Swaminadhan amicus curiae for accused. 
The Court delivered the following 


JUDGMENTS — The Chief Justice In this case very pro- 
perly at the suggestion of Mr. Adam the case was adjourned se 
that the accused’s interests might be presented by an amicus 
curiæ and his attendance has been very useful to the Court in 
calling its attention to certain decisions on the construction cf 
S. 307 Criminal Procedure Code. Speaking for myself I 
agree with the view expressed in Emperor v. Lyall (1) and 
iumperor v. Anandacharan Thakur (2) as to the functions of 
the - Court where $.307 has been brought into 
operation. [think ‘that the intention of the legislature nas 
been clearly expressed by the section itself and it comes to this’: 
‘where a judge hears.a case with a jury and disagrees with. the 
jury and disagrees to such an extent that he feels that he can- 
not accept their verdict he is entitled to refuse to accept that 
verdict and then submit the case with his reasons to the High 
Court and the High Court then has thrown upon it the burden 
of examining for itself the entire evidence in the case- deriving 
such assistance as it can by giving what is described.as due 
weight to the opinion of the Sessions Judge and the Jury. The 
opinion of the Sessions Judge is the opinion as expressed in the 
reference or at the hearing. The opinion of the Jury might 
possibly be expressed in some other way, but it will usually be 
found expressed in the verdict ; and I agree with what was 
said by Benson, J. in Emperor v.-Chellan (3) namely, “ The 
so-called ‘ verdict’ does not bind him. It becomes for all 
legal purposes a mere ‘ opinion’ and this, I take it, is what 
S. 307 refers to when it speaks of the ‘ opinion? of the jury. ” 
I however ‘do not think it necessary to go as far as Davies, J. 
in the same case when he suggested that the opinion must be 
something other than a verdict. I think the result is that this 
Court, when faced with that duty, had to make up its own mind 
realising of course that it has a disadvantage in not having secn 
the witnesses, but has a freer hand than the Court of Appeal 
generally has; and I think that if the Court comes to the 
conclusion on that evidence that it should not convict if the case 
came before it in the capacity of a trying Judge, and in arriving 
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at that conclusion it must give due weight to the fact that other 
persons have taken other views and have’seen the witnesses. 
in such a case it is the duty of this Court to acquit the prisoner. 


Now turning to the facts of this case, my own feeling is 
that having read all the evidence and having given such weight 
as I can to the fact that the jury were ready to convict while 
the Judge thought that it would be perverse if they did con- 
vict, I am not in the least satisfied that in this case the right 
persons have been convicted ; and | think one must, as in all 
criminal cases when one is in that state of mind, give the 
benefit of any doubt to the prisoner. My reasons for saving 
that are that a long time passed between the occurrence and the 
identification of any of the accused coupled with the fact that 
the assault. and the cattle raid took place at night. ` I should 
be prepared to say if I had had the evidence before me that 
there was nothing very astonishing in the witnesses being able 
to identify by star light the assailants in those circumstances. 
especially when the witnesses are men whose duty is to guard 
cattle or sheep by night. But'I do not think that it is human 
nature ‘on such a night to get a very clear impression of the 
features of persons seen at a short distance, which would be so 
impressed upon the mind, that on seeing those persons again 
many months afterwards there would be any certainty of re- 
cognition. In this case after the lapse of some months the 
accused were brought up on different occasions: for identifica- 
tion and if one could be absolutely certain that the identifying 
witnesses had no opportunity of seeing’ these accused before 
the parade, the fact that these witnesss picked out the same per- 
sons would be strong corroboration of the prosecution case. 
But one cannot shut one’s eyes to the fact that these identifica- 
tion parades do require the most careful scrutiny, because if a 
witness has before the parade seen thé person that he is going 
to'identify, it does not matter in what qrder you put this per- 
son for such a witness will no doubt identify that man. [am 
not saying that in this case there was anything of thatkind. It 
may be that these persons are particularly lucky to escape. It 
may be that the identification paradés were conducted in such 
a way that there was no loophole and no possibility of any kind 
of unfairness. But I must say on the evidence in this case I 
should not be satisfied to convict the accused. In these cir- 
cumstances they must be acquitted. 
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l Wallace, J. al agree. I wish to say one or two words 
on the legal question under S. 307, Cr. P. C. It is there clearly 
laid down that, when a case comes up under that section to the 
High Court, the question whether the verdict in the case 1s to 
be for acquittal or for conviction is entirely open to the Fligh 
Court, and left open to it to decide after considering the cvi- 
dence and the opinions of the Judge and the Jury. The Court 
is bound in no way by these opinions, any more than a Judge 
trying a case with assessors, though he must give duc weight 
to the opinion of the assessors, is bound to follow their opinion. 
T think we are as a Court bound to decide for ourselves whether 
the evidenec on which the jury based their verdict of `“ guilty ” 
is in our eyes sufficient to justify such a verdict. L agree with 
the Chief Justice, for the reasons given by him that in this case 
the evidence is not sufficient to justify such a verdict. I there- 
fore agree with the order proposed by the Chief Justice. 


A. V.V. 


THE MADRAS ‘LAW JOURNAL REPORTS, 


Accused acquitted. 


In THE HIGH COURT or JupicaTuRE AT MADRAS. 


PRESENT : SIR WALTER SALIS SCHWABE, K. C., Chief 
Justice AND MR. JUSTICE ODGERS. 


Rao Bahadur P. Ayyannah Chetty 
and others 


Appellants* (Defendants). 
v 


P. K. Subramania Iyer Respondent (Plaintif ). 


Commission Agent—Commission—Right to—Purchase of house—A gent far— 
Commission on purchase price—Provision for—E frect—Sale falling through with- 
out any default by purchaser—Right to commission in case of—Contract of sale 
subject to approval of title—Provision for commission agent in—If also subject to 
approval of title. 


The question whether, under a contract of commission agency, the commis. 
sion agent has earned his coramission or not depends upon the intention of the 
parties to be deduced from the terms of the contract and the surrounding cir- 
cumstances. Very clear wofds are necessary to induce the Court to hold that 
the intention of the parties to the contract was that the commission should be 
payable by an intending purchaser whether he actually became the purchaser 
or not. SA 

Where a commission agent was alleged to have been engaged for the purpose 
of purchasing a house, the terms of the engagement being that he should rega- 
tiate for the purchase at a commission of 2 per cent, on the purchase price, /¢/.2 
that the intention of the parties was that the agent was to have commission only 
on the completion of the sale, and that, as the sale had fallen through without 
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any sort of default on the part of the principal, the peent was not entitled 10 
commission. 


Meaning of the words “ purchasing a house” and “the purchase price ” in 
the contract considered, 


Where one of the terms of a contract between a vendor and a purchaser, 
which provided that the commission payable to a commission agent should be 
paid by the purchaser, not by the vendor, was that the whole contract was sub- 
ject to the title being approved by a Vakil, 4e/d that the contract to pay eammB- 
sion by the purchaser was also subject to the approval of the title. 

On appeal from the judgment and decree of the Hon’ble 
Mr. Justice Coutts-[rotter dated the 23rd August, 1922 and 
passed in the exercise of the Ordinary Original Civil Jurisdic- 
tion of the High Court in C. S. No. 974 of 1921. 

V. Radhakrishnayya for appellants. 


Md, Ibrahim Saheb for respondent. 
The Court delivered the following 


JUDGMENTS The Chief Justice — This is an appcal 
from a judgment of Coutts-Trotter, J. in which he found in 
favour of a Commission Agent that he had earned his commis- 
sion. 


All these cases__and there have been a very great number 
of them in England__depend, in the first place, on what is the 
contract between the parties. Where you have a contract in 
plain terms stating when commission is payable and when it is 
not, there is no difficulty : but, where you have a contract con- 
taining terms which may bear more than one interpretation, 
there have been many cases where difficulties have arisen. 
Different Judges have taken different views and have leit to 
some extent the law not as clear as one would wish to find it : 
but, in my judgment, one gets very little assistance from exa- 
mining those guthorities. | What one has to do is to take the 
contract and the surrounding circumstances and see what was 
the intention of the parties to be deduced therefrom. 


“In this case the contract was verbal and it is stated by the 
plaintiff i in his evidence, but the defendant has not had the op- 
portunity of stating his version because he died before the case 
was heard. The plaintiff says, “ The defendant engaged me 
for the purpose of purchasing the house. The terms of the 
engagement were that I should negotiate for the purchaser at 
a commission of two per cent. on the purchase price.” In 
the absence of words to the contrary, ‘“ purchasing a house” 
means the completion of the purchase of that house. It does 
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not mean a conditipnal contract, or even an unconditional con- 
tract, for the purchase and sale of it. In the same way, “ the 
purchase price ” means the price paid and not the price agrced 
to be paid conditionally or unconditionally. For that proposi- 
tion, there is direct authority in the case of Peacock v. Free- 
man (1), where Lord Esher, Master of the Rolls said, “ Land 
could only be said to be sold when the conveyance was complete, 
not when there was a mere contract to sell,’ and, interpreting 
the contract, Lord Justice Lindley said that the meaning of the 
contract was that if a sale were effected commission should be 
payable and that, though there had been acceptance of the 
terms of the contract itself, the commission being payable on 
sale, none was payable where the sale fell through. 


In this case the evidence goes a little further, because the 
plaintiff swears that he asked his principal when he was going 
to get his commission, and the principal said, “ It is written in 
the agreement- Why are you afraid ?” referring to an agree- 
ment witnessed by the plaintiff between the proposed vendor 
and his principal. It was one of the terms of that contract 
that the title to be adduced by the vendor should be submitted 
to Mr. Radhakrishnayya and that his decision was to be final 
as to whether the title was good or bad, and the whole con- 
tract between the vendor and the purchaser was subject to ihe 
title being approved by Mr. Radhakrishnayya. That contract 
also included_a term as between the vendor and the purchaser 
that the commission payable to the plaintiff should be paid by 
the purchaser, not by the vendor, and it 15 quite clear that as 
between the parties to that contract that commission was pay- 
able after the thing went through and and the purchase money 
was paid over. If we have to refer to that contract as evidencing 
the terms of the contract between the plaintiff and his principal, 
it is impossible to take part of that contract, and it follows, 
in my judgment, that that contract too was subject to the appro- 
val of the title. I am inclined to the view that it is not neces- 
sary to go to that contract. One has to look at the terms of 
the verbal contract given in evidence by the plaintiff and to in- 
terpret them ; and I interpret them to mean that he was to 
have commission on the completion of the sale. Any other 
interpretation would lead to a result which would be most im- 
probable. Why should the principal agree to pay a heavy 
commission dependent on the amount of the purchase price 
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for the settling of a price as between him and somebody who 
has no title or whose title is such that his Vakils advise him not 
to become the purchaser ? I should want very clear werds 
in a contract to make me find that the intention of the parties 
was that the commission should be payable by an intending 
purchaser whether he acutally became the purchaser or not, 
and [ find no such words here. ° 


The learned trial Judge in this case relied on the autho- 
rity of Fisher v. Drewett (2). That case purported to fol- 
low Green v. Lucans (3). On an examination of those cases, 
an examination which has taken place many times since in other 
cases, it is clear that they were determined by the interpretation 
of the actual words of,the contracts in those cases, and in both 
of them it was held that the intention of the parties was that 
the commission was to be earned on the introduction of a per- 
son who was accepted as a lender or as a purchaser by the prin- 
cipal. One of them vig., Fisher v. Drewett (2) is also an 
illustration of another principle which is of universal applica- 
tion in cases of this kind, namely, that the principal is bound 
to pay commission if the agent has introduced some one ready 
and willing to enter into a contractual relationship with him but 
the matter falls through owing to the default of the Principal. 
I agree with the trial Judge that the case in Clack v. Wood (4) 
is distinguishable from this case and does not help the appellant. 


This is not, in my judgment, a case of an agreemcnt to pay 
commission in any event or a case in which there has been any 
sort of default on the part of the principal. Under those cir- 
cumstances, in my judgment, the plaintiff entirely failed to make 
out a case for,payment to him of the commission in the events 
that happened. This appeal must therefore be allowed and 
judgment entered for the defendants, with costs here and below. 


Odgers, J.i agree. As the contract is not in writing 
and as the defendant is dead, we are left to infer the terms of 
the contract from the-evidence of the plaintiff alone. I agree 
with my Lord in inferring from that evidence a contract that 
commission was only payable on the actual purchase of the 
house in Memorial Hall Street, and that ‘purchase’ means a 
completed conveyance and payment of a purchase price.” With- 
in the meaning of the decision in Peaéock v. Freeman (1). As 
my Lord has said, these contracts for payment of commission 
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PART Xİ | THE MADRAS LAW JOURNAL REPORTS. 413 


are dependent on tha circumstances and the expressions used in 
each case. T think, were it necessary to do so, a very strong 
deduction can be drawn against the respondent’s case from the 
fact that he attested exhibit A, the agreement for the sale, in 
which it is provided that the vendees are to pay his brokerage 
of 2 per cent. The words in paragraph 7 of the agreement 
that “the commission is to be paid to Mr. P. K. Subramania 
Iyer who brought about this agreement are strongly relied up- 
on by the respondent : but, as the agreement makes the pur- 
chase of the house subject to the title being approved by the 
purchaser's Vakil, it is to my mind perfectly clear that the com- 
mission agent knew of those terms being incorporated in the 
agreement and that the incorporation of them goes very strong- 
ly to show that those were actually the terms upon which. if at 
all, he is to be paid. I cannot see any reason for the presence of 
paragraph 7 in that agreement if the commission agent’s work 
was all over and done by the time that agreement was entered 
into. 

For these reasons, I agree that the appeal should be allow- 
ed with costs here and below. 


A.S, V. eae eee ak Appeal allowed. 


In THE HIGH Court or JUDICATURE AT MADRAS. 
PRESENT MR. JUSTICE SPENCER AND MR. JUSTICE 
KRISHNAN.. 


Minor Doraiswami and others ... Appellants* (Defen- 
dants 3 and 4 L. R. of 
and defendant and 5.) 


Chidambaram Pillai and others ... Respondents (Platn- 
tiff and defendants 6 and 7 


Legal representatives of 
8th defendant). 


Civil Procedure Code, 0. 25 Rr. 22 and go-—Execution of deci ee—Dceail of 
judgment-debtor after attachment and ordei for sale but before sale in execution- 
Subsequent sale without legal represeniative of judgmeni-debtor being made a 
party—E fect of such omission on validity of sale. 


Where in execution of a decree an attachment has taken place and a pro- 
clamation of sale duly issued during the lifetime of the judgment-debtor, the 
execution sale following these proceedings is not null and void, because at the 
date of the sale the auction purchaser purchased the rights of one who at that 
date was not alive and whose legal representative had not been brought on the 


record as representing the deceased. 
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If process is issued without notice which O., 21, R, 22, C. P. Code prescribes 
in cases where the judgment-debtor is dead or the decree is more than one year 
old, the want of notice might constitute a material irregularity entitling a person 
whose interests have been affected, to apply either under O. 23, R. 90, or by 
suit, to have any sale of property that has been held upon the decree-holder’s 
application, set aside. But if the decree-holder has done all that the law re- 
quires of him and if the judgment-debtor or one of the several judgment-debtors 
where there are more than one, happens to die during the course of the execution 
of the sale warrant, the sale is not invalidated by the accident of the judgmeht- 
debtor's death before the sale is completed. 


Mallikarjun v. Narhari, (1901) I L R 25 B 337 relied on. 


Raghunathaswamt Atyangar v. Gopal Rao, (1921) 41 M L J 547 not follow- 
ed. 


Sheo Prasad v. Hira Lal, (1890) I L R 12 A 440 and other cases referred to. 


Second Appeal against the decree of the Court of the Ad- — 
ditional Subordinate Judge of ‘Trichinopoly in O. S. No. 351 of 
1920 preferred against the decree of the Court of the District 
Munsif of Karur in O. S. No. 497 of 1918. 

S. Srinivasa Aiyangar for appellant. 

L. $. Veeraragava Aiyar and $. Muthia Mudaltar for 
respondents. 

The Court delivered the following 


JUDGMENTS + Spencer, J..This suit was brought by one 
of the reversioners to the estate of one Muruga Pillai for a 
declaration on behalf of himself and defendants 6and 7 that 
the private sale of items 1 to 8 in the plaint schedule and the 
Court sale of items 9 to 11 during the lifetime of Muruga Pil- 
lai’s widow (ist defendant) are not binding beyond the life 
time of the widow, who died during the pendency of the ap- 
peal in the lower appellate Court. The District Munsif dis- 
missed the suit in toto. 

In appeal the Additional Subordinate Judge held that the 
Court sale of Jjtems 9 to 11 was void and gave the plaintiff a de- 
cree accordingly. He held that the private sale of items | 
to 8 by the widow under Ex. B was binding on the reversioncrs 
to the extent of Rs. 1,000 only and made that amount a charge 
on these items excepting item 5 and half of item 8. 


The learned Subordinate Judge’s reason for holding the 
Court sale to be void was that it took place on January 17th 
1916 after Muruga Pillai had died on December 16tn, 1915, 
and that no representatives of the deceased owner were brought 
on the record. He was of opinion that the Court had no 
jurisdiction to sell the properties of a deceased person without 
any representatives being brought on the record and in support 
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of this view he cited Ramaswami v. Bagirathi (1), Krishnavya 
yv. Unnissa Begam (2), Groves v. Administrator-General (3) 
and Rayarappan Nambiyar v. Malikandai Aketh Mayan (4). 
Besides these cases there is a recent decision of a Bench of this 
Court in Raghunathaswami Aiyangar v. Gopal Rao (5) in 
which Ramesam, J., in holding that a sale in execution carried 
owt against a dead person (or no person as he says) was void 
and should be regarded as a nullity and had not got to be set 
aside, observed that it was “ opposed to all notions of justice 
to allow legal proceedings to be taken against an estate without 
there being some one on the record to represent the estate. ” 
i presume that the learned Judge when he used these words 
had in his mind the principle of audi alteram partem which in 
Narayana Kothan v. Kalianastndaram Pillai (6) was spoken 
of as a principle which could not justifiably be disregarded ex- 
cept where it was necessary to do so in order to protect bona 
fide purchasers at Court sales. If any order is passed by an 
executing Court against a party without notice being given to 
him of the application which gave rise to the proceedings, I 
entirely agree that the party behind whose back such proceed- 
ings are taken, will not be bound by the order. Further, if 
process is issued without the notice, which Order 21 Rule 22 
prescribes in cases where the judgment-debtor is dead or the 
decree is more than one year old, I consider that the want of 
notice might constitute a material irregularity entitling a person 
whose interests have been affected, to apply either under O. 21 
h. 90 or by suit to have any sale of property that has been held 
upon the decree-holder’s application set aside. But if the de- 
cree-holder has done all that the law requires him to do and if 
the judgment-debtor or one of the several judgment--debtors, 
where there are more than one, happens to die during the course 
of the execution of the sale warrant, or, it may be, while the 
auctioneer is actually holding the auction, with due respect I 
fail to see how the sale is invalidated by the accident of the 
owner's death before the sale is completed. It has been sug- 
gested that as soon as a judgment-debtor dies his intercst in the 
property passes to his legal representatives, and that the law 
nowhere permits the sale of a dead man’s assets. On the 
other hand Ss. so and §3,,Civil Procedure Code, speak ot “ the 
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property of the deceased ” and S. 50 provides for decrees being 
executed against such property in the hands of legal representa- 
tives. Although it may not be accurate to speak of a dead 
man as owning property, it is well understood that in law there 
are estates of deceased persons. The definition of “ legal re- 
presentative ” in S. 2, clause-11, C. P. C. speaks of such estates. 
So long as O. 21, R. 22(2) permits an executing Court to djs- 
pense with notice for reasons to be recorded, it is difficult to see 
how the issue of process without notice and without recording 
reasons would affect the jurisdiction of the Court or would be 
more than an irregularity. The operation of O 22, r. 4, which 
provides for the legal representatives of defendants who die 
during the pendency of a suit being brought on the record, has 
been excluded from execution proccedings. So a decree ouce 
passed does not become barred or incapable of being executed 
by reason of the death of a judgment-debtor, nor do execution 
proceedings abate owing to the failure of the decree-holder to 
bring the legal representatives of a judgment debtor on th: re- 
cord. QO, 21, r. 22 is the only provision which deals with 
legal representatives of parties to decrees and that only applies 
to the commencement of execution proceedings. ‘The legal re- 
presentatives of judgment-debtors, who die during the course of 
the processes of Court being executed, are able to watch public 
sales without being personally served with notice. When the 
law only prescribes the issue of notice to them at the commence: 
ment of execution proceedings, they cannot claim as a matter of 
right to have fresh notice if their representation of the de- 


ceased’s estate commences during the progress of the carrying 
out of the processes of the Court, nor are they pustified in treat- 
ing such processes as invalid for want of jurisdiction on the 
part of the Court and its officers. In my opinion the view 
taken in Raghunathaswami Aiyangar v. Gopala Rao (5) that 
a sale in execution carried out against a dead person ts per se 
void is based on a fallacy, and I think we are bound to follow 
the Judgment of the Privy Council in Malkarjun v. Narhari(7) 
in preference to the decision of a Bench of our own Court. 
Their Lordships distinctly say that a judicial sale is not a nul- 
lity if it is held without a notice being given to the proper legal 
representative of a deceased person. They observe that to treat 
such an error (that of serving with notice a person wno did not 
legally represent the estate) as destroying the jurisdiction of 
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the Court is calculaged to introduce great confusion into the 
administration of the law. They add that strangers to a suit 
are justified in believing that the Court has done that which bv 
the directions of the Code it ought to do. They point out 
that when a Court tries a suit without a debtor or his estate be- 
ing subject to its decree it actually never possesses the jurisdic- 
tion which it purports to ‘exercise, but it is a different matter 
when the Court has by its decrees established the debtor's lia- 
bility and is in the process of working it out against his estate. 


My learned brother Ramesam, J. distinguished this case 
on the facts from those in Raghunathaswami Aiyangar v. Gopal 
Rao (5). He observed that in Malkarjun v. Narhari (7) 
an application was made to bring the legal representatives of 
the deceased judgment-debtor on the record, the Court received 
the application and did issue notice to the party named as the 
heir. Only it issued notice to the wrong heir. But in the case be- 
fore him he said that the procedure laid down by the Code was 
not followed. He does not state what procedure he means, but 
from what precedes he can only mean that general obligation 
of bringing some one on the record at every stage to represent 
the estate of the judgment-debtor.- I have tried to show al- 
ready by a reference to O. 22, Rr. 4 and 12, Civil Procedure 
Code that there is no statutory obligation of such a kind cast 
upon decree-holders during the processual stages of execution 
of their decrees. The above are my reasons for considering 
that the Subordinate Judge was wrong in reversing the decree 
of the District Munsif and that we should now restore the trial 
Court’s decree so far as these items are concerned. But some 
of the reported decisions relied on by the Subordinate Judge 
and some quoted in the arguments in this Court remain to be 
noticed. . 

The Judgment in Ramaswami v. Bagirathi (1) 1s a very 
short one. The learned: Judges do not say that the sale was 
a nullity, but they set if aside on the ground that the further 
process of sale could not legally issue without some repiesenta- 
tives of the deceased judgment-debtor being on the record. In 
revision they reversed the order of a Subordinate Court which 
confirmed a sale under S. 312 of the old Code (O. 21, R. 92 of 
the present Code). It i$ not clear from the report whether 
the order for sale was passed behind the back of the legal 
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representatives. If that was the case, they naturally objected 
under S. 311 to its legality. 

Biyyakka v. Fakira (8) is an authority for the proposition 
that if a judgment-debtor dies between an order for possession 
being made under S. 318, Civil Procedure Code (now O. 21, 
R. 95) and being executed, there is no necessity to bring his 
legal representatives on record between that date and che date 
of executing the order. This supports the view I have taken, 
the difference being only in the nature of the decree to be exe- 
cuted. l 

In Krishnayya v. Unnessa Begum (2) the omission to 
bring legal representatives on the record is treated not as 
making the sale void but as being a material irregularity which ` 
the learned Judges say must necessarily cause substantial injury 
to the legal representative. (Why this is necessary is not 
made clear). 

In Narayana Kothan v. Kalivanasutdaram Pillai (6) the 
confirmation of a sale without notice to a judgment-debtor, who 
had been declared insane after the decree and before the sale, 
is treated as an irregularity but not as making the sale void. 
In Groves v. Administrator-General (3), Boddam, J. repeats 
the fallacy about the sale of a dead man’s property passing 
no rights to the purchaser but in the result the sale was not 
treated as a nullity, but it was set aside in revision of an order 
passed in execution. Rayarappan Nambiar v. Mallikandai 
Akketh Mayan (4) follows Ramaswami v. Bagirathi (1) and 
Groves v. Administrator-General (3) and attempts to distin- 
guish Mallikarjun v. Narhari (7) as being a case of a bona fide 
purchaser. It is not clear whether there was an order for 
sale made in this case without notice-to the legal reprscnetative 
of the deceased mortgagor. If an order of Court was made 
without notice to the party concerned, the decision may be 
right: | g 
Sheo Prasad v. Hira Lal (9) the judgment of a Full 
Bench of five Judges (one dissenting) dissents from Rama- 
swami v. Bagirathi (1) and refutes the theory that the death 
of a judgment-debtor would cause an attachment to abate or 
make it necessary for a judgment-creditor to take steps to keep 
the attachment alive. The obseryations of Edge, C. J. at 

(1889) ILR 12 M 211. a, (1892) IL Rig M 299. 
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P- 446 are very peréinent to the present case. H says “ I do 
not find in the Code of Civil Procedure any provision requiring 
notice to be given personally to a judgment-debtor or his legal 
representative of a sale of property under atachment. ™ 

“ To hold otherwise would be to impose upon the purcha- 
ser at an execution sale under a decree, the necessity of asccr- 
taining before*he paid the purchase money whether the jvdg 
ment-debtor was alive at the actual moment when the sale took 
place, on the risk of losing the purchase money which he paid 
and the property in respect of the purchase of which that money 
was paid, and would in any event render it difficult for such a 
purchaser to maintain his title under his sale certificate if sub- 
sequently challenged by the legal representative of the deceased 
iudgment-debtor the exact date of whose death it might be im- 
possible for the purchaser to ascertain or prove. ” 


In Aba v. Dhondu Bai (10) one of the learned Judges 
(Jardine, J.) follows Sheo Prasad v. Hira Lal (9) and the 
. other (Ranade, J) prefers the Madras view. This was prior 
to the Privy Council decision in Mallikarjun v. Narhari 67) 
which settled the question. 


Gopal Chunder Chatterjee v. Gunamoni Dasi (11) treats 
the issue of a notice to the legal representative of a deceased 
judgment-debtor as a condition precedent to the issue of a war- 
rant of execution. This is the view about jurisdiction in execu- 
tion matters which the Privy Council condemn as being calcu- 
lated to introduce great confusion into the administration of 


the law. 

Premmoyi Chowdhrani v. Preotath Dhur (12) follows 
Sheo Prasad v. Hira Lal (9). The learned Judges observe 
that the omission to place on the record the heir of a judgment- 
debtor who died during the course of execution did not vitiate 
the sale but was at most an irregularity. . 

In Khiarajmal v. Daim (13) there was a sale of the es- 
tate of a deceased man which estate was not represented in the 
suit itself. This made the sale of property without jurisdiction 
and null and void. This is not an authority on the legal con- 
sequences of failure to get representation of a deceased judg- 


ment-debtor’s estate in execution, but it belongs to the first class - 


of cases described in Matlikarjun v. Narhari (7) where a d2- 


10. (1895) I L R r9 B 276. g. (1890) IL R 12 À 440. 
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Doraiswamt 


v. 
Chidam- 
baram 
Pillai 


Spencer, J. 


Duratswami 


Y, 
Chidam- 
baram 
Pillai, 


Srencer, J. 


420 THE MADRAS LAW JOURNAL REPORTS, [VOL, XLV, 


fendant docs not come under the jurisdiction of the Court chat 
tries the suit and passes the decree. 

Bepin Behary Beva v. Sasi Bhushan Datta (14) is another 
case that follows Sheo Prasad v. Hira Lal (9) and Malika. 
rjun v. Narhari (7): A sale held when the Court was aware 
of the death of one of the judgment-dcbtors was treated not 
as a nullity but as voidable at the instance of the persons aftcgt- 
ed. It again was followed in Jagadish Bhattacharjee v. Bama 
Sundari Dasya (15) where the judgment-debtor died after at- 
tachment but before the sale and the sale held without his legal 
representatives being brought on the record was held to be not 
necessarily invalid but open to attack on the ground of irregula- 
rity. 

In Ruhni Nandan Ghose v. Rajendra Nath Ghose (16) 


' the principal defendant died before the preliminary decree was 


made absolute in a mortgage suit and his legal representative 
was not brought on the record. The High Court observed 
that the executing Court had no jurisdiction to sell the property | 
and the decree or sale would be a nullity as against persons 
who were not properly represented, and might be disregarded. 
The want of jurisdiction here was in the Court and that tried 
the suit, not in the executing Court and therefore it was a radi- 
cal defect like it was in Khiarajmal v. Daim (13). 


These decisions show that, apart from the Privy Council 
decision in Mallkarjun v. Narhari (7), the balance of autho- 
rity is in favour of the view taken in Sheo Prasad v. Hira 
Lai (9) and against that in Ramaswami v. Bagiraithi (1), 
Rayarappan Nambiar v. Malikandi Aketh Mayan (4) and 
Raghunathaswami Atyangar v. Gopal Rao (5). 


As regards items 1 to 8 excluding item 5 which was found 
by the Distrigt Munsif to belong to the 2nd defendant the 
Subordinate Judge found that the sale of these items was not 
for a proper price and that out of the sale price of Rs. 1,740 
only Rs. 1,000 was received for purposes binding on the estate. 
| do not think that sales should be revised long after they have 
taken place on a mere estimate as to what price the property 
sold ought to have fetched. The mortgages on items 2, 3, 6 


. and 7 were usufructuary and there was no necessity to sell 


14. (1913) 18 C WN 766, 9. *(r890) I L R 12 A 440. 
7 (1901) I L R 25 B 337. 15. (1919) 23 C W N 608. 
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items I, 4, § and 8 which were not encumbered in order to dis- 
charge usufructuary mortgages. When the mortgagce gets 
the usufruct of the land in lieu of interest the debt does not by 
lapse of time become an increased burden on the land, but if 
such mortgaged property is sold outright the reversioners are 
deprived of the chance of redeeming it.” The sale of these 
items was evidently neither a prudent nor a bona fide transac- 


tion. © The Second Appeal is dismissed as regards this part. 


of the claim. Each side will pay and receive proportionate 
costs throughout. The memorandum of objections is not press- 
ed and is dismissed with costs. 


Krishnan, J. — This Second Appeal arises from a suit 
brought by a reversioner to have it declared that certain aliena- 
tions of properties of one Muruga Pillai the last male owner 
after his death, are not binding on the reversioner. One of 
the sales so challenged is a Court sale of items 9 to 11, in exe- 
cution of a decree obtained against Muruga Pillai. These 
items had been attached in execution of that decree, and order- 
ed to be sold by the Court and the proclamation for sale had 
been also issued during the life-time of Muruga Pillai. 
Muruga Pillai seems to have died sometime thereafter and just 
before the auction sale actually took place ; and no one had 
been added to the record as his legal representative. His 
widow the 1st defendant was the proper party to be so added. 
The 2nd defendant who, though a- reversioner himsclf, was 
not a party to that decree, purchased the properties in Court 
auction and he claims to be a bona fide purchaser for value and 
that claim has not been displaced by any finding of the lower 
appellate Court. No applications under Rr. 89, 90 or gt of 
O. 21, C. P. C. having been made the sale was in due course 
confirmed under R. 92 and a sale certificate isstied to the and 
defendant. The legal representative, the widow has never 
challenged the validity of the sale but the reversioner, the 
plaintiff contends that the sale was a nullity and was void be- 
cause at the time it took place the estate was not represented 
by any one on the record. The Subordinate Judge has upheld 
his contention and declared the sale void following Ramaswami 
v. Bagirathi (1), Krishnayya v. Unnissa Begum (2), Groves 
v. Admuinistrator-General (3) and Rayarappan Nambiar ~v. 
Malikandi Aketh Mayan (4). It may be mentioned that there 
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is further a recent ruling of a Bench of this Court in Raghu- 
nathaswami Aiyangar v. Gopal Rao (5) in support of his view 
where it was held that “ a sale in execution carried out against 
a dead person (or no person) is void and should be regarded 
as a nullity and has not got to be set aside.” 


This extreme view introduces a most serious unccriainty 
into Court sales and will tend to further dissuade bidders from 
coming forward in Court auctions, a result to be avoided if 
possible. As pointed out by my learned brother it does not 
seem to be in accord with the principles laid down by the Privy 
Council in Malkarjun v. Narhari (7) and we must of course. 
follow the former in preference to the decisions of our cwn 
Court. In Raghunathaswami Aiyangar v. Gopal Rao (5) 
Ramesam, J. has tried to distinguish this case by confining its 
effect to its own facts ; the principles laid down in that case 
do not however seem to me to be affected by the particular 
facts here. Their Lordships say that “if the Court took 
proceedings wholly without jurisdiction the plaintiffs (the legal 
representatives) would remain unaffected by them but a decree 
had been made and partially though to a minute extent executed 
against Nagappa (the original debtor) and his estate was liable 
to make good the balance, and that to enforce this liability was 
within the jurisdiction of the Court.” Then they go 
on to distinguish the case of Baswantappa v. Ranu (18) on 
the ground that the decree there was itself a nullity They say 
that in that case “neither the debtor nor his estate was ever 
made subject to the decrec, the liability was never established 
and the process of execution had nothing to rest upon” and they 
point out that “ it is a different matter when the Court has by its 
decree established the debtor’s liability and is in the process 
of working it but against the estate.” The case of Khairaj- 
mal v. Daim (13) relied on by Ramesam, J. in Raghunathu- 
swami Aiyangar v. Gopal Rao (5) above cited is a similar case 
where the decree was itself void. Their Lordships proceed 
to say in Malkarjun’s case (7) that “ it was necessary for the 
plaintifis to set aside the sale and that the omission to serve 
notice on the proper legal representative was a serious irregu- 
larity.” Now under O. 21, R. 22, C. P. C. a proviso has 
been added enabling the Court in certain circumstances to dis- 
pense with such notice so that even the non-service of notice may 
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not always be an irregularity. It is clear from Malkarjun’s 
case (7) that when the Court has jurisdiction its sale cannot 
be treated as a nullity but can only be set aside if at all for 
irregularity. I am inclined to agree with the view of Maho- 
mood, J. in the Full Bench case in Sheo Prasad v. Hira Lai (9) 
that failure to add the legal representative of a deceased judg- 
ment-debtor is only an irregularity and that to set aside a sale 
cn the ground of irregularity, it must be shown that it has led 
to substantial loss or injury otherwise the sale must be supported 
more especially when the purchaser is a bona fide purchaser 
for value. I am unable to adopt the view in Arishnayya v. 
Unnissa Begum (2) that the failure to add the legal represen- 
tative to the record is a material irregularity which necessarily 
leads to substantial injury. Such injury must be proved whe- 
ther the sale is sought to be set aside by an application under 
O. 21, R. go or by suit. 

That the failure to.add the legal representative of a de- 
` ceased judgment-debtor to the record after attachment is only 
an irregularity is the view accepted by the other High Courts 
and the weight of authority as my learned brother who has 
dealt with the authorities cited at length points out is in favour 
of that view. I should have however in view of the Madras 
cases cited referred the point to a Full Bench but the ruling 
of the Privy Council in Mallikarjun v. Narhari (5) renders it 
unnecessary to do so. 


Now in the case before us though the suit has been brought 
within one year as provided in Art. 12 it has not been establish- 
ed that any substantial injury has been caused by the failure to 
add the widow to the execution record. As already stated 
she does not dispute and she has never disputed the validity of 
the sale nor has she asserted that by not being added to the 
record she has been injured by losing any opportunity that she 
otherwise would have had for getting the sale set aside. For 
. the above reasons I agree with my learned brother that the dec- 
ree of the Sub-Judge must be reversed and that of the District 
Munsif restored with regard to items 9 to II. 

The next question is as regards items 1, 2,-3, 4, 6, 7 and 
half of item 8. These items were sold by the widow to the 
2nd defendant for Rs. 19000, Rs. 875 were due under -a 
usufructuary mortgage by Muruga Pillai himself on items 
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2, 3, 6 and 7 and Rs. 125 were required*for 1st defendant’s 
maintenance. The Subordinate Judge finds that the considera- 
tion of Rs. 1,000 is binding on the estate. But he holds that 
the sale was fraudulent as it was for a very inadequate price, 
the properties being worth at least Rs. 1,740 at the time of the 
sale and as it was made by the widow very shortly after her sus- 
band’s death and in favour of her brother’s brother-in-law, the 
2nd defendant. There was no real necessity to sell all the 
7 items to pay off a usufructuary mortgage on.only 4 of them. 
I think therefore that the Subordinate Judge was right in setting 
aside the sale as fraudulent and giving the 2nd defendant a 
charge for Rs. 1,000 on the properties. It was not argued 
that the sale should be upheld as the whole of the consideration 
for it under the sale deed had been found to be for purposes 
binding on the estate ; but it was only contended that the pur- 
chaser should be allowed to pay Rs. 740 more, the defictency in 
the price and to the reversioners and the sale should thereupon 
be affirmed. I do not think that that can be done as the salc 
is shown to be fraudulent one ; this is not the case of a sale, 
being a proper sale, where a small portion of the consideration 
is shown to have been not binding on the reversioners. 


I agree in dismissing the Second Appeal as regards these 
items and to the order of costs proposed by my learned brother 
and also to the dismissal of the memorandum of objections with 
costs. 


A. V. V. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction}. 


PRESENT :—MR. Justice Coutrs-TROTTER. 
E. E. Mack Jo. Plaintif". 


y. 
The Madras and Southern Mahratta Railway 
Company, Limited © a.. Defendants. 


Negligence—Railway Company—Unprotected and unlighted piz on the 
platform—Passenger waiting for a train in the night—Falling into the pit and 
sustaining personal injuries—Liability of the Railway Company. 

The plaintiff sustained personal injuries by falling into an unprotected 
and unlighted pit on the deféndant Railway Company's platform on a night 
when he was waiting for a train and when he was trying to use a latrine. 
In a suit by the plaintiff for damages against the defendant Railway Company, 


aC, S. No. 83 of 1922. sth December, 1922. 
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. held, that the defendant Gompany were liable in damages for negligence in not 


having kept the place lighted at the time. 


A Railway Company is not entitled to set traps on its premises or keep 
them in total darkness) Passengers who wait for trains which are late, when 
walking’ up or down the paltform in waiting for the train, do not do so at 
their own peril. 


Nugent grant instructed by King and Patridge for plaintiff. 


Vere Mockett instructed by Brightwell and Moresby for 
defendants. 


| JupGMENT :— This is an action by Mr. Edmund Elmar 
Mack, a Member of the Indian Civil Service, against the 
Madras and Southern Mahratta Railway Co., Ltd., for dama- 
ges for personal injury sustained by him on the early 
morning of the 3oth August, 1921 and alleged to be due to 
the negligence of the defendant Railway Company in keeping 
an unprotected and unlighted pit on the platform of Nellore 
Station. At that time Mr. Mack was stationed at Nellore 
and had been instructed to-join a survey party at Bellary. On 
the night of the 29th August he dined at the house of Mr. 
Bateman, Deputy Director of Survey, at Nellore, and the 
party consisted of Mr. Bateman and Mrs. Bateman, Miss 
Baxely, Mr. Lewis, District Superintendent of Police, Mr. 
Ramamurthi, the Acting Collector and the plaintiff. The 
train by which the plaintiff was to go to Madras en route for 
Bellary was due to arrive at 2-15 a. m. and depart 8 minutes 
later. At about 1-30 Mr. Lewis, the plaintiff and the two 
ladies left in a jutka to go to the station, the plaintiff to catch 
the train and the others to see him off, and they arrived at the 
station a few minutes after 2 o'clock. When they arrived 
at the station, the ladies stayed below, and the plaintiff and 
Mr. Lewis went upstairs to the platform. The plaintiff's 
luggage was on the platform in charge of a servant, and it 
seems probable that the servant had a hurricane-lantern with 
him. If he had, I think it is quite clear that its-light afforded 
no assistance to the plaintiff in the events which followed. The 
account that the plaintiff has given in the box is that he wanted 
ta relieve himself and that he had an idea that somewhere at 
the north end of the platform there was a gentleman’s urinal. 
He says that he had noticed it before when he had been on 
the platform but,had never gone into it but had a general idea 
where it was situated. He says that all the lamps on the plat- 
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form were extinguished and that it was in complete darkness. | 
When he got to where he thought the urinal was, he left Mr. 
Lewis and walked towards it, and then he says that his foot 
struck the parapet of the urinal, that he put his left foot on the 
parapet which at this point was about a foot high or a little 
more, then he felt about with his right foot for a step or some- 
thing to lead him down to it, and that he then fell vertically 
and landed on his right foot. He fell as we know from the 
photographs and plans a sheer drop of 6 feet. He was unable 
to use his right foot and called out to Mr. Lewis after hobbling 
up the stairs which he found on his left hand side. Mr. 
Lewis came towards the sound of his voice and he helped him 
along the platform till they got a chair for him in which he - 
sat until the train came in rather more than two hours late. 
Mr. Lewis entirely corroborates the plaintiff's evidence. He 
says that the plaintiff said to him when he got to the platform 
that he wanted to make water and that he walked towards 
the back wall of the platform on which Mr. Lewis says there 
were no lights. | He goes on to say that the plaintiff seemed to 
get up on something and that he saw his figure dimly silhoutted 
against the wall which he was facing and then suddenly dis- 
appear from view. Mr. Lewis says that he called out, “ Mack, 
where are you ?” and walked towards the place where he saw 
him disappear, that he found the plaintiff hopping up the stairs 
on one foot and that then by lending his shoulder to learn on 
he helped him down the platform still hopping on one foot to 
somewhere near the waiting room where he got a chair for 
him and placed him on it. Mr. Lewis is as positive as the 
plaintiff that none of the lights on the platform were lighted, 
and adds that there was no moon and that he was only able 
dimly to see the plaintiff's figure by a little star light. These 
two gentlemen are the only people who can speak as to what ` 
actually happened, and on their evidence and the known facts 
as to the state of the platform as revealed by the drawings and 
plans, I have to determine whether a prima facie case ot liabi- 
lity has been made out. I have no doubt whatever from the 
photographs and above all from the drawing put in evidence 
by the Railway Company that this latrine was a most dangerous 
place, and ought either to have been protected by a wall at 
least 3 or 4 feet high or ought to have been lighted by lamp 
No. 7 on the platform which stands in front of it. It is use- 
less to spend words on such a subject. The sketch speaks for 


itself. 
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I, now turn to the written statement, and on the question 
of liability as distinguished from the question of the amount 
of liability, it appears to raise the following contentions. 
Paragraph 3 appears to suggest that it was the duty of the 
plaintiff or any other passengers to betake themselves to the 
waiting room forthwith and there remain until the erain by 
which they were travelling should come in however late, and 
that to walk up the platform in its unlighted state affords good 
ground for a plea of contributory negligence_which has been 
set up in this case. Paragraph 6 suggests that the plaintiff 
was imprudent and.careless in finding himself in the neighbour- 
hood of the urinal except he were attempting to use it, and 
- that again ts alleged as contributory negligence. | have the 
plaintiff’s evidence which I believe, that he found himself there 
because he did desire to use it, though it may be that at the 
time they put in this plea the defendant Railway Company were 
not aware of this, because it is not stated in the plaintifi’s first 
letter of complaint dated the 17th September that he was en- 
deavouring to enter the urinal. But I desire to say that in ny 
opinion that would afford no defence whatever to this action, 
even if it were a fact. I donot think that any Railway Com- 
pany is entitled to set traps upon its premises and to keep the 
the place in total darkness and take the attitude that passengers 
who are waiting for trains which are late walk up and down 
the platform, when waiting for the train, at their own peril. 
The remaining pleas in the written statement, if I understand 
them aright go rather to the question of the amount of damages 
than to the question of liability. 


The Railway Company called two witnesses, Chinnaswami 
Naidu, the Station Master, and Raghaviah, the Ticket Col- 
lector. The only material thing they say is that lights Nos. 3 
and 5, one opposite to the third class waiting room and one 
opposite to the main station building, were alight at the time of 
the accident. ‘The ticket collector’s evidence is worthless, as 
he merely says that these lights were lighted on this night be- 
cause it was the rule generally that they should be lighted. The 
Station Master is obviously unworthy of belief, because his evi- 
dence is that all the 9 lamps on the platform should be kept 
lighted 25 minutes before the time when the train is expected, 
and kept alight till its departure and he goes on to say chat 
it was not until 2-30 a. m. that he was informed from up the 
line that the train was running late. The obvious suggestion 
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ee is that all the lights were on at the time of the accident. That 
The is now nobody’s case, and I do not for a moment believe it. 
ae Further discrediting as I do the evidence of these two witnesses, 


Southern J accept the statement of the plaintiff and Mr. Lewis thar there 
paia was no light on the platform, and I do not believe that the 
Company. defendant’s witnesses were speaking the truth when they said 
that lights Nos. 3 and 5 were lighted. Even if they were, it 
seems quite clear that they could not have thrown any appre- 


ciable light on the entrance to the latrine. 


I now follow the history of the plaintiff. He managed 
to get into the train to Madras at about 4-30 a. m. with the . 
help of his servant. He says he suffered great pain during 
the journey, that when he arrived at Madras he was put in a 
chair and wheeled in a trolley to the waiting room where he 
remained all day waiting for his train to Bellary. He was 
helped into the train to Bellary and arrived there on the 2tst 
August. It is quite clear that at that time he thought that he 
was suffering from nothing worse than a sprained ankle which 
however painful would cure itself fairly rapidly and that opi- 
nion was shared by Dr. Verghese whom he saw 2 or 3 days 
after he arrived at Bellary because he found his foot no better. 
Dr. Verghese as I see, appears to have thought like the plaintiff . 
that it was nothing worse than a severe sprain and so hè put 
the foot in plaster of paris and got the plaintiff crutches from 
the hospital which he advised him to use. The plaintiff went — 
through his survey course with the help of hired convcyances 
and the use of crutches when his foot got tired, and on the Ist 
December he finished his course and came back to Madras, 
and then he saw Col. Symons. Col. Symons examined him on 
that date and found `a swelling on the.outer side of the right ` 
ankle which gave pain on pressure and in his own words was 
“ bony hard.” Col. Symons at once had him X-rayed, and 
the skiagraphs were produced before me. ‘They conclusively 
show, as Col. Symons explained, that there had been a tracture 
of the small bone of the ankle, that the ligaments of the heel 
had been torn and that new bone had been thrown out from 
tne position of the injury. Col. Symons has seen him com-~ 
paratively recently again and finds that the trouble caused by the 
fracture is now over but that torn ligaments are not yet 
completely restored to their normal state and that he is unable 
to say when they will be completely restored. 
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The plaintiff did not make any claim against the Railway 
Company until the 17th September from motives which one can 
readily understand. Gentlemen in the plaintiff’s position wre 
naturally reluctant to make claims for injuries which they do 
not anticipate to be serious. Until the rst December he was 
ignorant that he had suffered from anything worse than a 
scverely sprained ankle, and when he wrote in September he 
only claimed on that footing. The letter of the 17th Septem- 
ber is now complained of by the Railway Company as not ap- 
prising them of the true facts, namely that the plaintiff was cn- 


deavouring to reach the urinal over the parapet of which he fell: 


The exact words he used in his letter are these : “TI was walk- 
ing up the platform the greater part of which was in total 
darkness with Mr. E. H. H. Lewis, Acting District Superin- 
tendent of Police, who was seeing me off. I suddeniy fell 
six feet sheer over the side of an unprotected latrine which is 
set in the platform and sustained a badly sprained ankle. ” 
That letter was acknowledged by the Agent of the Railway on 
the 28th September, and was I believe ignored until Mr. Mack 
reiterated his claim by his letter of the 2nd November. ‘That 
in its turn was not acknowledged till the 21st November, when 
Messrs Brightwell and Moresby wrote a letter to the plaintif 
which contained the following remarkable statement -_" You 
complain that the platform was in darkness, but the Company 
is under no obligation to illuminate its platform until just prior 
to the reception of trains ; those of the public who elect to 
wander about them do so at their own risk, and it would 
seem that in the present case the accident could have been 
avoided by the exercise of ordinary care.” The writers of 
the letter seem to have overlooked the fact that the train was 
running two hours late, a matter which perhaps was within the 
knowledge of the Railway Servants but was not within the 
knowledge of the plaintiff. 


The plaintiff in this case has put in a claim for Rs. 3,005 
of which Rs. 255 was special damages which is not challenged. 
I think the claim was a moderate one. ‘The plaintiff was a 
young active man who was a cripple for two months and who 
was a partial cripple for many months more. He says, and I 
accept it, that he tried tp go on snipe-shooting in January but 
had to give it up and he (is) not completely healed yet. I 
am at a loss to understand why the defendant Railway Com- 
pany have elected to fight this case, either on the question of 
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liability or on the question of the quantum of damages. In 
support of their plea that the plaintiff ’s letter of the 17th Sep- 
tember did not reveal to them the real facts, on which they 
now say that they would have met the claim which the plaintiff 
had made, in the middle of the trial they tendered to the plain- 
tiff’s legal advisers a cheque for Rs. 750 the sum which he 
claimed when he was in ignorance of the extent of his injurics. 
So transparent a device could deceive nobody, and the tender 
was in my opinion most properly rejected. 


I need only make a passing allusion to the fact that a nuni- 
ber of reports from the officials of the Railway.were disclosed 
in the defendant’s afhdavit of documents and inspection of 
them was given to the plaintiff’s solicitors. The afidavit 
having been signed by the Agent of the Railway, I entertain 
no doubt that though they are doubtless privileged documents 
the privilege was thereby completely waived. The documents 
are damaging to the Railway Company but I desire to say that 
in the conclusion to which I have come I place no reliance on 
them whatever. I am acting on the evidence of Mr. Mack and 
Mr. Lewis which I do not consider to have been shaken in tne 


slightest degree. 


I think that the whole history of this case discloses a 
lamentable failure on the part of the Railway Company to 
realise the nature and extent of their obligations to the travel- 
ling public, and though only a small sum of money is at stake I 
trust that the result of this case may tend to bring home tc the 
Railway officials some increased realisation of those obligations. 


There will be a decree for the plaintiff for the amount 
claimed with costs. The fee of the expert witness will be 
fixed at Rs. 150. i 


SE. Plaintif s claim decreed. 
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IN THE HIGH COURT oF JUDICATURE AT MADRAS. 


Present :_Mr. JUSTICE KRISHNAN AND MR. JUSTICE 
VENKATASUBBA RAO. 


Sundara Ramanujam Naidu ... Petitioner*® (Legal Repre- 
sentative of the plf.). 

. Y. 

Sivalingam Pillai and another ... Respondents (defts.). 


Court-Fees Act, S. 7, cls. V (e) and X (a) and S. 17-—Applicability—Con- 
tract to sell—Specific performance of, and possession of property agreed to be 
sold———Suit for--Nature of—Court-fee and jurisdiction--Valuation for purposes 
of—Suit to obtain sale-deed—Srcond suit for possession—Maintainabisty—t. P. 
C., 0. a, 7. 2. p 

A suit to enforce specific performance of a contract to sell property and for 
possession of the property agreed to be sold is a suit for specific performance 
falling under S. 7, cl. X (a) of the Court-Fees Act. Such a suit is not a suit 
for possession falling under S. 7, cl. V (e), nor one embracing “two or mere 
distinct subjects” within the meaning of S. 17, of the Act. 


Though the relief by way of giving possession arises from the relief grant- 
ing the execution and delivery of the sale-deed, the delivery of possession is a 
part of the specific performance of a contract of sale, unless the terms . hereof 
show that the vendor was not under an obligation to deliver possession. 


Per Krishnan, J—Quaere —Whether a plaintiff suing for obtaining a 
proper sale deed is not entitled to make a claim for possession as of right, and 
whether the failure to ask for possession in the suit for specific performance does 
not bar a second suit for possession. 


Per Venkatasubba Rao, J. —As regards the question whether the failure to 
ask for possession in a suit for specific performance bars a second suit for 
possession, the true principle is that if the claim to possession in the second 
suit is based upon the contract, the suit is barred under O. 2,,r. 2, C. P. C. ; 
while it is not so barred, if the claim to possession in the second suit is based 
upon the conveyance obtained in pursuance of the decree in the first suit. 


Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the decree of the Court of the Subordinate 
Judge of Kumbakonam, in C. M. A. No. 25 of 1920, prefer- 
red against the decree of the Court of the District Munsif of 
Kumbakonam in O. S.No. 241 of 1917. 

This petition coming on for hearing on Thursday, the 
20th day of July, 1922, the Court delivered the following 

T. Narasimha Aiyangar and K. S. Desikan for petitioner 

A. Krishnaswami Atyar, T.S. Ramaswami Atyar and 
P . Sundaram Aiyar for nespondents. 

JUDGMENT The question raised here is how suits for 
specific performance and for possession of the property agreed 
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to be sold are to be valued for the purposes of jurisdiction. 
Before disposing of this question, we think it proper that we 
should have a finding from the lower appellate Court as to- 
what exactly is the amount of consideration for the agreement 
Exhibit A. It is not stated in exact figures in the deed but 
has to be arrived at on an ascertainment and calculation of the 
items mentioned in it. 

The finding will be submitted within two months from 
this date -and seven days will be allowed for filing objections. 
Fresh evidence will be allowed on both sides. 

(In compliance with the above order,- the Subordinate 
Judge of Kumbakonam submitted the following findings, viz 
that the consideration for Ex. A is Rs. 2,265 made up >of 
(1) principal Rs.°2,030, (il) interest Rs. 159 and (iii) costs 
incurred in Court and miscellaneous expenses connected there- 
with Rs. 76. ] 

The Court delivered the following 

JUDGMENTS +.Krishnan, J. This Civil Revision Peti- 
tion arises from a suit brought by plaintiff to enforce spccific 
performance of a contract to sell a shop by directing the defen- 
dant to deliver a proper sale-deed to him on his paying the 
price into Court and for recovery of possession of the property. 
The question that arises. for decision is what is the proper 
value of this suit for purposes of jurisdiction. S. 8 of the 
Suits Valuation Act makes the value for Court fees and for 
jerisdiction the same in such suits. We have therefore to see 
under what provision or provisions of the Court Fees Act the 
suit has to be valued. The District Munsif held that it was 
one for recovery of possession and should be valued under 
S. 7, cl. V (e) of the Act and as that value was over Rs. 3,009, 
the pecuniary limit of his jurisdiction, he returned the plaint 
te be presented to the proper Court. On appeal the Subordi- 
nate Judge upheld that view and hence the revision to us by 
the plaintiff. 

Plaintiff contends that the suit falls under cl. X (a) of 
S. 7 and not under cl. V at all. The defendant on the othcr 
hand argues that the suit falls under clause V (e) and its value 
is either the aggregate of the values computed under cls. V (e) 
and X (a) or at any rate is the value under cl. V (e). Cl. 
X (a) provides that in a suit for spectfic performance of a con- 
tract of sale the Court-fee payable is “ according to the amount 
of the consideration.” Now the consideration stated in the 
document is “ the sum total of the principal, interest, costs in- 
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curred and other miscellaneous expenses connected therewith.” 
We called for a finding to ascertain how much these items 
totalled up to in cash and the finding is that it works out to 
Rs. 2,265. We accept that finding as one of fact : and it 
follows that if the suit is valued under cl. X (a) alone it is 
within the Munsif’s jurisdiction. 

« Ít seems to me that the suit clearly falls within the descrip- 
tion of a suit for specific performance under cl. X (a) and the 
addition of the prayer for possession makes no difference. The 
relief by way of giving possession arises from the relief grant- 
ing the execution and delivery of the sale-deed, as without a 
registered sale-deed, title cannot be transferred under the 
~ Transfer of Property Act where the value is over Rs. 10v ; 
without the latter relief being granted, the former cannot: see 
Muht-ud-din Ahmad Khan v. Majlis Rai (1). Nevertheless 
both the rights, viz., the right to the sale-deed and the righ: 
to possession spring out of the same contract though one neces- 
sarily precedes the other. The delivery of possession is 1 
part of the specific performance of a ocntract of sale unless th: 
terms thereof show that the vendor was not under an obliga- 
tion to deliver possession. The claim for delivery of posses- 
sion is as much a part of specific performance as the claim for 
the payment of the price is, when the seller brings the suit for 
specific performance. In fact this Court has held in Bhashya 
karlu v. Andalammal (2) that a suit for the purchase price 
by itself is a suit for specific performance. It is clear frem 
Form 47, tst Schedule, Appendix A of the Civil Procedure 
Code, that a prayer for possession is a proper prayer in a suit 
for specific performance without altering the character 
of the suit. It seems to me that this suit 
cannot be properly described as a suit for 
possession of property and brought under clause V of the 
Court Fees Act simply because a prayer for possession is added, 
any more than, for example, a suit for redemption of a usu- 
fructuary mortgage, wherein also there will be a prayer for pos- 
session, can be so described and brought under that clause. 

Now, as regards the authorities cited before us, the case 
in Nihal Singh v. Sewa Ram (3), is a direct ruling on che point 
and is in favour of the view I am taking. On the other hand 
a ruling of the Calcutta Court in Madan Mohan Singh v. 


Gaja Prasad Singh (4), has an observation in it that the suit 


I. (1918) 36 M. L. J. 89. 2. (1918) M. W. N. 896. 
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such as the one before us is in substance a suit for possession 
and must be valued as such. ‘That view has been followed by 
the Lahore High Court in Gopal Das v. Parmanand, (5) But 
the question has not been fully discussed in these cases and with 
great respect to the learned Judges, I regret I am unable to 
follow their view for the reasons I have given above. 


It was strenuously contended by the learned Vakil for the 
Respondent that the view I am taking is opposed to the view 
taken in Krishnammal v. Soundararaja Ayyar (6), as to the 
nature of a suit for specific performance. That was a ruling 
under Order II, rule 2 of the Code of Civil Procedure and it 
was held there that the failure to ask for possession in the suit | 
for specific performance did not bar a second suit for posses- 
sion. This ruling is directly against the ruling in Krishna- 
sami v. Sundarappayyar (7), but the point was not referred to 
a Full Bench. | do not think we need however settle this con- 
flict of opinion as the ruling relied on has no direct bearing on 
the present case which is one under the Court Fees Act. The 
point there was whether a Plaintiff suing for obtaining a pro- 
per sale deed was entitled to make a claim for possession as a 
matter of right and the learned Judges held he was not, and 
that cl. (2) of r. 2 therefore did not apply to him. ‘Though 
it was conceded that such a plaintiff may be permitted to 
add such a prayer it was held that it was not a claim that arose 
directly from the cause of action sued on and therefore the fai- 
lure to make it did not entail the consequence stated in clause 
(2) of the rule. Whether this view be correct or not, the 
point in the suit before us is totally different. It is this that 
when the prayer for possession is allowed to be added does the 
suit cease to be one for specific performance and become a suit 
for possession or combination of both suits under the Court 
Fees Act. 1 do not think so. 


I have already given my reasons for holding that it cannot 
be treated as a suit for possession ufder the Court Fees Act. 
It follows of course that it could not be a combination of 2 suits 
either or of “ two or more distinct subjects” to attract the ap- 
plication of S. 17 of the Court Fees Act. The word “ subject” 
is of a somewhat uncertain connotation and it was held tv be 
“not capable of any precise definitton”’ in Neelakandhan v. 
Ananthakrishna Ayyar (8). The case cited in Krishnaswami 


gs. (1920) 60 I, C.-512, 6. (1914) I. L, R. 38 M. 698. 
7. “(1894) I, L. R. 18 M. 415, 8 ELR 30M. 61, 
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v Sundarappayyar (7) is no authority for saying that in a su't 
for specific performance and for possession, court-fee should 
be paid on the aggregate value of the 2 prayers. Though 
perhaps that case seems to have assumed such a proposition, 
there is no discussion about it and the observation itself is an 
obiter dictum as the deficient court-fee had been paid. We 
cannot thus treat it as an authority on the point. No other 
case has been cited to support the same view. 


I have come to the conclusion that the present suit is right- 
ly valued under S. 7 clause (X) (a) of the Court Fees Act and 
that it is within the jurisdiction of the munsif. [therefore set 
aside the orders of both the lower Courts and direct the Dis- 
` trict Munsif to take the plaint on his file and dispose of the suit 
according to law. Defendant will pay Plaintiff's costs in this 
and in the Lower Appellate Court. The costs inthe first 
Court will abide and follow the result. 

Venkatasubba Rao, J._The point to be decided is whe- 
ther the District Munsif’s Court has jurisdiction to entertain 
the suit. The Plaintiff prayed for a decree directing the De- 
fendant to execute a sale-deed in respect of the suit property 
and to deliver possession thereof. The Defendant had agreed 
to execute a conveyance in favour of the Plaintiff, and the suit 
was to enforce specific performance of this agreement. It has 
been found that the house is worth more than Rs. 3,000, but 
the consideration for the contract of sale amounts to Rs. 2,265. 
Is this a suit for specific performance falling urider S. 7, clause 
(X) of the Court Fees Act, or is it a suit for possession to 
which S. 7, clause (V) of the same Act applies ? In the for- 
mer case, the Court-fee payable has to be computed ad valorem 
on the amount of the consideration (in this instance Rs. 2,265), 
and under S. 8 of the Suits Valuation Act (Act VII of 1887). 
the same amount will determine also the Court which has juris- 
diction to try the suit. On the other hand, if the suit is one 
for possession, the Coyrt-fee has to be computed under $. 7 
(V) (e) with reference to the market value of the house 
more than Rs. 3,000), and under S. 14 of the Madras Civil 
Courts Act III of 1873, the forum will have to be determined 
with reference to that value. In short, if the suit is held to be 
a suit for specific performance of a contract of sale, the Dis- 
trict Munsif’s Court will have jurisdiction ; if the suit is held 
to be a suit for possession, that Court will have no jurisdiction. 
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I am quite clear that the suit falls within S. 7 (X) (a) of 
the Court Fees Act. The words used are “ specific perfor- 
mance of a contract of sale.” Specific performance does not 
exist merely of the execution of a sale-deed. A suit to obtain 
a sale-deed is not what is referred to in the said section, but it 
is a suit for specific performance of a contract of sale. The 
execution of a conveyance is only a part of the specific perfor- 
mance If the vendor agrees to execute a conveyance as well 
as to deliver possession, it cannot be said that specific perfor- 
mance of the contract does not comprise both the execution of 
the sale-deed and delivery of possession. In every contract of 
sale, unless the contrary appears, the vendor must be deemed 
to impliedly agree to give possession of the property to the pur- - 
chaser. Ina suit for specific performance the purchaser seeks 
to enforce the terms of his contract. The seller as much 
agrees to put the purchaser in possession as he agrees to execute 
a conveyance in his favour. 


Then it is argued that, as the Plaintiff also claims pesses- 
sion in the suit, the suit must be regarded as one for possession. 
But the specific provision relating to suits for specific perfor- 
mance excludes the applicability of the general provision re- 
lating to suits for possession. If the claim to possession 1s in- 
volved in the claim to specific performance, the suit will still re- 
main one for specific performance and it must be dealt with 


‘only on that footing. A suit for redemption is, in effect, a suit 


for possession of the property ; but can it be contended thar the 
provision applicable to such a suit is not the one dealing with 
suits for redemption, S. 7, clause (IX), but the one dealing with 
suits for possession S. 7, clause (V) ? I shall not use the 
words principal and ancillary. lt is not strictly correct to say 
that, in a suit for specific performance of a contract, the exe- 
cution of a conveyance is the principal relief and possession is 
secondary and ancillary. It is, indeed, difficult to say in the 
abstract that a certain relief is the primary relief claimed. I 
would prefer to rest my judgment on the ground that a suit for 
specific performance is, in its essence, different from a suit for 
possession, and the mere fact that possessi6n is also claimed 
does not render the suit any the less a suit for specific perfor- , 
mance. e 


I may observe that the agreement on which thc suit is 
based, far from indicating an intention not to give possession, 
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contains evidence of the fact that the parties intended that pos- 
session should be given. 

The view taken in Nihal Singh v. Sewa Ram (3), deci- 
sion of a single Judge, supports my conclusion. In Madan 
Mohan Singh v. Gaja Prasad Singh (4), the Calcutta High 
Court took a different view ; but there is no discussion ot the 
principle, and we find merely a statement to the effect that a suit 
for specific performance is, in substance, a suit for possession. 
Gopal Das v. Parmanand (5) is a decision of a single Judge 
of the High} Court of Lahore and it affords very little assis- 
tance, because in'the judgment it is assumed that a sale had al- 
ready taken place and, therefore, the suit could not possibly be 
regarded as one for specific performance of a contract to sell, 
though I must say, with all respect, that it is far from cleai how 
there could be a completed oral sale, the consideration being 
stated to be Rs. 4,250. Natha Khan v. Muhammad Khan (9) 
is a case from the Punjab, and the learned Judge who decided 
it followed 11, I. C., 228 on the ground that he could not find 
any authority to the contrary although his own inclination was 
the other way. 

I hold that the suit is a suit for DEn performance of a 
contract to sell. 

Mr. Alladi Krishnaswami Ayyar, the learned Vakil for the 
Defendant, very strongly relied upon Krishnammal v. Sounda- 
raja Aiyar (6). It was held in it that a Plaintiff, who had 
obtained in a previous suit a decree directing the Defendant to 
execute a.sale-deed, was not barred after obtaining the convey- 
ance from instituting a fresh suit for the recovery of possession 
of the property covered by the conveyame. Order IT, Rule 2 
of the Civil Procedure Code, omitting portions not relevant, 
runs thus : “ Every suit shall include the whole of the claim 
which the plaintiff is entitled to make, in respect of the sume 
cause of action; and when a Plaintif omits to sue in 
respect of any portion of his claim, he shall not 
afterwards sue in respect of the portion so omitted.” 
The argument advanced is this : If a second suit for possession 
is not barred, it follows that, the right to possession does not 
arise out of the same cause of action ; and if the right to posses- 
sion does not arise out of the same cause of action it is wrong 
to say that out of the game contract spring both the nghts__ 
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the right to a sale-deed as well as the right to 
possession. But this argument ignores the funda- 
mental difference to which reference is made in the Judgment 
of Tyabji, J., in Krishnammal v. Soundararaja Ayyar (6) 
between a right to possession arising out of the contract to sell 
and the right to possession based upon the conveyance, a distinc- 
tion also pointed out in the judgment of Sargent, C: J., ip 
Nathu Valad Pandu v. Bhudu Falad Bhika (10). If a 
Plaintiff claims in the first suit only a conveyance and omits to 
ask for possession, a second suit for possession based upon the 
egreement may fail. But if the claim to possession iu the 
second suit is based upon the conveyance obtained in pur- 
suance of the decree in the first suit, the cause of 
action in the second suit is entirely different, and the 
first suit cannot operate asa bar. This is the effect of Krish- 
nammal v. Soundararaja Atyar (6) and Nathu Valad Pandu 
+. Bhudu Valad Bhika (10). It has been held that in 
the same suit there may be prayers both for execution ofa 
conveyance and for possession. It has also been held that 
a second suit for possession is not barred by the previous suit, 
in which a mere conveyance was claimed. I do not think that 
there is any inconsistency in the two sets of decisions. The 
right to possession claimed in the second suit must be deemed to 
be the right based upon the conveyance and not arising out of 
the contract to sell. This is, in my view, the true principle and, 
judged in the light of it, the decisions are easily reconcileable, 
and the view I am taking is not opposed to the principle under- 
lying these various decisions. 

In the result I agree with the order proposed by my learn- 
ed brother. 

A. S. V. Order set aside. 


a 6 —— Waaa 


PRIVY COUNCIL. 
PRESENT -VISCOUNT HALDANE, LORD DUNEDIN AND 
SIR JOHN EDGE. 


Naba Kumar Das and others ... Appellanis*. 
v. 
Rudra Narayan Jana and another ... Respondents. 


Lease —Construction —Reclamation lease of jungle land —Clearing and 
rendering fit for cultivation portion of area within specified time —Forfeiture of 





lease on default in opinion of landlord's representative —Provision for —— 
6. (1914) LL. R 38 M. 698. 10. I. L. R. 18 B. 537. 
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Stumps —Extraction of -*Obligation if extends te —Duty of landlord’s represen- 
tative before declaring forfeiture 


On yth December 1900, the Government gave an occupancy right for 40 
years, from April, 1901, of jungle land. Under the 3rd clause of the lease one- 
eigth of the entire area leased was to be cleared and to be in a fit state for cul- 
tivation at the end of the sth year, and at any time after the expiration of the 
sth year, an officer appointed by the Government might enter on the land and 
cause it to be measured for the purpose of ascertaining whether that condition 
had been fulfilled. The fourth clause provided that on failure to comply with 
the above clearing condition, the lessee should be liable at the discretion of the 
Government to the forfeiture of all rights in land under the lease or to an annual 
penalty. The Government, if the lease was determined, was to have the im- 
mediate right of re-entry. 


In a suit brought for a declaration that a forfeiture by the Government of 
the lease was invalid, Aeld that, as the stamps had to be extracted also before 
the jand could be fit for cultivation, the obligations in the lease to clear and to 
put into a fit state for cultivation, extended to the extraction of the stumps as 
well as to the cutting down of the timber. 


Held further that, under the lease, there was a right, if the repiesentative 
of the Government thought proper, to enter and make measurements, but no duty, 
and what the representative had to determine, as a matter of fact, was simply 
whether one-eighth of the entire area leased has been cleared and put into a 
state fit for cultivation within the stipulated time. 


(On appeal from the High Court of Judicature at Fort 
William in Bengal.) ; 


De Gruyther, K. C. and H. N. Sen for appellants. 


Dunne, K. C. and Ramsay for respondents. 
The Judgment of their Lordships was delivered by 


Viscount Haldane :_In this litigation the High 
Court at Fort William, as the Court of Appeal, reversed a 
judgment and decree of the Subordinate Judge, Third Court, 
24 Parganahs. The appellants had brought a suit in the lat- 
ter Court for a declaration that a forfeiture by the Govern- 
ment of a certain lease and agreement was invalid and that 
they, as plaintiffs, were entitled to possession of the land, the 
subject of the lease. “Fhe learned Subordinate Judge decided in 
favour of the plaintiffs, but (the High Court allowed an appeal 
from his decision and dismissed the suit. The present appeal 
is brought by the plaintiffs, and it seeks to have the decision 
of the learned Judge of first instance restored. The only 
question now relevant for determination is whether the re- 
sumption by the Government in 1906 of Crown land in the 
Sunderbans, originally leased on the 7th December, 1900, and 
a subsequent pottah by the Government dated the 27th July, 
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1909, in favour of the respondent, Rudra Narayan Jana, weie 
validly made. 

The only material facts are not numerous. A lot called 
Monsadwip in Saugor Island, Sunderbans, was put up to auc- 
tion by the Government for settlement, and the highest bidder 
was one Golak Chandra Das. At his request, the Govern- 
ment on the 7th December, 1900, granted a lease in favour 
of Golak Chandra Das himself, Narayan Prashad Ballav, 
Prasanna Kumar Maiti, Narendra Nath Bhuiya, and Kubir 
Charan Patra. By partition deed the shares of the first three 
were declared to be of 4 annas each, and the shares of the last 
two of 2 annas each. ‘These lessees, or their representatives. 
were the original plaintiffs and the appellants here. In 
August, 1903, the first respondent, Rudra Narayan Jana, pur- 
chaged from the successors in title of Golak Chandra Das, who 
had died, a 2 annas share of the 4 annas share to which the 
latter was entitled. 


The lease of the 7th December, 1900, gave an occupancy 
right for forty years from April, 1901, of jungle land. 
Under the third clause of this lease one-eighth of the entire 
area leased was to be cleared and to be in a fit state for culti- 
vation at the end of the fifth year, and at any time after the 
expiration of the fifth year the Sunderbans Commissioner or 
other officer appointed by the Government or any person 
authorised by him might enter on the land and causc it to be 
measured for the purpose of ascertaining whether this condi- 
tion had been fulfilled. The fourth clause provided that on 
failure to comply with the above clearing condition, the lessevs 
should be liable at the discretion of the Government to the for- 
feiture of all rights in land under the lease or to an annual 
penalty. The Government, if the lease was determined, was 
to have the right of immediate re-entry: There was also a 
provision for the construction by the lessees of “ protective 
works” with a right in the Government to put an end to the 
lease in case these were not constructed within a time pre- 
scribed. In the view which their Lordships take of the case 
it is not necessary to consider this provision. 


By an agreement of the same date with the lease, the 7th 
December, 1900, the lessees covenanted that they would under- 
go the penalties set forth in “the clauses of the lease, ” pro- 
vided that the Sunderbans Commissioner or other officer should 
give to them or their legal representatives fifteen days notice 


| | 
PART XIL | THE MADRAS LAW JOURNAL REPORTS, ~ 441 


within which to show cause why the penalties should not be 
enforced. No question now arises on this covenant or pro- 
viso. 


On the 12th April, 1906, Mr. Sunder, who as Settlement 
Officer had taken over the duties of the Commissioner in the 
Sunderbans, an office which had been abolished, visited the pro- 
perty leased. He had previously made various intimations 
of visits which were not carried out, and he had, on the occa- 
sion on which he actually inspected, arrived three days before 
the time he had intimated. These circumstances, however, 
do not affect the question of his right. He appears to have 
gone to the property and to have looked at it with the aid of 
his binoculars both when he landed and subsequently from a 
boat. The property was stated by the trial Judge to be “a 
vast tract of forest and swamp, comprised in the area of 7,5 32 
miles, known as the Sunderbans,’’ consisting of “ a tangled 
region of estuaries, rivers and water-courses, enclosing a vast 
number of islands of various shapes and sizes.” ‘The pro- 
perty leased was included in Chuck Monsadwip which is in 
Saugor Island, one of these islands. The Sunderbans is by 
nature a swampy jungle covered with trees. The soil is allu- 
vial soil, formed by deposit from the Ganges, at whose mouth 
itis. The Government had, for a long time past, been taking 
steps to reclaim it, and to convert the jungle from being the 
mere home of wild beasts into rice tracts. For this purpose 
it was necessary not only to cut down the trees but to rake out 
their stumps, and improvement leases were being granted on 
tcrms, such as those in the lease in question, which should secure 
that this was done. It is therefore plain that the obligations 
i the lease to clear and to put into a fit state for cultivation. 
extended to the extraction of these stumps as well as tu the cut- 
ting down of the timber. ° l 


Mr. Sunder appears first to have landed on the lot ot the 
respondent Rudra Narąyan Jana. He subsequently got into 
a boat in order to have a view of other portions of the pro- 
perty, alighting on at least one spot. He was engaged for, 
at all events, two hours in looking at the property leased, which 
extended to about 3,000 acres. He did not take measure- 
ments. The learned Subordinate Judge speaks as though he 
was bound to do this, but it is clear that there was no obliga- 
tion to do so imposed by the lease. There was a right, it the 
representative of the Government thought proper, to eater and 
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make measurements, but no duty. What the Settlement Oiticer 
had to determine, as a matter of fact, was simply whether cne- 
cighth of the entire area leased had been cleared and put into 
a state fit for cultivation within the stipulated time. 

On the 23rd April, Mr. Sunder reported to the Collector 
of the 24 Pargnahs at Alipur that he had inspected and had 
feund only Rudra Narayan Jana and a few ,ralyats who held 
under him on, the property. He stated that the clearing con: 
ditions had not been fulfilled, and that only a small portion 
had been cleared by Rudra, .who had obtained some paddy 
from it. He also said that the ‘‘ protective works ” had not 
been commenced. As to this, however, for reasons connected 
with the absence of a designation by the Government of the 
site for them, no question has been raised on the argument in 
the appeal. | He recommended in his report that the lease 
should be determined and the estate brought under direct 
management by the Government. 

It was contended for the appellants that the substance `f 
this evidence was displaced by certain documents put in at the 
trial by the Government. These documents were in the nature 
of,a rent-roll proceeding on measurements stated to have bien 
made about the beginning, of the year.1909. The tent-rall 
itself was prepared on the 11th January in that year. it 
was relied on by the Subordinate Judge as showing that the 
land must have been made fit for cultivation by 1906. , Tue 
appellants offered evidence that there had been measurement. 
made for the Government in 1907, but both Courts rejected 
the testimonv.of the witnesses as false. In, the Court of 
Appeal it was pointed out that the entries in the rent-roll are 
ambiguous as to whether more than 942 bighas were stated 
to have been fit for cultivation on the, 6th April, 1906. 1f 
there was no.more than this amount made fit by then, the 
cighth part of the whole, amounting to 1,250 bighas, could not 
have been made fit within the time stipulated. The rent-rall 
was prepared’by a clerk, Mahesh Chandra Dutta, from mate- 
rial which appeared to have been furnished to him‘by' other 
clerks. There is nb reliable evidence as to the ‘eritries having 
been the work of anyone who had’ sufficient first- hand know- 
ledge. 

"The Court of Appéal, moreover, points out that there was 
ambiguity in the entries as to the dates at which the tendnts 
were treated as actually being in possession of land that had 
been réndered- fit for cultivation, 


= 
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But however this may stand there is another objection 
which their Lordships think fatal to the entries in the rent-roll 
being relied on as evidence which could outweigh the direct 


testimony: of the witnesses who say that the stipulated eigth » 


part had not been adequately cleared by April, 1906. Mr. 
Sunder went into the witness box and stated that he liad seen 
the property and, as the result, had advised that, as he had 
found that the clearing stipulated for had not been pertornied, 
the Government should resume the property leased, as was 
actually done. Nothing was put to him in his cross-examina- 
uon about the rent-roll'or the entries init. If, as was suggest- 
cd at the Bar, this was because the documents-were tendered 
by the Government, a defendant at the trial, as part of its 
case, only after Sunder had been in the box, an application 
might have been made to recall him for further cross-examina- 
tion. There is, however, no suggestion that there, was, any 
such application. Sunder was not even cross- examined on 
the alleged perfunctory character of his inspection, The 
learned. Subordinate Judge. relied largely. on the circumstance 
that he did not measure. But he was not bound to measure. 
His evidence was that he could see‘and saw that the proper 
quantity of land had not been cleared. If this statement 
was challenged it should -have been challenged by cross-exaint- 
nation directed to the impracticability of forming a judgement 
by mere inspection, even with the aid of glasses, as to the pro- 
portion of area cleared. 


After the forfeiture had been dedire and an, interval 
had elapsed, a freshlease was granted to the respondent Rudra 
on the 27th July, 1909, who, it was admitted, could not be 
said to have been in a fiduciary position. In consequence of 
this lease to him he was joined as a defendant in the suit along 
with the Secretary of State. 


The trial Judge found that. the ie a had. failed to 
-prove. that the clearing conditions of the lease had been broken, 
and on this ground gave judgment against them, |. The Court 
of Appeal held that the learned trial Judge had laid undue 
stress on jungle cutting alone. The stumps had to be extracted 
also before the land- could be fit for cultivation. “It, was 
largely on the ground that this was proved:not to have been 
done that they reversed the decision. . 


For reasons which they have already TENG indicated 
their Lordships concur in the view taken in the High Court 
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at For William on the appeal from the trial Judge, ana they 
will humbly advise His Majesty that this appeal should be 
dismissed with costs. 
Solicitors for appellants : Chapman, Walker and Shep- 
hard. 
Solicitors for respondents : W. W. Box and Co. 
Appeal dismissed. ° 


PRIVY COUNCIL. 


PRESENT : LORD BUCKMASTER, LORD PHILLIMORE, SIR 
JoHN EDGE, SIR LAWRENCE JENKINS AND LORD SALVESEN. 


Kumar Naresh Narayan Roy Appellant*. 
v. 
The Secretary of State for India in Council 
and another Responderts. 


(On appeal from the High Court of Judicature at Fort 
Wiliam in Bengal.) 
River, public navigable—Bed—Bank—Accretion to land on either side— 


Ownership of—Private property—Submergence—Re-formation—Ownership in 
case of—Major Rennell’s Survey Map—Evidentiary value of. 


The bed of a public navigable river is the property of the Government 
though the banks may be the subject of private ownership. If there be slow 
accretion to the Jand on either side, due, for instance, to the gradual accumula- 
lation of silt, this forms part of the estate of the riparian owner to whose 
bank the accretion has been made. If private property be submerged and subse- 
quently again left bare by the water, it belongs to the original owner. 

Major Rennell’s Survey map is undoubtedly, both owing to its difference 
in scale, to the different purpose of its preparation, and to the difficulty of assign- 
ing fixed points from which the survey was made, a map which it is hard to 
incorporate into the Survey of 1859. 


Appeal from a Judgment and decree of the High Court 
(1919) reversing a ‘decree of the Subordinate Judge Nadia 
(1917)... 

Dunne, K. C. and Wallach for appellants 

De Gruyther, K. C. and Brown for respondents. 

The Judgment of their Lordships was delivered by 

Lord Phillimore -—This action was brought in the year 
1912 by the plaintiff, who is a zemindar for a declaration cf 
his proprietary right to certain land in the district of Nadia, 
and for a declaration. that he had been twice assessed for re- 
venue in respect of it, and for a return of the averpaid revenue 
in past years. He succeeded in thg Court of the Subordinate 
Judge, but that judgment was reversed on appeal, and now he 
has appealed to His’ Majesty in Council. 


P. C. App. No. 2 of 1921. a3rd Jan. 1923. 
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The case made by the plaintiff was that the tract of land 
in question was within the collection or block or taraf of villages 
known after the name of its principal village as the Taraf 
Jotashai in the parganah of Laskarpur ; his case being that 


this parganah consists of seven mouzahs or villages described . 


as Jotashai Ramkristopur, Nowsera Ramkrishnapur, Kadiipur, 
Sadasibpur, Biharajpur (also known as Bahirmadi), and 
Mallikpur. He did not profess in his pleadings to say in 
which village the tract was situate, but generally averrec that 
it was within this block or taraf, and that the whole had been 
settled with his ancestor at the permanent settlement in the 
year 1793. He said that the tract some time afterwards 
had become diluviated and now was re-formed in situ. 

The written statement of the Secretary of State traverscs 
the allegations that the lands were re-formed im situ, or that 
they were in the block Jotashai, or had been settled with the 
plaintiff s ancestor, and raised certain other defences which will 


be dealt with later. 


Upon this contention being raised, a local investigation 
was ordered to ascertain whether the disputed lands are re- 
formations in situ of Taraf Jotashai in parganah Laskarpur of 
the Rajshahi Collectorate, and the Commissioner was directed 
to make a map of the disputed land and to show therein the 
lines of Block Jotashai, as depicted in the maps of Mukanda 
Narayan Chowdhuri and Purna Chandra Chatterji. He was 
directed also to ascertain, with the help of Major Rennell’s 
map of the Ganges prepared in 1780, the Revenue Survey map, 
the Diara Survey map and the Thak Survey map of Jotashai, 
whether the disputed land formed part and parcel of pargauah 
Laskarpur at the time of the decennial settlement ; to plot 
those maps in his map ; to plot the lines of the khas mahal 
map of chur Marichar Diar as prepared by Babu Bijoy Krishna 
Bose, Deputy Collector in 1883-84, to which, according to the 
defence, the disputed Jand appertained. 

The Commissioner found that the land in question was 
in block Jotashai and was a re-formation in situ of land for- 
merly belonging to that block or taraf. He arrived at this 
finding after a very careful enquiry, making a personal visit 
to the site and taking much evidence. He also produced a 
map on which he had plotted the lines of the other maps accord- 
ing to the directions given him. His report having been filed, 
it was at one time intimated on behalf of the.Secretary ot State 
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that objections would be raised to it, buteno objections were 
raised, and no application was made co have the report rcter red 
back to the Commissioner. 

The case then came on for hearing upon this report, some 
oral evidence on behalf of the plaintiff which did not carry the 
matter any further and a.good deal of documentary, evidence, 
including the proceedings and decrees in former litigation, thg 
relevancy and probative force of which latter have undergone 
much discussion at their Lordships’ bar. - = 

The general nature and character (of the plaintiff’s case 
was as follows: The River Ganges called in this part of its 
course the Padma, has changed its channels frequently anc con- 
siderably since the date of the decennial settlement in 1783, 
which was made permanent ten years later, in 1793. 

In these circumstances the principles. upon which a tribunal 
should act in a claim of this kind are to be found in a judgment 
delivered in 1917 in Haradas Acharya Chowdhuri v. The Se- 
cretary of State for Idia in Council (1) where it was said by 
their Lordships — 


“The River Ganges rests so uneasily in its bed that its Bian da can 
never at any moment be defined with the certainty that their limitation will 


be long observed. - Frequently the river leaves its course, flows over large 
tracts of.land,.leaving other areas bare, and then again its waters recede, giving 
back the lands submerged ın whole or in part to use and cultivation, It is 


obvious that difficulties as to ownership must arise in these circumstances ,and 


of ‘the extent and complication of these difficulties the present cage affords an 
excellent ‘illustration. The general law that is applicable is free from doubt. 


The bed of a public navigable river is the property. of the.government though 
the banks may be the subject of private ownership. lf there be slow accretion 
to the land on either side, due, for instance to the gradual accumulation of 
silt, this forms part of the estate of the riparian owner to whose bank the accre- 
tion has been made. “ (See Regulation 11 of 1825). If private’ property be 
submerged and subsequently -again left bare by the water, it belongs to the 
original owner. E aa v. Muddun' Mohun Thakoor and others, 13 Moore’s 
Ind, App., p- 467).” 

This elap so, the plaintiff s case was feu as 
follows :— 

The Ganges in.this part of its course divides two districts 
known as Rajashahi ‘on the north and Nadia on the South. 
I.askarpur was a parganah in Rajashahi ; and therefore, to the 
north of the river ; and anything i in Laskarpur | must be taken to 
have been north or the river at the time of the permanent settle- 
ment. The river, flowing in a general direction from west to 
cast, but with many deviations and curves to the north and 


1. (1917) 26 C. L. J. 590 (P. C.) 
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south, has now altered its course some miles to the northward 
leaving'a bed which can still be traced, where it probably flowed 
about 1850. In the-course of its shift from south to north 
it diluviated and-again set free large portions of the parganzh 
of Laskarpur. The tract in dispute, which was in the southern 
portion of the parganah, was, as the plaintiff contended, in exis- 
tence as dry tand at the time of the permanent settlement, and 
was included init. If $0, it must have been diluviated shortly 
after, first re-appeared as'an island, and now has beconie, as 
indeed Jand further north of it has also become, a permancnt 
portion of'the land on the southern side of thé river.’ 


The case for the Secretary of State was that the burden 
of proof of this averment lay upon the plaintiff, and that he had 
not made it out, and that for all that could be now tracea this 
land may well have.been part of ‘the bed of the river at the 
time of the permanent settlement, and therefore not part of 
Laskarpur and never settled for. ; 


The land in dispute, which is roughly of a hatchet shape, 
and is coloured violet on the Commissioner’s map, formed part 
of an irregular area of considerably larger size coloured yehow. 
and came to the plaintiff for some estate or interest, the exact 
nature of which must be hereafter considered, by virtue of a 
deed of partition on the 13th December, -1909, between the 
Secretary of State, the widow of a co-sharer, and the Court of 
Wards acting for the plaintiff who was then an infant. 


The oldest map known to be in existence is Majo. Ren- 
nell’s survey, prepared in 1780, which, the Commissioner or 
Amin was directed to plot upon the map which he prepared. 
With regard to this map, in the case already. cited, Haradas 
Acharjya Chowdhurt v. The Secretary of State for.. Indiu in 
Council, their Lordships made the following observations +2 


‘Rennell’s map is undoubtedly, both owing to its difference in scale, to 
the different purpdse of its preparation, and to the difficulty of assighing fixed 
points from which the survey was made, a map which jt is hard to incorporate 
into the survey of 1859. , And, again, the variability of, the river. renders 
reliance upon it diffeult. “As hae been already said, their Lordships are not. 
however, prepared to dispossess the appellants because of this diffculty. ` It 
may be that any assumption that can now be made cannot be exact, but some 


assumption is necessary. ’ ‘ ii Nn 
The Commissioner, as directed, plotted Rennell’s map up- 
on the one which he prepared. There was one fixed ‘point 


which could be relied upon. ‘A factory called Harishankara 
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on the south bank was in existence in Rennell’s map, and has re- 
mained ever since. Taking this point, and reducing the scale 
as best he could, the Amin plotted the river with a curve sweep- 
ing over two-fifths of the south-eastern part of the land in dis- 
pute, leaving the rest dry land to the north, which would be so 
far according to the plaintiff's contention, but putting the two- 
fifths in the bed of the river. In so doing, however, he put 
the site of two of the seven villages which constituted the block 
Jotashai, Sadashibpur and Mallikpur under the bed of the river, 
and, inasmuch as they must have been at the time of the settle- 
ment to the northward of the river it followed that at some por- 
tion of its course over the map, the river 
must have been more to the southward than 
it was shown by this plotting, and if the curve retained 
its outline but was shifted bodily to the southward all 
except, perhaps, a very small part of the land in dispute would 
have been dry-land on the north bank.. It would have been just 
possible to shift the river bodily to the southward for this pur- 
pose, and yet leave the factory standing. If for some reason 
the course of the river was a little narrower, it could have been 
done more easily. But there was apparently no physical rea- 
son why the curve should have retained the same outline, and 
if the north turn began a little more to the westward and neater 
the factory the land in dispute would have been under the bed 
of the river. | 


The next map which the Commissioner had to deal with 
was what was called the Diara map, prepared about the year 
1850, at which time the Mahalwar register of Laskarpur show- 
ed the plaintiff’s ancestor and predecessor in title as a propric- 
tor of a great number of mouzahs still in existence, with a num- 
ber of others noted as missing villages. Some of the seven 
villages to which the- plaintiff referred in his plaint appear in 
one column, some in the other, and some as to part in both. 

The river bed, according to its course at the time, is still 
traceable, and flowed apparently through the middle oi the 
land in dispute. About this time appeared a char called 
Marichar Diar__ Diar meaning land emerging from water__ 
which is said on behalf of the Secretary of State to comprehend 
the land in dispute. At the time when the Commissioner made 
his survey the river was two miles to the north and the factory 
a mile to the south of the land in dispute. He reckoned the 
area of the tract marked yellow as 20,004 bighas. The tract 
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sien violet is awk) about ene guanes of the tract lou 
ed yellow. . 


There has been much previous ligation with regard to 
the tract coloured yellow and the lands adjacent to it. Their 
Lordships deem it unnecessary to refer to the earlier cases as 
they were summarised in a judgment delivered by this Board 
om the 21st March, 1906, in a case to which reference will now 
be made. - 


This was a suit T by Rani Hemanta'Kumarr Debi in 
1895 against the Secretary of State and Maharaja Jaga dindra 
Nath Bahadur, the Rani claiming to be the propricior of a 
zemindari right in a 2 annas 15 gundahs share of a permanent- 
ly settled estate in Laskarpur, and alleging that the lands claim- 
ed by her within the area of block Jotashi had been permanently 
settled by the Government with her predecessor in title. The 
lands in which she was claiming her right were the larger block 
marked yellow in the plan annexed to the present suit, of which 
the part coloured violet is that for which the present appellant 
is suing. The Rant succeeded in the Court of first instance ; 
that decision was reversed by the High Court, but restored by 
“the judgment of this Board. The result was to decide that the 
-lands in which she claimed a fractional share being comprised 
in block Jotashai lying between the village Jotashai on the 
north and the southern boundary of the chur are a re-formation 
in situ of lands which before diluviation were comprised in pr- 
ganah Laskarpur. 


This was a recovery by a co-sharer, as against the Secretary 


of State of her right in the lands for which the plaintiff ts suing ` 


in the present suit. It is not in itself conclusive because the 
plaintiff was not a party to that suit. Objection, indeed. was 
made in that suit by the Secretary of State that the Rani could 
not sue without making other co-sharers parties ; and the ans- 
wer made by the Court was that it was unnecessary as the jud- 
ment would only decide her right and would not be binding ci- 
ther in favotr of or against other co-sharers. It was 
rejected by the High Court even as evidence ; and this rejection 
might have been right, if it stood alone. But it was followed by 
a deed of partition, dated the 13th December, 1909, between 
the Rani, an officer of the Court of Wards acting for the pie- 
sent plaintiff, then an infant, and a representative of the Secre- 
tary of State, whereby the tract marked yellow was divided bet- 
ween the three parties aceording to their several shares or sup- 
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posed shares. The Rani took a portion, the Secretary of State 
two other portions, and the plaintiff the portion coloured violet. 
There is no reference in the deed to the Rani’s-successful suit, 
but it is clear that the partition was made in consequence o fthe 
decree in that suit. and with the view to work it out, and in their 
Lordships’ opinion this introduces the decree in the Rani’s suit. 
Moreover, the deed describes the land as being “ in block fota- 
shai, ” which is in itself an important admission. 


Mr. Justice Beachcroft, in his judgment in the High 
Court, after commenting upon the error into which the subordi- 
nate Judge had fallen.in treating the judgment in the Rant’s 
case as conclusive proceeded as follows: “The error would 
not be of much significance if we had in this case the evidence 
which was given in Rani Hemanta Kumari’s case, for it would 
then be sufficient to adopt the reasoning used in that case. But 
we have’not."’ ` And he proceeded to refer to certain addition- 
ul materials mentioned ‘in the judgment in that case. It ts 
sitisfactory to their Lordships to think that there was thar ad- 
ditional evidence ; for in the present case, the evidence, apart 
from the inference to be drawn from this decision, and from a 
statement to be hereafter referred to on the map of Ramkristo- 
pur, is not very conclusive. 


Careful and detailed as is the report of the Commissioner. 
and careful and detailed as is the judgment of the Subordinate 
Judge, very little positive evidence to support the case of the 
plaintiff can be extracted from the report or the judgment, if 
the Rant’s case and the conclusion arrived at in it be excluded. 
The comment of the judges in the High Court that the Com- 
missioner's conclusion appears to depend upon the curve of the 
river in this part having retained the same outline is a forcible 
one, as is the argument submitted by counsel for the respondents 
at their Lordships’ bar to the effect that’ plaintiff cannot show 
in which one of. the seven villages, which formed the taraf of 
Jotashai, the lands in question were situate at the time of the 
settlement, accompanied by his analysis of the facts which are 
known with regard to the boundaries of many ‘of these villages. 
leaving only a residuum of uncertain area in which this tract 
could be put if it was dry land at the time of the settlement. 

Their’ Lordships, however, cannot accept his contention 
that there is distinction between the taraf and the block. Cer- 
tainly there was no such distinction in the minds of those who 
gave judgment in the Rani’s case. A perusal of that judgment 
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would show that the words “taraf” and “ block ” are used in- 
terchangeably. ; < 


At the same time, their Lordships feel that it is possible to 
be over-critical of the Commissioner’s report, and that among 
the many physical features which he saw and upon which he re- 
ported, there. may have been some which painted to traces of 
old channels of the river which would have supported his con- 
clusion in. a manner not directly apparent upon the face of his 
report ; and they are much impressed by the fact that he was 
not cross-examined or given any opportunity to mect criticisms 
upon it. 


There is one passage in the report of the Commissioner to 
which their Lordships’ attention was specially directed. . Ite 
has dealt with the boundaries of four of the seven villages: in 
the block, and pointed out that, in his view, the remaining thre 
could not be-traced, and he proceeds to say that it would be not 
impossible that the sites of these three missing villages nad been 
encroached upon by the river at the time of the Revenue Survey 
__that is, about 1850-54, and consequently could not be then 
surveyed and mapped. His report then proceeds as follows !+ 

“There is fo clear and positive evidence before me to show that the 
river site at the time of the Revenue Survey was previously the site of those 
three villages. But the fact that the site belonged to parganah Laskarput 
is amply proved by the statement contained in the Revenue Survey map of 
Ramkristopur. R 

For some unexplained reason this map does not “form part 

of the record. It is, therefore, impossible to say with certain- 
ty that this ‘statement was of such a kind as to be receivable in 
the present suit under S. 36 of the Indian Evidence Acc. But 
no objections having been taken to the report and the Commis: 
sioner not having been examined or cross-examined, their Lord: 
ships think that they ought to treat it as admissible evidence, 
and if so, it adds considerable weight to the material upon which 
the Commissioner formed his conclusion. 


Upon the whole, fete Lordships think that the Conn 
sioner’s report, coupled with the decree in the Rani’s case, was 
sufficient to turn the scale in favour of. the plaintiff. Their 
Lordships are glad in dealing with a case in which the public 
interest ts involved to be, able to reach this conclusion. Jt 
would be unfortunate if, with regard to the same land, a decree 
could be made in favour of one co-sharer and another. decree 
made against another co-sharer upon the same title, 
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There remain one or two points to bewdealt with. In rhe 
partition deed which has been much relied upon, and which ts in- 
deed the only link by which it is possible to connect the Rani s 
judgment with the present case, and in which this land is describ- 
ed as being in block Jotashai, it is- stated when the plaintiffs 
share comes to be set out in the schedule that it was “ settled for 
periods.” This, it is contended, is an admission that thew 
was no permanent settlement, and an admission upon which 
the Secretary of State can rely as against the plaintiff. The 
plaintiff, it is true, repudiated this partition deed, which was 
cttected on his behalf by the Court of Wards during his minori- 
ty, but only a few days before he attained his majority, and con- 
tended that the partition proceedings were not binding upon 
him ; but the Subordinate Judge held the contrary, and gave 
him a declaratory decree on the footing of the partition proceed- 
ings, and in the High Court his counsel accepted this position. 
But the words in the schedule “settled for periods’’ may be 
accepted as a correct description, but not as an admission that 
the settlement was de jure. This quetsion leads their Lord- 
ships to consider the points raised in India and by the respon- 
dents’ case before their Lordships, but not so much insisted up- 
on at the bar, that the plaintiff was bound by a compromise en- 
tered into by his mother who was his predecessor in title, and 
a decree passed in pursuance of that compromise in 1881, or by 
a settlement which he took with the Government in 1910. The 
first of these contentions was not accepted by the Subordinate 
Judge or by the High Court.. The Government were not 
parties to the compromise, or to the decree and as Mr. Justice 
Greaves in the High Court observed, there is on the record a 
letter from the Collector of Rajshahi expressly stating that the 
Government was not a party to that suit. 


As regards the second, the Subordinate Judge held that 
the plaintiff need not bring a suit for the purpose of having 
the settlement, which was said to have been forced upon him 
in I910, set aside, as his purpose would be equally served by 
his obtaining a declaration that he was not liable to double 
assessment for the disputed land. 


This objection does not seem to have been deemed by the 
High Court worthy of further notices It reappears, however, 
ip the case for the respondents before the Board, but was not 
much insisted upon in argument, and being rather a point of 
procedure than of substance is therefore not one on which the 
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Government would be desirous of relying, and their Lordships 
do not think it should prevail. 

The defence of the Limitation Act was dealt with by the 
ligh Court, and their Lordships see no reason to difer from 
the view there taken. 

The ground upon which the High Court dittered from 
the Subordinate Judge was not that the evidence showed that 
this disputed tract had been under the bed of the river, but 
that the burden of proof lay upon the plaintif, and that he 
had not proved with sufficient conclusiveness that it was dry 
land to the north of the river at the time of the permancnt 
settlement, and the High Court put aside the judgment of 
this Board in the Rant’s suit, as not being evidence. 

The grounds upon which their Lordships differ from the 
High Court are that the decree in the Rani’s suit, follewed 
by the partition deed, must, in their Lordships’ view, be regard- 
ed as material, and that the High Court have not attached 
suficient weght to the conclusions of the Commissioner, derived 
from examination on the spot, and his reference to the map of 
Ramkristopur, unchallenged as his conclusions were by examina- 
tion and cross-examination. l 
Upon the whole, their Lordships will humbly recommend 
His Majesty that the decree of the High Court be sel aside, 
and the decree of the Subordinate Judge be restored, and that 
the plaintiff do have his costs in the Court below and of this 
appeal, these costs to be paid by the Secretary of State. 

Solicitors for appellant : W. W. Box and Co. 

Solicitor for respondents : Solicitor, India Office. 
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A pleader, who does not hold and has not filed in the suit before the 
Court his client’s general power of attorney authorizing him generally to com- 
promise suits on behalf of his clients, cannot be recognised by a Court as having 
any authority to compromise the suit unless he has filed in the suit his clients 
vakalatnama giving him authority to compromise the suit before the Court. 


A Court having judicial notice of a compromise between the parties to 
a suit pending before it, an essential term of the compromise being that satis- 
faction should be entered in the suit before it, has no power to proceed. further 
with the hearing of the suit, and should tieat it as satisfied, 

Appeal from a Judgment and decree of the High Court 
at Patna (1919) which varied a decree of the Subordinat« 
Judge of Dhambad. (1917). 

De Gruyther, K. C. and Parikh for appellants. 

Dunne, K. C. and Brown for respondents 

The Judgment of their Lordships was delivered by’ 

Sir John Edge :_.This is an appeal from a decree, 
dated the 21st, August, 1919, of the High Court at Patna 
which, adversely to the plaintifs, varied a decree, dated the 
5th December, 1917, of the Subordinate Judge of Dnanbad. 
The respondent to the appeal who has appeared in support of 
the decree of the High Court is Heramba Nath Bandopaahaya, 
who will be hereafter referred to as defendant 1. The other 
respondents are pro forma respondents and have not appeared 
to support the decree of the High Court. 

The litigation was between persons who were interested 
in the Ranidih Colliery and land in Mouza Ranidih. The 
suit in which these appeals have arisen is in effect to enfcrce 
the terms of a compromise entered into in suit No. 106 ot 1912 
in the Court of the Subordinate Judge of Purulia, who had 
on the 30th August, 1913, made a decree upon that compro- 
mise. That suit No. 106 of 1912 was brought by defendant 1 
upon a mortgage of the 24th August, 1908; to obtain a decree 
for sale. . 

At the date when the compromise was entered into thee 
were three other suits pending between the parties besides su't 
No. 106 of 1912. The other suits.were suit No. 300 of 
191i, suit No. 345 of 1911 and suit No. 638 of r911. Suit 
No. 300 of 1911 was a suit by defendant No. 1 on the original 
side of the High Court at Calcutta ; in that suita preliminary 
decree had been made, and pending the determination of that 
suit the Ranidih Colliery had, on the,27th March, 1911, been 
attached. There was also then pending a suit No. 412 of 
1911, which was brought by the lessors of the colliery for rent 
and royalty against all the parties to these present appeals or 
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those whom they represent. After the date of the compro- 
mise, but before this present suit, the High Court at Calcutta 
had in suit No. 300 of 1911 made a decree in favou: of de- 
fendant No. 1, which he was threatening to execute when this 
suit was brought. | 
The form in which the relief is claimed in this present suit 
ivas follows :__ 
“ (1) That it may be declared that they are entitled to the 16 annas of 


the property detailed in the schedule below, free from all encumbrances, and 
that none of the defendants has any right or claim to it. 


© (2) That it may be declared that defendant 1 is in no way entitled to 
interfere with or to sell the said property in execution of the decree obtained 
by him in Suit No. 300 of 1911 of the Honourable High Court, in its original 
jurisdiction. 

“(,) That it may be declared that even if there was any attachment of 
the said property or any portion thereof in consequence of the said suit of defen- 


dant 1, the same (attachment) is not valid, and that he is not entitled to derive 
any benefit thereunder. 


(4) That all the costs of the suit may be awarded to the plaintiffs, 


“ (5) That any other relief to which the plaintiffs be deemed legally and 
justly entitled may also be awarded. | 


© Schedule. 


“Coal mine, named Ranidih, and land in Mouza Ranidih, Thana Lope- 
chenchi, Pergana, Loyagarh, Sub-District Dhanbad, District Manbhum, 


 Fast—Boundary limits of Muchi Raidi' Tardla Mouzas, 


“JP est-—Boundary limits of Babudi, Pipratand and Tardla Mouzas, 

“ Nerth.-—Boundary limit of Tardla Mouza. 

“ South——Boundary limits of Bhuranga and Pipratand Mouzas. 

“Within this boundary is situate coal mine and land comprising about 
537 bighas, more or less, along with underground coal mine and Kuthi house, 


buildings, coal and appurtenances, etc, thereon—entire right to all those sorts 
of moveable and immoveable (property).” 


It appears from the evidence of Ananga Mohan Bhatta- 
charjee, who is a pleader of standing and was professionally 
cngaged as a pleader in suit No. 106 of 1912, that the hearing 
of that suit commenced on the 24th or 25th of July, 1913, 
and that negotiations for a compromise of that suit began 
when the hearing of the suit commenced. On the 29th July, 
1913, the pleaders acting on behalf of their respective clients, 
the plaintiff and the defendants to the suit respectively, agreed 
in the Bar Library upon the terms upon which the suit should 
be compromised, and they then adjourned into Court to ascer- 
tain which of them had filed a vakalatnama which authorised 
him to compromise the suit. A pleader, who does not hold 
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and has not filed in the suit before the Court his client's 
general power of attorney authorising him generally to com-, 
promise suits on behalf of his clients, cannot be recognised by 
a Court as having any authority to compromise the suit unless 
he has filed in the suit his client’s vakalatnama giving him 
authority to compromise the suit before the Court. It appear- 
ed that Sreemati Kalitara Devi, a widow and a defendant in 
the suit, who lived in Calcutta, had, by some inadvertence not 
filed any vakalatnama on her own behalf, although she had 
filed a vakalatnama appointing a pleader to appear in the suit 
on behalf of her minor son, who was also a defendant in the 
suit, appearing by her as his guardian. Some other of the 
defendants to the suit do not appear to have then filed vakalat- 
namas, but their Lordships are informed by counsel that all 
the vakalatnamas which had then been filed gave authority to 
the pleader named in them to compromise the suit. There 
can, in their Lordships’ opinion, be no doubt that all the parties 
to the suit had been informed of the negotiations to effect a 
compromise. After inspecting the vakalatnamas which had 
been filed the pleaders agreed upon minutes of a compromise. 


The minutes of compromise which the pleaders agieed 
upon are as follows 1 


“IN THE COURT OF THE SUBORDINATE JUDGE OF MANBHUM. 
Suir No. 106 OF 1912. 


“ Heramba Nath Banerji versus Abani Bhusan Chatter ji. 


íy, There is to be consent decree immediately in suit No. 106 of 1912 


(Heramba Nath Banerji versus Abani Bhusan Chatterji and others) in the Court 
of the Subordinate Judge of Purulia in the following_terms :— 


(a) There is to be a mortgage decree for Rs 1,209,000 (one lakh and 
twenty thousand), and including interest, commission and costs, and all the 
defendants except the minor defendant will be personally liable for the amount 
decreed with interest and costs in addition to the mortgage security. 


“ (b) Interest is to run on the decretal amount at the rate of (15) fifteen 
per cent. per annum with six-monthly rests from date hereof until actual pay- 
ment. : 


“(c) The plaintiff will not be entitled to execute the decree within’ six 
weeks from the date hereof, but if the decretal amount with interest be not 
paid to him within the aforesaid time he will be entitled to execute the decree 
with interest at the rate aforesaid. 4 

“ (d) On the payment of the decreta! amount (Rs 1,20,000), one lakh and 
twenty thousand, with interest accruing due thereon by the defendant 7, Charu 
Chandra Mitra, within (6) six weeks from the date hereof the plaintiff will, 
if his claim under the decree is not jn the meantime satisfied, transfer-the 
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decree herein in favour pf the defendant 7, Charu Chandra Mitra, or with 
his consent to any-other person who may pay the said sum with, Interest. as 
aforesaid at the costs of the assignee and without recourse to the playntitf, and 
thereupon the said defendant will be discharged from further acting as Receiver 
and will not be liable in that event to account for his management. 


d (e) This is to be certified ‘as being for the benefit of the minor defendant. 
“2. The following terms are also agreed by and between the patties :*” 

o “(a) Héramba’ Nath Banerji will, oh payment’: of the decretal amount, 
i. g, Rs. 120,000 (one laqh and twenty thousand) ‘with,’ interest in the said 
Suit No. 106 of ,1912.to him within: six weeks. from the date hereof cause, at 
the costs of the defendants in the said suit, satisfaction ta be entered in Suit 
No, 300 of 1911, (Herambo Nath ‘Banerjee versus Naba “Chandra, Chatierjee) 
and Suit No. 345 ‘of 1911 (Anila Bala Devi versus Abani Bhusan ‘Chatterji). 


4 (b) Naba Chandra Chatterji abd Kunja Behary Dutta will withdraw 
the suit instituted by them in the Calcutta High Court against Heramba Nath 
Banerji for damage for' maliçious attachment now pending in the said. Court 
within eix weeks from the date hereof. : be Re bet. Sa 

'“ (c) Charu Chandra Mitra indemnifies Herambo „Nath Banerji tagaiust 
the claim of the plaintiffs Gopı Nath Banerji and others:in suit No. 412 of 1911 
of this Court—all subsequent rents and royalty accruing due til] the payment 
of the decretal amount. 

“(d) All the! defendants in the said’ Suit No. 106 of'1912 undertake 
that they and each of them will file in Court express authority in favour of their 
respective pleaders to consent to these terms. +. . “4 st 

“ (e) In case the said defendants fail to wa and file such sathotity 
as in sub-clause (d) of clause (2) hereof within three weeks, from the date 
hereof,’ the terms contained in sub- clauses (a) to (e) of clause (2) hereof will 
not come into operation, 


1 to} 


“(Sd S. C. Miri, 
5$ For CHARU CHANDRA Mirra, it 
The pleaders presented these minutes of compromise to 


the Court on the 29th July, 1913, and along with the minutes 
of compromise the, pleaders filed the following application ,:- 


' “In connection with the- aforesaid suit, the plaintiffs and deferidants'y, 2, 2, 
5, 6 and 7 beg. to submit that the suit has been settled according to conditions 
Written in English herewith. Hence it is prayed that the suit may be decreed 
according to the said-terms, Be it also known that defendant + also has 
settled the suit according to the said condition. But as he, has not filed the 
vakalatnama to-day, the samt may be filed within seven daya: Under the 
circumstances, it is prayed that it may be decreed’ with the said conditiéns 
against her [defendant (4)] and other defendants when the ‘said vikalatndma 


will be filed. Dated 29—7—13.” , E E ee 

and an application that the compromise might be sanctioned ‘by 
the Court'on behalf of the minor. The Court, on fhe 4uth 
July, 1913, sanctioned the compromise on the. part of-the: minor 
and extended the time for filing the widow’s a That 
time was extended from time to.time. e E SA 
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It now appears from the Order sheet that on the 30th 
August, 1913, the widow, the minor and two other defendants 
in suit No. 106 of 1912 filed a petition in the Court of tne 
Subordinate Judge, consenting to abide by the soiehnarna 
on the 29th July, 1913, and their Lordships are informed by 
(minutes of compromise) which was presented to the Cuurt 
counsel that vakalatnamas from all the other parties to ihe 
suit authorising the pleaders to compromise the suit on behalf 
of their clients had been filed in the suit on or before the 30th 
August, 1913, but it does not appear that any further and 
special vakalatnama giving authority to any pleader to consent 
to the terms of clause 2 of the compromise was filed by any 
one. The filing of such further and special vakalatnamas 
appears to ‘have been intended in paragraphs (d) and (e) of 
clause 2 of the minutes of compromise. But there cannot be 
the silghtest doubt that before the 30th August, 1913, all the 
parties to the suit No. 106 of 1912 knew what the terms were 
on which the suit was to be compromised and had assented to 
those terms, and did not consider that it was necessary to file 
any further and special vakalatnamas. ‘They treated the com- 
promise as binding upon them and acted upon it. The Sub- 
ordinate Judge on the 30th August, 1913, made a decree in 
suit No. 106 of 1912 in accordance with the soiehnama 
(minutes of compromise), and in the decree stated that the 
solehnama was filed by the parties, and further decreed that 
“the solehnama filed be considered as part of this decree. ” 
That was all he could do. He had no power in suit No. 106 
of 1912 to deal with suits which were not before nim and 
could not decree that suits No. 300 of 1911, No. 345 ol 1911 
and No. 638 of 1911. or any of them, should be stayed or 
abandoned. The staying or abandonment of those suits de- 
pended upon the compromise and not upon any decree which 
the Subordinate Judge could make in suit No. 106 of 1912. 


In their Lordships’ opinion all the parties to suit No. 106 
of 1912 were competent to agree and did agree that suit 
No. 106 of 1912 should be compromised and that it was an 
essential term of that compromise that satisfaction should be 
entered in.suits No. 300 of 1911 and No. 345 of ‘igri. and 
that suit No. 638 of 1911 should be,withdrawn. ‘The parties 
to those suits were parties to suit No. 106 of 1912, and were 
competent to put an end to the litigation in those suits and did 
agree to put an end to it. No Court with judicial notice of 
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the compromise would or could proceed with the hearing of 
suits No. 300 of 1911, No. 345 of 1911 or No. 638 of 19155 
or make in any of those suits any order, except in suit No. 309 
of 1911 and in suit No. 345 of 1911, that the suit had been 
satisfied and in suit No. 638 of 1911 that the suit had been 
withdrawn. 

e In suit No. 106 of 1912, Rs. 1,22,032-4-0, which included 
the Rs. 1,20,000 mentioned in the mintues of compromise, were 
deposited in Court by the defendants in that suit on-the 12th 
September, 1913, to be paid out to the plaintiff in that suit, 
who is referred to in this judgment as defendant No. 1, and 
were paid out to him’ by the Court on the 25th Septem- 
ber, 1913. 

In the present suit the Subordinate Judge of Dhanbad. on 
the sth September, 1917, gave the plaintiffs a decree and a 
declaration that they had an absolute right to the colliery in 
dispute, and a declaration that defendant No. 1 has no right 
to get the colliery sold in execution of his decree in suit No. 300 
of 1911, and gave the plaintiffs their costs. From that decrez 
defendant No. 1 appealed to the High Court at Patna. 

The High Court at Patna held that as no special vakalat- 
namas contemplated in paragraphs (d) and (e) of clause 2 of 
the compromise had been filed, the plaintiffs could not avail 
of suit No. 106 of 1912, a preliminary attachment in suit No. 
300 of 1911 an attachment of the colliery which was made in 
that suit affected only 7 1|2 annas of the 16 annas of the colliery 
because the attachment of the other 8 1|2 had been abandoncd. 
and the High Court at Patna varied the decree of 
the Subordinate Judge by limiting it to an 8 1/2 annas share in 
the colliery. Against that decree the plaintiffs have brought 
this appeal and defendant No. 1 has applied to their Lerd- 
ships for special leave to appeal against it, his centention being 
that the whole 16 annas were and continued to be attached in 
suit No. 300 of 1911 and are liable to be sold in execution of 
a decree which, subseqttently to the compromise, it is said that 
he obtained in the High Court of Calcutta in suit No. 300 of 
1911. That application: for leave to appeal is dealt with be- 
low by their Lordships, Holding the view which their Lord- 
ships have expressed as to the effect of the compromise, it 
is not necessary for them to refer in any detail to what had 
taken place in suit No. 300 of 1911. Before the compromise 
themselves of the compromise, but they held that in suit No. 
300 of 1911 before decree had been made, whether of the 
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whole 16 annas or of 7 1|2.annas only ingthe colliery, it 13 not 
necessary-to consider. After suit No. 106 of.1912 had been 
compromised on terms which included a term that satisfaction 
should be.entered in-suit No. 300 of 1911, an application, was 
made to the High Court at Calcutta on behalf of the defen- 
dants in that suit to enter satisfaction in that suit, that applica- 
tion was subsequently altered: to an application to thc Couyt 
to record the compromise. That application came before Mr. 
Justice Chaudhuri on the 31st August, 1914; it was opposcd 
by defendant No. 1, and Mr. Justice Chaudhuri dismissec it 
on the ground that it was barred by limitation. The view 
which,-Mr. , Justice Chaudhuri took of the merits of the case 
may be inferred from the fact that he dismissed the application 
without costs. As that, High Court had, by the application, 
although it was dismissed, judicial notice of the compromise, 
it had no power to proceed further with the hearing of the suit 
and. should, in their Lordships’ opinion, | “have treated it, as 
satisfied. i 

For, the, reasons which have been stated in this judgment 
their Lordships will humbly. advise His Majesty that the ap ppeal 
of the plaintiffs should be allowed, the decree of the, High 
Court at Patna should be set aside with costs, and that the dec- 
rce of the Subordinate Judge should be restored and affirmed. 
The defendant No. 1 must pay the costs of this appeal. 

The petition of the first defendant for special leave to 
cross-appeal should be dismissed with costs. 

Solicitors for appellants : Downer and Johnson. 

Solicitors for respondents: : Watkins and H unter. 
_A ppeal allowed. 
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“(On appeal from the High Court of Judicature at Patria.) 


Bengal Tenancy Act (V of 1885), S . 103 (B)—Record of rights under 
Chapter X—Correctness of—Presumption—Rebuttal—Land sought to be ‘held 
rent-free proved to'be within regularly assessed *estate—E fFect—Onus on claimant 
in case of——Adverse possession—Landlord and tenant—Mahal held im thika—- 
Rent—Thikadar’s failure to collect—-Non-payment of rent—E ffect—Thakbust map 


*P. C. A. No. 117 of 1920 yth July 1922, 





Pat. App. Nos. 38-44 of 1917. 
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Thak kista —W hat are— Entry in Thak Kisa —Evidentiary value 
of —W ords —$aranjami _ expenses —Jaith ryot —Meaning—Privy Council 
——Appeal ‘from decision in Second Appeal =A of 
fact—Correcthess of—Ingutry into—Practice. ; 

S. 103 (B) of the Bengal Tenancy Act V of 1885 declares that- every 
‘entry in or record’ of rights prepared and published under the provisions of 
Chapter X of the Act shall be presumed to be correct until the contrary is 
proved, Once, however, the landlord has proved that the land which is 
sought to be held rent-free lies within his regularly assessed estate or mahal, 
the onus is shifted, and it lies-upon the party claiming to hold the land fret of the 
obligation to pay rent to show. by satisfactory evidence that he has been relieved 
of this obligation, either by contract or by some old grant recognised by Govern- 
ment. 


In the case of a Mahal held in thika, the lessee collecting the rents and 
paying a fixed sum to the proprietor, the failure of the thikadar to collect the 


rent from any individual tenant will not create adverse possession against .the 
proprietor ; 


Mere non-payment iy fent or discontinuance of payment of rent docs not, 
by itself, create adverse ‘possession. 


Surveys are preceded by a preliminary measurement by an Amin, who lays 
down on a rough map the locality, without any guarantee of scientific accuracy, 
and enters in a register particulars regarding the plots gathered from people who 


collect to watch the proceedings, ‘The map is called the thakbust map, and the 
register the thak khasra, 


Statements entered in the khasra have by deneyi no ‘evidentary value. 

Held that an entry in the thak khasra to the effect that within the Mouza 
Ir question there were certain persons who held malikanadari rights could not be 
treated as evidence of such claims against the proprietor of the Mouzah, in the 
absence of proof that he knowingly acquiesced in the assertion made before the 
Amin on the strength of which the entry was made. 


Saranjami ‘expenses are expenses incurred by the landlord in the manage- 
ment of the property. 


A jaith ryot may be either a head ryot or a tenure-holder. 

On an appeal preferred from the decision of the High Court in second Ap- 
peal, thei: Lordships deemed it expedient to deal with the appeal on its merits 
in view of the fact that the High Court differed from the Courts below, not only 


in the estimate of the evidence, but also with regard to the inferences derivable 
from documents produced in the case, and other circumstances. 


_ Consolidated appeal from a _jJudgment and decree of the 
Pitas High Court (1917) reversing seven decrees of the Dis- 
trict Judge-of Patna who affirmed the decrees of the Subordi- 
nate Judge. i 

De Gruyther, K. C. and Roy for appellants. 

Dunne, K. C. and Dube for respondents. 

The Judgment of their Lordships was delivered by 


Mr. Ameer Alt ii These seven consolidated appeals 
from seven decrees of tle High Court of, Patna arise out of 
the same number of suits brought by the plaintiffs in the Court 
of the First Subordinate Judge of Patna on the 8th February, 
1913, under the following circumstances. 
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The plaintiffs are part proprietors df a Mahal paying 
revenue to Government consisitng of one Mouza named Amar- 
pur Jabar, which bears on the Collector’s register No. 914377, 
and is assessed with a jama of Rs. 225 odd annas. The pro 
forma defendants in the several suits are the co-sharers of 
the plaintiffs, and own the remaining share of the Mahal. 
The contesting defendants in the suits hold separate lands 
within the Mouza, which in the aggregate amount to a consi- 
derable part of the village. In respect of these lands the de- 
fendants claim to have acquired either proprietary right by ad- 
verse possession, or the right of rent-free tenure-holders, who 
are known in Behar as Malikanadars. Sometime before 
these suits were brought, there appears to have been a-cadas- 
tral survey under Chapter X of the Bengal Tenancy Act (V of 
1885), and, on the contention of the defendants, they were 
entered in the Survey Register as Malikanadars. ‘The plain- 
tifs seek in these suits to have it declared that the entry 1s 
erroneous, and that the defendants are not entitled to hold the 
lands in their possession and occupation, free of the obliga- 
tion of paying rent. The Subordinate Judge, upon a careful 
review of the evidence, came to the conclusion that the defen- 
dants were mere tenants, and were liable to pay rent for the 
lands they hold ; and accordingly decreed the suits., His de- 
crees were upheld on appeal by the District Judge but on second 
appeal, they have been reversed by the High Court of Patna 
and the suits dismissed. The appeals to this Board are trom the 
decrees of the High Court dismissing the suits. One of the 
ubjections to the view taken by the High Court is based on the 
ground that the learned Judges in entertaining the second ap- 
peals had no jurisdiction to set aside the decision of the District 
Judge on questions of fact, in respect of which he concurred 


. with the Court of first instance. This objection is not without 


force, but, in view of the fact that the learned Judges ot the 
High Court have differed from the Lower Courts, not only in 
the estimate of the evidence, but also with regard to the infercn- 
ces derivable from documents produced in the case, and otacr 
circumstances, their Lordships deem it expedient to deal with 
the appeals on their merits. 


It is proved beyond doubt that*the village of Amarpore 
Jabar, together with some other villages which were considered 
as its dakhili (appurtenant hamlets), were granted free of re- 
venue in the early part of the reign of the Emperor Aurangzeb, 


N 
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Surnamed Alamgir, to one, Asadulla Chisti, whose name indi- 
cates that he belonged to a holy family. They were after- 
wards confirmed in favour of other members of the family 
The villages in question came subsequently into the possession 
by purchase of one Khadim Husain Khan, and he and his suc- 
cessors held the property without question or assertion of right 
by anybody else until 1838. In that year the East India Com- 
pany’s Government instituted proceedings under Regulation H 
of 1819, for its “ resumption ” ; in other words, to assess and 
impose revenue upon it. The, documents in connection with 
the Resumption proceedings show that the investigation con- 
ducted at the time was thorough and covered not only the exa- 
mination of the title of the possessor of the estate’to hold the 
village revenue free, but included an investigation into the titles 
of all persons occupying lands on the allegation that they were 
not liable to the payment of rent. ' One was the natural corol- 
lary of the other ; as the Government claimed the right to, as- 
sess revenue upon every bigha of land from which the owner 
derived an income, it was necessary for the purposes of a tair 
assessment to examine the title of every one who claimed to 
hold any land within the Mouza free of rent. 

In 1838, when proceedings were taken for the summary 
settlement of this village, the admitted owner of the property 
was a lady of the name of Umatuz Zohra, and the area of the 
land was recorded as 765 bighas, but this measurement was 
subsequently amended, and the total area was found to be 463 
bighas. No person other than Umatuz Zohra had put for 
ward at that time a claim to the summary settlement. Later 
on, the matter came before the Deputy Collector for confirma- 
tion of the temporary settlement, and on the 18th January, 
1839, a formal order was recorded to the effect that the person 
with whom the permanent settlement should, be made was 
Musammat Umatuz Zohra, who was in possession. The 
measurement in connection with this settlement was tested by the 
officer in charge in the presence of two men, who are thus des- 
cribed in the order then made, which runs thus — | 

“I tested the measurement of the undermentioned plots in the presence of 
the measurement staff and many other persons of the village and of its vicinity 
and Girwar Singh Gomashta and Sheo Dayal Singh, cultivator.” 

Girwar Singh and Sheo Dayal Singh are the ancestors of 
the contesting defendants, through whom they claim to have 
derived their Malikanadari right. Before the Settlement Ofi- 
cer, who was engaged in the assessment of the revenue on the 
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. village and the enquiry for that purpose into its assets, no per- 


son put forward’ any ¢laim that he held any ‘land withiy the 
Mouza adversely to the'owner, or had any right therein which | 
absolved him from the obligation of paying rent for thé lands 
in his occupation. Girwar’Singh'is stated to have been only a 
seryant and gomashta of the owner, and Sheo Dayal Singh, a 
cultivator: ` No other right ı is mentioned. l é 
L. A drow further light on the saree 
er of thë settlement. © The property is situated in the district 
of Patna ; the owner lived in the district of Monughyr.” It-had 
consequently been‘let out in farm to one Asmani. Singh and 
another. It also appéars’ that originally it" consisted of ‘threc 
Mouzas, i. e., Amarpur Jabar, Amarpur’ Roop and Jabarpur 
Khas, and” that they ‘weré amalgamated ‘under tthe « settle- 
ment of 1839, and named’ Amarpur: Jabar. : The settlernent 
with Umatuz Zohra is reafirmed in accordance with the details 
given in the rubakari of the 12th August, 1839:- Itis stated :— 
“In view of the Aima being a Badshahi grant, this permanent settlement 
is made With the said possessor from 1247 Fasli at a Jama fixed with regard 
to the fullest crop of the land.” è a 4 


And regarding the measurement it is sun stated — 


i ‘When the possessors arrived, the nga aran was made from. re to 
29th May of the said year in the presence of Tilakdhari Lal, Patwari, Asmani 
Singh Thikadar, Girwar Singh and Sheo Dayal Singh, Amlas of the ROseninra 
Doma and Gur ‘Dayal Goraits. n' 


The Gorait i is the village watchman. 
Thea. comes the following statement — 


“In spite of notification being issued,-no’ one has said any objection unt! 
now (up to this ime) with regard to the boundary limits,” 

“ In the same proceedings there is a statement to the effect 
that nobody within this Mouza claimed “ jaith rayati ” right. 
A jaith ryot might be either a Head ryot or a tenure-holdcr. 
Some lands are stated to-be dedicated to’ pious purposes, but 
there is nothing to give colour to the suggestion that malikara 
rights were claimed, far less held, by anybody: The conclu- 
ston is given thus +— 

“ Besides that, nobody came forward to claim Minhai and Milkiat rights 
fiom that time up to this day, notwithstanding: the issue of Notification, ete., 
during the pendency of the case, and.in the Moffassil Mussammat Umatul Zobra- 
was found to, be in possession. For the above reasons the said Mussammat 


is found entitled to settlement in exclusion of the Malikana right on the ‘ground 
that she alone was the possessor of the Milkiat and Minhai land,” 
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The settlement Was thus made with the owner, Umatuz- 


Zohra, after a thorough enquiry, in the presence of the thika- 
dars, in respect of the whole Mouza, including the non-assessa- 
ble lands, on the basis of the rent that they paid to her. 


The owner, as stated already, was a non-resident landlord: 
the property was let to thikadars upon a fixed rental. The 
lafidlord had no direct communication with the tenants or ryots ; 
the actual collection being left to the thikadars. At the time 
of the settlement of 1839, the rent payable by the thikadars 
was Rs. 351. The Deputy Collector, in his anxiety to assess 
as high a revenue as possible upon the Mouza, considered that 
. 10 per cent. out of this Rs. 351, being the usual allowance cr 
malikana to which proprietors were. entitled was sufficient re- 
muneration for the zemindar and he accordingly fixed Rs..316, 
which represented Rs. 351 less the 10 per cent. malikana, as 
the revenue payable by Umatuz Zohra. 


With regard to the plea of the lady che some allowarice 
should be made to her for what is called saranjami expenses, 
in other words, the expenses incurred by the landlord in ‘the 
management of the property, the Deputy Collector was’ of 
opinion that the saranjami expenses were included in the thika 
rent, and he accordingly rejected her prayer. This settlement 
was confirmed by the Collector. It then went up to the Board 
of Revenue and was finally confirmed, but the jama or revenue 
payable by the landlord was reduced to amore moderate 
amount, viz., the revenue it now bears, Rs. 225. On the basis 
of this reduction, an ingenious argument was put forward on 
the side of the respondents. It was suggested that the revenue 


was reduced from Rs. 316 to Rs. 225, because there existed in: 


the village these Malikanadari rights. Itis enough to observe 
that throughout the proceedings there is not the faintest refer- 
ence to such a ground. The Government’s order confirming 
the assessment with the reduction appears to have been made 
a year later. The folléwing entry in the Mouzawar Register 


» 


of Amarpur Jabar explains exactly the final settlement we 


Umatuz Zohra :— 


“This Mouza is Aima Madad Mash (grant) with the recorded area of 
765 (?). It was resumed and entered in the list of Khas-Mahal as bearing 
No. 1225, and was permanently sttled on the 25th May, 1839, A. D, with effect 
from 1247 F. S., at an annual rental of Rs 316 in the name of Mussammat 
Ummat-ul-Zohra. Thereafter, on the 6th October, 1840, A. Da, it was, with 
the sanction of the Government, entered in the Rent “Roll as paying a Revenue 
of Rs 225. The land of this Mouza is joint with the land of Mohiuddin Nayar 
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bearing No. 3082. Accordingly Thakbast and Survey measurements were 
effected and numbered as Halka No. 17 in Persian, and the area thereof wus 
found to be 489 Bighas ro Cottas according to Khatiawni.” 

As already observed, the investigation under Act Li of 
1819 was carried out with extreme thoroughness in respect of 
details, three Registers were prepared, named, respectively, 
Mahalwar, Mouzahwar and Assamiwar. In the last the 
names of all persons holding land within the ambit of the vil- 
lage are set out, including dedications to pious purposes, but 
there is nowhere any trace of lands held under Malikanadati 
right. 

It appears that in 1840 the regular survey of the district 
ın which the Mouza is situated was taken in hand. As is. 
well known, these surveys are preceded by a preliminary 
measurement by an Amin, who lays down on a rough map the 
locality, without any guarantee of scientific accuracy, and enters 
in a register particulars regarding the plots gathered from 
people who collect to watch the proceedings. The map is 
called the thakbast map, and the register the thak khasra. 
The Amin’s measurements are afterwards tested by expert 
surveyors. 

The khasra, as its name implies, is a rough register, and 
statements entered in it have by themselves no evidentiary 
value. During the thak measurements connected with Amar- 
pur Jabar, a statement appears to have been made vefore the 
Amin to the effect that within the Mouza in question there 
were certain persons who held malikanadari rights ; and this 
officer is said to have made an entry in his register to that 
cect. The thak register was apparently produced in the 
Courts below. The District Judge refers to it, and the Judges 
of the High Court say they have looked into it themselves, 
but, strangely enough, neither the entry has been printed nor 
the register produced before their Lordships, and they are, 
therefore, unable to express any opinion on it, and must accept 
the statements contained in the judgments of the Courts in 
India that such an entry exists in the thak khasra. But, as 
already observed, by itself it proves nothing. Assuming hat 
a claim of malikanadari right was put forward by some person 
or persons with regard to certain lands, it was one to the detri- 
ment of the actual owner of the property, and there is nothing 
to show that it was brought to her notice, or that she had an 
opportunity to controvert it. The property as it stood ùe- 
longed to Umatuz Zohra, with whom the settlement was made 
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in 1839 as owner and proprietor, and who has always paid the 
revenue assessed thereon, and until it can be proved that she 
knowingly acquiesced in the assertion made before the Amin, 
it would be absurd to treat it as evidence to support the prescnt 
claim. The Subordinate Judge was of opinion that the Amin 
was fraudulently induced to make the entry ; having regard 
to what took place at the Resumption proceedings their Lord- 
ships do not think his surmise was unwarranted. In 1876 
the Bengal Land Registration Act (VII of 1876) came into 
force. The preamble of the Act runs as follows — 


“Whereas it is expedient to make better provision for the preparation ard 
maintenance of Registers of revenue-paying and revenue-free land, and of the 
proprietors and managers thereof, and of certain mortgages of revenue-paying 
lands : It is hereby enacted as follows — 


Then follows the provision relating to such registration. 

For the first time, in 1877, a claim is put forward, before 
the Revenue Authorities, in an application dated the 31st May, 
1877, made under Act VII of 1876, for the registration of the 
names of the defendants’ ancestors in respect of a share of 
Mouza Amarpore Roop as part proprietors. The claim ıs 
with respect to lands lying in Mouza Amarpore Roop which, as 
already stated, had been incorporated with Amarpore Jabar in 
1839, and an area of 226 bighas is claimed within that Mouza, 
although it is stated distinctly in the application that Umatul 
Zohra stands registered as owner in the revenue records. ‘This 
application was opposed in explicit terms by the proprietors ; 
they denied the existence of Mouza Amarpore Roop as a sepa- 
rate Mouza or that the applicants had any share init. ‘They 
stated further, that had Mouza Amarpore Roop been a sepa- 
rate Mouza, or a dependency of any other Mouza, tne appli- 
cants would have paid its Government Revenue and Road-cess. 
The application for the registration of the names of the de- 
fendants’ ancestors was dismissed by the Deputy Collector on 
the 7th December, 1878, with the following remark — 


“On perusal of the report submitted by the Record-keeper it appears that 
Mouza Amarpore Jabbar stands recorded on the mutation register, that there 
is no Mouza known by the name of Amarpore Roop entered therein, and that 
the names of the ancestors of the applicants in respect of Amarpore Jabbar 
save and except the names of the ancestors of Nawab Ali Khan and Musammat 
Umdunnissa, do not stand recorded therein. From the evidence of the Patwaris 
and Gomasbta, it appears that Mouza Amarpore Jabbarpore is in the possession 
and occupation of Nawab Ali Khan and Musammtt Umdunnissa and that Bal 
Makund Singh and others, the applicants, have no connection with the regis- 
tration of the name in respect of the said Mouza. Hence the objection əf 
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Nawab Ali Khan is allowed, and the application gf Bal Makund Singh and 
others, applicant, is rejected. ” 


From 1878, after the dismissal of this application, the 
defendants have taken no action whatsoever for the assertion 
of the rights they claimed, until the matter came for the pur- 
pose of the cadastral survey under Act V of 1885. Section 
103 (b) declares that “ every entry in or record of rights pie- 
pared and published under the provisions of Chapter X shfll 
be presumed to be correct until the contrary 15 
proved.” Considerable stress has been laid on this presump- 
tion on behalf of the respondents. Once, however, the jard- 
lord has proved that the land which is sought to be held rent- 
free lies within his regularly assessed estate or mahal, the onus , 
is shifted. In the present case, the lands in dispute l:e within 
the ambit of the estate, which admittedly belongs to the plain- 
tiffs and the pro forma deféndants, and for which they pav 
the revenue assessed on the Mouza. In these circumstances 
ir lies upon those who claim to hold the lands free of the obli 
gation to pay rent to show by satisfactory evidence that they 
have been relieved of this obligation, either by contract or by 
some old grant recognised by Government. ‘This rule was 
pronounced as long ago as 1869, in a judgment by Sir James 
Colville, in the appeal of Rajah Sahib Pershad Sein v. Doorga- 
pershad Tewarree (1) :— 


“ The appellant is the Zemindar ; as such he has a prima facie title to the 
gross collections from all the mouza/s within his-zemindary. It lay upon the 
respondents to defeat that right by proving the grant of an intermediate tenuie.” 


The defendants have relied on two distinct facts in the 
assertion of the right they claim, viz., first, the statement in 
the thakbust khasra, and secondly, the non-payment of rent. 
It is clear upon the evidence that the property has all along 
been in the hands of thikadars. The thikadar, or lessee, pays 
the proprietor a fixed rental, and he is the person who coilects 
the rent from the individual ryots. The proprietor has no 
responsibility so far as actual collections are concerned. The 
collections are thus entirely in the hands of the thikadar. 
There can be little doubt that at the time of the settlement of 
1839 the thika was held, if not by members of the family, 
certainly by members of the clan who held these lands. — [lic 
evidence of Mukh Lal Singh, who has lands in his cultivation 
in Amalpur Jabar, and who was a Gomashta_ in that village 
for many years, and whose father was before him Gomashta, 
shows the actual character of this village :— 


1. (1869) 12-M. 9 A. 331. 
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“The landlords’ shage of the produce of these lands were always taken 
by the Thikadars and Katkinadars under the landlords. I was Gomaslita 
under the Kotkinadars, and collected their share of the produce tor thirtcen 
years. I worked with my father for thiee years. Collection papers were 
given by Gomashtas and Patwaris to Dildar Ali Khan Malik. Dildar Ali 
Khan’s share was in Thica to Mozrul Huq. Mozrul Huq Katkina lease to 


Lolit Singh (sic) Mouza Amipur Jabbar was never -in Seer possession of the 
Maliks. ” l š 


The evidence of non-payment of rent’ rests upon the testi: 
mony of one of the defendants, Parsidh Narain Singh... He 
knows nothing of how they came into the possession of the pro- 
perty. He simply stated that “we were in.adverse posscsston 
of these lands for the last seventy or eighty years, ” and can 
give no material for the conclusion he wishes the Courts 
to draw regarding his right to the lands. His evidence in 
cross-examination deserves notice n 

“My father died in 1315 Fs I am looking to our affairs for last thuty 
or thirty-five years At present plaintiffs Dildar Ali Khan and Bakharali 
Khan are the Maliks of Mouzah Amirpur Jabbar. We defendants have Mil- 
kiat in Amirpur Jabbar also. I cannot say what are our shares in Amurpur 
Jabbar. I have no papers to show how we acquired Milkiat in Amirpur 
Jabbar. The statement made in my written statement that Amirpur Jabbar 
was the Milkiat of Musammath: Ummothur Zohura is correct. She was in 
exclusive possession of the lands of Amirpur Jabbar. The vendors of the plain- 
tiffs and Dildar Ali Khan and Bakar Ali Khan are the heirs and representatives 
of Mosammat-Ummothur Zohur. The only evidence which we have of the 
statement that Mouza Amirpur Roop, -alzas Chehutu, was the Milkiat of Girbar 
Singh and Shedayal Singh, our ancestors, and of Ummothur Zohura consists 
of the Thakbust paper and the Dakhil Kharij proceedings ” 

Upon this evidence the Subordinate Judge came to the 
conclusion that the claim put forward by the defendents was 
illusory. He considered the entry in the thakbust khasra as 
having been made in fraud of the owner ; and that the with- 
holding of the rent, under circumstances which he detailed, 
did not create an estoppel or destroy the relatignship of land- 
lord and tenant. : 


The District Judge,-as already stated, substantiaily can. 
to the same conclusion? 


The Judges of the High Court seem to have misunder- 
stood the position. One learned Judge considers the defen- 
dants’ claim to be one of joint proprietorship with Umat-uz- 
Zuhra.” He says as follows — 

“In the present case what is the evidence of fraud. The learned Suboidi- 
nate Judge, in our opinion, has given no reason whatsoever upon which fraud 


can be established. “He suspects fraud on the ground that there is inconsistency 
between the papers of 1839 and 1842. As a matter of fact, we do not think 
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there was any inconsistency, because it is quite possible that Girwar and Sheo- 
dayal were both proprietors or claiming to be proprietors, and that one or the 
other of them was holding as tenant. The fact that Sheodayal was shown iu 
1839 as tenant of a plot would not in itself prove that the entry of 1842 showing 
them as proprietors of that land was fraudulent. Again, what is the evidence 
of fraud by the Patwari Sheodayal, Girwar and the Tikadar. There is no 
finding, nor is there any evidence that in 1842 either Sheodayal or Girwar were 
the servants of the Ticcadar. There is no finding that there was any sort of 
conspiracy between the Tikadar, the Patwari, Girwar and Sheodayal. tn 
these circumstances, to record a finding of fraud is, in our opinion, merely to 
proceed on suspicion, and if that is so, the finding is liable to be challenged, 
in second appeal. 


Their Lordships regret to observe that they do not follow 
the reasoning upon which this conclusion is based. Lhe other 
learned Judge proceeds upon-certain assumptions for which 
there does not appear to be any warrant on the record. He 
states io 

“There is nothing to show that prior to 1838 there was any relationsbip 
of landlord and tenant between the predecessors of the plaintiffs and those of 
the defendants and that the lands were rent-paying at all. On the other hand, 
no Revenue was paid for these lands to Government before the resumption 
of the lands in 1838, as the persons in possession of the lands claimed to hold 
them as revenue-free lands. Presumably the defendants’ ancestors held the 
lands in suit without payment of any rent or Revenue.” 

How he comes to draw the conclusion that “ presumably 
the defendants’ ancestors held the lands without payment of 
rent or revenue ” is dificult to understand. 

Mr. Justice Mullick says :_ 


“From the Glossary, published by the Settlement Authorities, we are 
satisfied that the meaning of the word is that the defendants are rent-free 
tenure-holders by arrangement with the Maliks It denotes that the lands 
belong to an estate which was resumed under the Regulation HI of 1819 and 
in which there were persons in possession who, although not taking settlemert 
from the Collector, received by private arrangement with the settlement holder 
some lands in recognition of their former proprietary rights either on the footing 
of a rent-free tengire or on a promise to pay the proportionate Government 
Revenue. ” 


The Glossary itself shows that the Malikanadzari right 
could only come into existence by arrangement. Their Lord. 
ships can find no trace of evidence of any arrangement of ihe 
character assumed by the learned Judges. 

With regard to the claim by adverse possession, as already 
observed, the Mahal had all along been held in thika ; the 
lessee collected the rents and paid a fixed sum to the propriet?^. 
If the thikadar failed to collect the rent from any individual 
tcnant it would not create adverse possession against the prop- 
rietor. 
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Again, mere nén-payment of rent or discontinuance of pay- 

ment of rent has not, by itself, been held in India to create ad- 
verse possession. The identical question came for decision before 
the Calcutta High Court in the case of Prasanna Kumar 
Mookerjee v. Srikanta Rout (2), where Mr. Justice Mook." 
jee affirmed the proposition in clear terms. 
e On the whole, their Lordships are of opinion that the view 
taken by the High Court is erroneous, that their decrce in the 
several appeals should be discharged, and that the decrees of 
the District Judge should be restored. The appellants will 
be entitled to their costs of these appeals, and in the High 
Court, and their Lordships will humbly advise His Majesty 
accordingly. 


Solicitors for appellants : W. W. Box and Co. 
Solicitors for respondents : Watkins and Hunter. 


Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— SIR WALTER SALIS SCHWABE K. C. Chief 
Justice AND MR. JUSTICE COLERIDGE. 


Janoo Hassan by his agent Ahmad Esa...dppellant* (Defen- 
dani). 
v. 
Batchu Kamandu and another ... Respondents (Plaintifs). 
Letters Patent (Madras) Cl. 12 —Carrying on business — IH hether includes 
carrying on business through an agent by foreigner living outside jurisdiction. 
The expression carrying on business in Cl. 12 of the Letters Patent includes 


carrying on business through an agent by foreigners living outside jurisdiction as 
well as the carrying on business through an agent by British subjects. 

17 B. 662 followed. 

12 B. 507 not followed. A 

* Defendant’ in Cl. 12 of the Letters Patent includes a foreigner. 

The inapplicability of the English authorities based on O. XI r. 11 of the 
Supreme Court Rules ‘in congtruing Cl. 12 of the Letters Patent pointed out. 

On appeal from the order of the Honourable Mr. Justice 

Kumaraswami Sastri, dated the 28th day of August 1922 pass- 
cd in the exercise of the Ordinary Original Civil Jurisdiction 
of this Court in C. S. No. 496 o f1922. 


K. Sundara Rao forappellant. 
P. Somasundaram and P. Satyanarayana for respondents. 


O. S. App. No. 86, 1922. 26th April 1923. 
2 (1912) I. L R. 40 C. 173, 
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~~ Fhe Court delivered the following: 

- JUDGMENTS :_The Chief Justice :__This “is an appeal 
from an order of Kumaraswami Sastri, J. dismissing an appli- 
cation by the defendant that the plaint filed herein should be re- 
jected or the suit dismissed on the ground that the cause of ac- 
tion arose outside the’ jurisdiction of this Court. “The ques- 
tion turns on the proper interpretation of clause’ 12 of the Lets 
icrs Patent, which gives the High Court jurisdiction ‘if the de- 
fendant at the time of the commencement of the suit shall dwell 
or carry on business or personally work for gain’ within the 
limits of Madras. Here, the whole cause of action arises out- 
side the jurisdiction, and the defendant lives outside the juris- 
diction, does not personally work for gain within the jurisdic- 
tion, but carries on business through an agent within the Juris- 
diction. The question to be determined is whether ‘ carrying 
on business’ includes carrying on business through an agent. 
It is argued that it does only in the case of British Subjects and 
not in the case of foreigners, and reliance is placed on the judg- 
ment of Scott, J., in Kessowji Damodar Jairam v. Khimji Jai- 
jam (1). He based his judgment on the principle enunciated 
in Ex parte Blain (2), namely, that prima facie Courts exer- 
cise jurisdiction over the subjects `of the country or residents 
therein, and that words wide enough to confer jurisdiction over 
foreign residents ordinarily will not be so interpreted. he 
matter came before Sir Charles Sargent, C. J. and Starling, J. 
in Girdhar Damodar v. Kassigar Hiragar(3) and afte: full ar- 
gument, that Court differed from the view taken by Scott, J., and 
it is worth pointing out that that was the only. point discussed 
before the Court and the only point decided. It was stated 
that the cause of action arose partly if not wholly within the 
limits of the ordinary jurisdiction of the High Court, Bombay, 
but no leave toesue had been obtained, and, therefore, for the 
purposes of the application before the Court, the only question 
in issue was whether carrying on business by an agent within 
the jurisdiction was sufficient. That case was decided under 
the Bombay Small Cause Courts Act but the words of chat 
Act are identical with the words of the Letters Patent, and, 
in my judgment, the decision in Girdhar Damodar v. Kassigar 
fliragar (3) is correct and that in Kessowjt Damodar Jairam 
v. Khimji Jairam (1) must be considered as over-ruled. The 
principle which Scott, J. followed can only apply to seètions or 


1. (1888) IL. R: 12 B: 507. ^“ 2. 12 Ch. D, 522. 
3. (1893) I. L. R. 17 Bom. 662. E 
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rules not dealing directly with the question of suits against 
foreigners, for, where jurisdiction is being conferred by the 
enactment itself against foreigners, one has only to constiue 
the words of the enactment itself to ascertain whether foreign:- 
ers are or are not included. Under cl. 12 of the Letters 
Patent the power to try suits against persons Is expressly con- 
ferred in the case of defendants dwelling or carrying on busi- 
ness or personally working for gain within the jurisdiction and 
I think it is impossible to construe ‘defendant’ to include 
foreignérs in two out of three cases and not in the third, as wll 
three occur in the same sentence. : 

It is to be observed that the English none: are .of no 
assistance because in England the rules as to jurisdiction mainly 
O. 11, R. 11 of the Supreme- Court Rules, do not confer juris- 
diction on English Courts over defendants carrying on business 
within the jurisdiction unless they are residents. 

In Annamalai Chetty v. Murugesa Chetty. (4) the Privy 
Council called attention to the fact that in Girdhar Damodar 
v.Kassigar Hiragar (3) the cause of action had arisen wholly 
or in part within the jurisdiction, and stated that the matter 
might require further consideration : but, it is to be observed 
that the decision in Girdhar Damodar v. Kassigar Hiragar (3) 
as pointed out above, turned wholly on the point now in dispute, 
and I am prepared to follow it until higher authority has dec- 
lared it to be wrong. 

This appeal must be dhamis with costs. 

Coleridge, J. | concur. 

C. A. S. CA Appeal dismissed.. 


In THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. Justice RAMESAM AND MR. JUsiice 


WALLACE. 
Etakandan Kunhokker ... Appellant* (3rd Prisoner). 
Regulation 2 of 1819 (Madras), preamble and S. 2 —Commencement of 
judicial proceedings against an individual Whether deprives Governor in 
Council of power to take proceedings under the Regular —Reasons of the Gover- 
nor in Council for taking action under the Regulation, whether can be questioned 
in a Court of law : 
The fact that a judicial proceeding has been started against an “individual 
does not deprive the Governor in Council of the power of taking” proceedings 
against him under Regulation 2 of 1819. - 


- The question of the propriegy of the reasons of state policy for ‘action- taken 
under the Regulation cannot be opened in a Court of law. 





+- t 


Crl. Appeal No. 871 of 1922.. -o July-1923.° 
4 (1902) I. L. R. 26 M. 544: 13 M. L. J. 287 ae x 
3. (1893) I. L. R. 17 B, 662. ; SA 
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‘Appeal against the order of the Court of the Special 
Magistrate of Malappuram Malabar Division in Special Case 
No. 379 of 1922. 

K. V. Krishnaswami Atyar Amicus Curiae. 

The Public Prosecutor on behalf of the Crown. 

The Court delivered the following 

JUDGMENTS :—Ramesam, J. -_This matter relates to the 
3rd accused in Spécial Case No. 379 of 1922 on the file of 
the Ordinance Special Magistrate, Malabar. He was charged 
with others for an offence under S. 395, I. P. C.. The case 
was ultimately withdrawn against him and he was acquitted. 
But, a warrant of commitment under Regulation H of 1819 
was issued and hé. was detdined in custody under it. Thinking 
he was convitted, he appealed to this Court. Our brothers 
Ayling and Odgers, JJ., who heard the appeal dismissed it 
es incompetent but, entertaining doubts as to the applicability 
of Regulation II of 1819 to a case of this nature, they ordered 
notice to the Public Prosecutor to show cause why 
a writ of Habeas Corpus should not be issued. 

Weare indebted to the arguments of Mr. K. V. Kin 
swami Iyer who appeared for the accused amicus curiae and of 
the Public Prosecutor who appeared to show cause. 

In Queen v. Amir Khan (1) it was held that commitment 
under the analogous Bengal Regulation IHI of 1818 was not 
a judicial proceeding. Regarding a similar commitment under 
Regulation II of 1819, as an executive Act of Government, the 
question is whether it is legal in this case and we can issue a 
writ of Habeas Corpus for the release of the committed person. 

Mr. K. V. Krishnaswami lyer’s contentions are — 

(1) As the accused has not been convicted, the Order 
of the Government does not apply. The Government order 
does not expressly refer to convicted persons only, nor as we 
read it, can it be so confined by implication. | No doubt the 
District Magistrate’s Circular has not construed the Govern- 
ment Order but we are not dealing wjth the District Magis- 
trate’s Circular but the Government Order. 

(2) He next contends that, once Judicial Proceedings 
are started thé Regulation becomes inapplicable. We do not 
agree with this construction of the Regulation. We. are cf 
opinion that even after proceedings gre started against a per- 
son and before they are finished, it is open to the Government 
to withdraw them and take action under the Regulation. 


1. (1871) 9 Bengal In R. 36 at 64, 65. 
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(3) Itis next contended that the reasons mentioned in 
the preamble, on account of which action can be taken by the 
Governor-in-Council under S. 2 of the Regulation do not 
exist in this case. We think that the statement in the warrant 
that such reasons exist in the opinion of the Governor-in-Coun- 
cil is sufficient and conclusive (see S. 2, cl. 3) and it is nor 
apen to us to consider the correctness of the statement. 

I may add it is not for us to consider the propriety of the 
application of the Regulation on the ground that the accused 
is a lad of ten or eleven. The rule must be discharged. 

Wallace, J. :__The real point for decision in this case is 
whether the fact that a judicial proceeding has already been 
started against an individual deprives the Governor-in-Council 
of the power of taking proceedings against him under Reyu- 
lation II of 1819. For the appellant reliance is placed on 
the wording of the preamble and of S. 2 of the Regulation. 
As to the language of the preamble, I think the words “ When 
such proceeding may for other reasons be unadvisable”’ wide 
enough to cover a case like the present where a Judicial Prc- 
ceeding has been instituted and has even proceeded as far as 
a finding by the Judge that the appellant was guilty, but where 
a formal conviction and sentence have not been passed, since 
such conviction and sentence were considered unadvisable by 
the Governor-in-Council for reasons stated in the G. O. Public 
Memorandum No. 471, dated 21__7__1922. The question 
of the propriety of these reasons of State policy cannot in my 
opinion, be opened in this Court. 

As to S. 2 of the Regulation, I am unable to see how it 
applies. The point of time when ulterior proceedings of a 
Judicial nature are not immediately under contemplation is 
the point of time when the Governor-in-Council decides that 
the individual should be placed under personal restraint. In 
a case like the present, when the Governor-in-Council has deci- 
ded that further Judicial Proceedings are “ Unadvisable ” and 
has decided to issue a warrant of commitment under S. 2 he, 
ipso facto, has abandoned all idea of ulterior proceedings of a 
Judicial nature. I cannot see therefore how the wording of 
©. 2 stands in the way of the issue of a warrant. 

I see nothing in the proceedings of the Governor-in-Coun- 
cil which violates the terms of the Regulation, or which is 
contrary to any other Law. There is no ground therefore {or 
this Court to issue a writ of Habeas Corpus. 


C.A. 9. BA Rule discharged. 
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In tHe HIGH Court OF Jupicaturs ar MADRAS. 


PRESENT MR. Justice AYLING AND MR. JUSTICE 
ODGERS. 


\ajagopala Aiyangar ... Appellant* (Plaintiff ). 


v. 
Soundararaja Atyangar and another ... Respondents 


; (Defendants 1 and 2). 


Limitation —Adverse possession —Parlition —Property not included in a 
partition between the members of a joint family —Enjoyment by one of the mem- 
bers through tenants —Whether adverse possession against the others. 


Where a partition deed between the members of a joint family gives a list 
of the properties to be divided, in which the plaint property is not included, but 
there is a clause which says that if any lands are omitted they should be divided 
by the sharers in due proportion, and the suit land was afterwards cultivated by 
tenants under the defendants, a suit for partition by the other member for his 
share is not barred by adverse possession. 


The application of the rule of adverse possession between co-tenants and cn- 
partners discussed, 


32 M. 191 and 35 C. 961 referred to. 

Second Appeal against the decree of de Court of the 
Second Additional Subordinate Judge of Tanjore in A. S. No. 
57 of 1920 (A. S. No. 154 of 1920 on the file of the District 
Court), presented against the decree of the Court of the Prin- 
cipal District Munsif of Tiruvalur in O. S. No. 297 of 1918. 

N. R. K. Tathachariar and N. R. DUAR AEE for 
appellant. 

T. Narasimha Aiyangar for respondents. 

The Court delivered the following 

JUDGMENT +The plaintiff and the first defendant in this 
case are the surviving members of a joint family which becaine 
divided in 1904. ‘The suit is for partition and delivery to 
the plaintiff of a half share in a plot of nanja land which, 
according to the plaintiff, was kept undivided at the time of 
the partition. The defendants denied that the suit property 
was family property at all, but this plea has been decided 
against them by both the lower Courts. The defenda:ts 
other plea was that they had acquired a prescriptive title to 
the plaint property by exclusive and hostile enjoyment since 
the time of the partition. On this point also the District Munsif 
was against them and gave a decree for the plaintiff. ‘The 
Subordinate Judge on appeal has deeided that the first defen- 
dant was in open adverse enjoyment of the suit land for over 
twelve years and the plaintiff’s claim was therefore barred. 


“S. A. No, 285 of 1921. 6th April 1923 
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The learned Vakil for the appellants has argued that 
there is no evidence on record which could possibly support 
this finding, and after a careful consideration of the record 
of the suit, we think this plea must be allowed. The parti- 
tion deed Ex. A gives a list of the properties to be divided 
in which the plaint property is not included. There is no 
specific mention of the plaint property in Ex. A, but there is 
a clause which says “if any lands are omitted such lands shall 
be divided by the holders of A and B schedules in due propon- 
tion.” We certainly think that no inference in favour of 
the defendants can possibly be drawn from the contents of 
Ex. A. The other evidence adduced in defendant’s favour 
is the oral evidence of four witnesses D. Ws. 1 to 4. ‘Lhe 
first and the second of these witnesses are the two defendants 
in the suit, the second defendant being the purchaser of the 
plaint land from the first defendant. But quite apart from 
this, the evidence of all the witnesses amounts simply to this ; 
that the land was cultivated by tenants under the first defen- 
dant. There is nothing to indicate that the possession of the 
first defendant was in any way hostile or openly adverse ta 
that of the plaintiff. 

The law regarding acquisition of a prescriptive title in 
respect of joint property by one co-parcener against another 
has been clearly laid down in two cases quoted on the appel- 
lants’ behalf. In Vaidyanatha Aiyar v. Aivaswami Atyar (i) 
the learned Judges say, “where a member of a joint family 
is in possession of joint family properties and a partial paiti- 
tion takes place leaving him however in possession of.certain 
properties not divided between them, his possession will still 
continue to be the possession of the other members of the 
family though they may have been divided, till some event 
happens which renders his possession exclusive or hostile to the 
others.” Neither in the record of this case nor in the judg- 
ment of the Subordinate Judge is there anything that could 
possibly be construed ipto such an event. The other case is 
Jogendra. Nath Rai v. Baladeo Das (2), in which the question 
was discussed at much greater length and the learned Judges 
say, “The fundamental rule is that the entry and possession 
of land under the common title of one co-owner will not be 
presumed to be adverse to others, but will ordinarily be held 
to be for the benefit of all. The obvious reason for this 
rule is that the possession of one co-owner is, in itself, rightly, 


1. (1908) IL R 32 M 191. 2, (1907) I LR 35 C 961. 
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and does not imply hostility as would the possession of a mere 
stranger.” Further on, “ much stronger evidence, however, 
is required to show an adverse possession held by a tenant n 
common than by a stranger ; a co-tenant will not be permitted 
to claim the protection of the statute of limitation, unless 
it clearly appears that he has repudiated the title of his co- 
tenant and his holding adversely to him ; it must further be 
established that the fact of adverse holding was brought home 
to the co-owner, either by information to that effect given by 
the tenant-in-common asserting the adverse right or there must 
be outward acts of exclusive ownership of such a nature as to 
give notice to the co-tenant that an adverse possession and 
disseisin are intended to be asserted.” These werds of 
course apply with equal force to the case of a co-parcenary. 
lf this test be applied to the present case there is absolutely 
nothing in the record from which an inference in the first de- 
fendant’s favour could be drawn. 

We must set aside the decree of the lower appellate 
Court and restore the decree of the District Munsif with costs 
throughout. 


C.A. S. Decree set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :__MR. JUSTICE OLDFIELD AND MR. JUSTiCt 
DEVADOSS. 
Thoppai Vedaviasa Aiyar ...Appellant* (12th respondent). 


v. 
The Madura Hindu Labha Nidhi Co., Ltd. 
by its sole Directors andProprietors 
and others ... Respondents (Petitioners and 
Respondents Nos. ï to 5, 
7 to gand 13 and 14). 


Appeal against the decree and judgment of the District 
Court of Madura in A. S. No. 92 of 1921 preferred against 
the decree of the Court of the Subordénate Judge of Madura 
in E. P. No. 151 of 1920 (E. A. No. 68 of 1921 in O. S. 
No. 14 of 1916 on the file of the Court of the Temporary 
Subordinate Judge, Madura). 


Civil Procedure Code S. 17—Question between the defendants in a mortgage 
suit as Ho the order in which properties ought to be sold—Whether one under 
S. 47 and appealable as such. 





A. A. A. O. No. 6 of 1922 and 17th April 1923. 
C. R. P. No. 74 of 1922. ; 
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A question as to the otder in which the items of property are to be sold in 
execution of a decree on a mortgage which arises between the defendants them- 


selves, and not between the plaintiff and any of the defendants, is a question tall- 
ing within the terms of S, 47 of the Civil Procedure Code ; and a decision thereon 


can be the subject of an appeal and a second appeal as a decree. ` 

Section 47 of the Code is not limited in its scope to questions between the 
plaintiff and one or others of the defendants in a suit. 

7 A 681, 13 L. W. 15, 31 A. 82 considered. 


Petition under S. 115 of Act V of 1908 praying the High 
Court -to revise the order of the Court of the Subordinate 
Judge of Madura dated 21st March, 1921 in E. P. No. 141 
of 1920 (E. A. No. 68 of 1921 in O. S. No. 14 of 1916 on 


the file of the Court of the Temporary Subordinate Judge of 


. Madura). 

T. L. Venkatrama Iyer for appellant. 

P. S. Narayanaswami lyer, P. R. Srinivasan and p: F, 
Krishnaswami Iyer for respondents. 

The Court delivered the following 

JUDGMENT -The question in this appeal is whether 
the lower appellate Court was right in holding that no appcal 
lay to it and passing an order of dismissal. The decision cf 
the Court of First Instance was as to the order in which certain 
items of property were to be sold in execution of a decree on 
a mortgage and the question 1s whether that decision was ap- 
pealable as having been passed under 5S. 47, first because al- 
though it was passed between the parties to the suit that Order 
should be read as relating only to questions arising between 
the parties who are opposed to each other in the suit; that 
is, it is contended between the plaintiff and one or other of 
the defendants and not between the defendants themselves. In 
support of this we have been referred to Raynoor v. The 
Mussoorie Bank (1), Yagnaswami Aiyar v. Chidambaranatha 
Mudaliar (2) and Bhagwati v. Banwari Lal (3). But, al- 
though these cases do contain language susceptible of an inter- 
pretation, which may support the appellant’s argument, that 
argument was not what was being considered by the learncd 
Judges. For in each ‘of these cases the matter under consi- 
deration was in dispute between a judgment-debtor and his 
representative or’a person on whom his interest had in some 
way devolved and not (as here) between two judgment-debtors, 
whose interests were absolutely independent. It is in our 
opinion clear on principle that no such rule as the 8th respon- 
dent’s learned Vakil contends for can be laid down. In the 


`r. (1885) L L R. 7 A 681. 2, (1920) 13 L W. 15. 
3. (1908) L L. R. 31 All. 82. a > os 
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Case for instance of a partition suit the judgment-debtors may 
very well find their interests opposed, when delivery is attempt- 
ed although up to the final decree they had no cause for cem- 
plaint against each other and similarly in administrative or 
partnership suits. We can see no reason for acceding to the 
suggestion that we should limit the scope of S. 47 in the way 
suggested, when to do so would exclude from its purview the 
decision of many of the questions, which must inevitably arise 
only after the décree and when the result would be to frustrate 
the object of the section recognised by the Privy Council in 
Prosunno Kumar Sanyal v. Das Sanyal (4), the cheap and 
speedy settlement of all disputes at the stage of execution. 


The argument attempted is that the question now raised _ 
is intrinsically not one relating to the execution or satisfaction 


. of the decree, because it has arisen in proceedings for and 


relates to the settlement of the terms of the sale proclamation. 
lt is true that the question in terms is only whether one item 
of the mortgaged property shall be sold before the other. and 
of course, whether that order of sale shall be entered in the 
proclamation. But in fact we may say without expressing 
any opinion on the merits that the question raised is whether 
the decree shall be satisfied to a substantial extent primarily 
from the 12th defendant’s item 2 in accordance with the terms 
cf his transfer from the mortgagor and the 13th defendant, 
the Official Receiver representing the mortgagor's estate., It 


is clear that.the interests-of the owners of the items of the 


mortgaged property other than item 2 will be seriously affected 
according as the 12th defendant’s claim for postponement of 
the sale of the last mentioned item is allowed or rejected. ‘In 
those circumstances, the ‘matter is not in our opinion one of 
those referred to as administrative in Sivagami Achi v. Subrah- 
mania Atyar *(5) in respect of whcih no appeal is allowed. 
The question raised is of a substantive right covered by S. 47, 
the disposal of which, as the last paragraph of the judgment 
in Sivagami Achi v. Subrahmania Avfar (5) shows results in 
an appealable order. To illustrate this, we may refer to the 
judgment of Banerjee, J. in Jogodishury Debea v. Kailash 
Chandra Lahiry (6). “An order in execution proceedings 
can come under S. 244 (now S. 47 only when it determines 
some question relating to the right§ and liabilities of parties 
with reference to the relief granted by the decree, not when 


4 (1892) I L R19 C .683. |. 5. IL R.27 Mad. 259. 
6 I LR 24 Cal. 725 at p. 739. he. chm ee t 
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it determines merely an incidental question as to whether the 
proceedings are to be conducted in a certain way.” ‘The 
result is that an appeal lies to this Court and lay to the lower 
appellate Court. The lower appellate Court has not deait 
with the appeal before it on the merits. There must thercfoic 
be a remand, its decision being set aside in order that it might 
do so. Costs in the lower appellate Court and in this Court 
to date will be costs in the case and will be provided for in 
the order to be passed on remand. l 

C. R. P. No. 74 of 1922 ts dismissed. No order as ta 
costs, 

C. A. S. Reversed and remanded. 


In THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :__MR. Justice OLDFIELD anD MR. JUSTICE 
DEVADOSS. 


Konthalathammal TE Appellant in A. A. O. No. 
66 of 1923 and Petitione in 
C. R. P. No. 359 of 1923 -- 


Petitioner in both. 


Y. 
Thangaswami Pillai and others ... Petitioners in C.R. P. 
; No. 289 of 1923. 
Soundarathachi TE Respondent in all (1st respondent) 


Guardians and Wards Act Ss.7 (1) 3 47 and 48 —Guardian —Removal of— 
Order refusing —What amounts to —dppeal from —Revision —Intei ference in 
—Hindu Law —Guardian —Tesiamentary guardian —Father’s right to ap point-- 
Property disposed of self-acquired property of father —Minor's wishes —Consiul- 
tation of —Necessity —O mission to do so —Effect —Injunction restraining peo- 
ple from interfering with guardian —Order granting —Validity —No notice to 
persons concerned —No substantive proceeding —Effect. 

A Hindu can appoint a guardian of the person or property of his child by 
will, when the property disposed of by the will is his separate property. 

On a petition for the removal of rst respondent from her position as testa- 
mentary guardian of the person and property of a minor, for the appointment of 
the petitioner or any other fit person in her stead and for connected reliefs an 
order was made referring to rst respondent as the testamentary guardian, affirm- 
ing her fitness for the appointment, and finding against the conduct alleged as 
disqualifying her for it. Held*that the order was one refusing to remove a 
guardian and was not appealable under S, 47 of the Guardians and Wards Act. 
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The order was not really one declaring a testamentary, guardian under.S. 7 (1) 
ol the Act. 

It is not obligatory on the Court to ascertain from the minor in person her 
wishes as to her guardianship and the proposal for her marriage, and the omis- 
sion to do so is not a failure to exercise jurisdiction under S. 115 of C. P. C. 


Where on the day on which a petition for the removal of a guardian was 
dismissed, the Court, on an oral application, made an order granting a perma- 


nent injunction restraining certain persons from taking steps towards the minor's 
marriage against the wishes of the guardian sought to be removed without 
notice to the persons concerned, /ie/d that the order was without jurisdiction and 
ought to be set aside in revision 

Appeal against, and Civil Revision Petitions under S. 115 
of Act V of 1908 and S. 107 of the Government of India Act 
to revise the order dated the 23rd February 1923 of the Dis- 
trict Court of South Arcot in O. P. No. 13 of 1923. 

A. Krishnaswami Atyar and K. Aravamudhu Atyangar for 
appellant. 

E. L. Thornton, T. R. Ramachandra Atyar, V. Narayana 
diyar and T. $. Krishnaswami for respondent. 

The Court delivered the following 


JUDGMENTS : Oldfield, J._-The first and important of the 
two orders before us was passed by the District Judge of South 
Arcot on a petition for the removal of Ist respondent trom her 
position as testamentary guardian of the person and property 
of a minor Thirugnanayalli Ammal, for the appointment of the 
petitioner, or any other fit person in her stead and for connected 
reliefs. Against that order there is an appeal by the peti- 
tioner and also a revision petition. | 

I deal first with the respondent’s preliminary objection to 
the appeal, that this order, consisting in a refusal to remove a 
guardian is not appealable under S. 47 Guardian and Wards 
Act (VIII of 1890) and is final under S. 48. The order, as 
it stands, is certainly of that character, its conclusion being that 
the Court is not prepared to remove the guardian on any of the 
grounds stated in the petition and that the petition is dismissed ; 
and the objection is supported by authority which I am pre- 
pared to follow, Mohima Chunder Biswas v. Tarin: Sunker 
Ghose (1),Pakhwanti Devi v. Indra Narain Singh (2), In re 
[Jarkha (3) and Imtias-un-nissa v. Anwarullah (4). But 
the objection has been met by the arguments, (1) that the order 
is really one declaring a testamentary guardian under S. 7 (1) 
ib) and, as such, appealable under S. 47 (a); and (2) that as 

1. (1892) TLR rg C 487. 2. (1895) I L R 23 C 201, 
3. (1895) I L R 20 B 667, 4. (1898) I E R 20 All 433. 
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the right of a Hindu to appoint a testamentary guardian is noc 
recognised by the law and ist respondent’s appointment was a 
nullity, there was no necessity for the Court to remove, or to 
refuse to remove her and its order must be regarded simply as 
one refusing to appoint petitioner, which is appealable under 
S. 47 (a). 

* The first of these arguments can be dealt with shortly. 
it rests solely on the fact that the lower Court in its order 
has referred to Ist respondent as the testamentary guardian, 
has afirmed her fitness for the appointment and found against 
the conduct alleged, as disqualifying her for it. But all that 
_ was relevant to the prayer for her removal and did not amount 
to the making of a declaration, which was not made in terins, 
which neither party had asked for, which the lower Court 
was not conscious that it was considering and in order to which 
the procedure enjoined in Civil Rules of Practice, Chapter XI 
“was not employed. 


The second argument calls for fuller discussion notwith- 
standing that, as I shall hold, there is ground, in any event, 
for interference with the order. before us in revision, because a 
conclusion against the legality of 1st respondent’s appointment 
as guardian will be relevant, not only to the question whether 
that order is appealable, but also to the merits in the further 
enquiry to be held, since, if she has not been legally appointed, 
the question will not be of her right to retain the appointment, 
but only of her eligibility for it in competition with the peti- 
tioner or any other candidates. Itis not disputed that by a 
Will dated 6.715 the father of the minor left her his 
separate property, worth (it is said) several lakhs of rupces, 
and purported to appoint ist respondent guardian of her per- 
son and property. But it is argued that the terms of a deci- 
sion of a Full Bench of this Court in Chidambara Pillai v. 
Rengaswami Naicker (5) require us to hold generally against 
the right of a Hindu to*appoint a guardian of a person or pro- 
pery of his child by Will, not only when the property is, as n 
was in that case, ancestral, but also when it is, as in this case, 
separate. It ts not disputed that this is the only auhority, by 
-which the argument can be supported, and we must therefore 
scrutinize its terms to see whether they entail the acceptai ce 
of any principle applicable to the present case. Such scrutiny 
is the more clearly required, when, as appears from the fuller 
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report of the arguments,in the Madras Itaw Journal (34 M. 
L. J. 381) the experienced petitioner, who attacked the appoint- 
ment, conceded that it would have been valid, if the property 
in question. had been separate. It is further to be observed 
that the decision does not deal with guardianship of the pei- 
son, except in the statement of Coutts-Trotter, J. that the ap- 
pointment of such a guardian may be a natural right vested én 
the father. 


What is urged, however, is that each of the judgments re- 
fers generally to the absence of any recognition in Hindu Law 
of the father’s right to appoint a posthumous guardian lor 
his children and that S. 6 of the Guardians and Wards Act 
authorises only such appointments as are valid by law to which 
the minor is subject. If that were indeed the effect of the 
judgments, the argument under consideration would ro doubt 
be established. But, to take them in order, that of Ayling, |. 
refers to the necessity for careful consideration, if the exist- 
cnce of such a power is to be recognized on the sole grounds 
that’ its exercise is not forbidden and is expedient, and then 
decides against its existence on the ground, irrelevant in the 
case before us, that it would run counter to the conception of 
a Hindu joint family. -Seshagiri Aiyar, J. no doubt: refers 
frst to the absence of any foundation for the. existence of the 
power in’ Hindu Law or as a common law right recognized 
by other systems of jurisprudence. But he then enters on a 
survey of the case-law, to which I return, observing for the 
present only that many of the authorities cited dealt with the 
joint family property, with which he was directly concerned, 
that he distinguished one case on the ground that the property 
in question was self-acquired and that he explained the recog- 
nition of a teStamentary power of appointment in certain stal- 
utes on the ground that they “ referred to cases, in which such 
power is permissible under the law, for example, cases of self- 
acquired property in Madras.” It:may in the circumstances 
be doubted whether these learned Judges intended to negative 
the existence of a testamentary power generally or otherwise 
than in connection with joint family property. Coutts-Trotter, 
J., alone, if I understand him correctly, adhered to the argu- 
inent that absence of a statutory basis for the power or of any 
basis for it, except natural right, was conclusive against its exist- 
ence generally and in connection with separate as well as family 
property. We are not, in my opinion, debarred by Chidambara 
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Pillai yv. Rengaswaini. Naicker (5) from scrutinizing peti- 
tioner’s argument on its merits. a 

In doing so I make no attempt to follow the demonstration 
that testamentary guardianship in other systems of law has 
had no origin independently of statute. That demonstration 
before the Full Bench did not, it may be observed, include any 
teference to the mention of testamentary guardianship in the 
twelve tables (Mackledy’s Roman Law ad Dropsie, 5.621 
note) or to the former practice of the Ecclesiastical Courts in 
England in respect of personal property (Vide Simpson on 
Infants, 3rd Ed., page 203) and the complication of the matter 
in respect of real property to the existence of feudal rights, 
which II Carl. c. 24 was passed to determine ; and it is there- 
fore doubtful whether the argument, so far as the Roman and 
English systems were concerned, was exhaustive. We are 
liowever on firmer ground in confining attention to India. It 
may be said at once that it 1s useless to look for this or any 
other testamentary power in Hindu texts, which recognise no 
power to make a Will or execute an instrument to take effect 
after executant’s death at all. It may in fact be suggested that 
the powers to appoint a testamentary guardian and to make 
a Will were as regards any demonstrable or legitimate origin 
and until the Hindu Wills Act in 1870 on the same footing. 
The real justification for the one, as for the other, is that it 
has been exercised from the earliest times after the reception 
of English Law without objection and with the countenance of 
the legislature and the Courts. It is urged that this is inconclu- 
sive, when the Will making power can be explained in terns 
of legal conceptions always current in India, whilst the ap- 
pointment by Will of a guardian cannot ; and we have been re- 
tcrred to the suggestion in The Tagore Case (6) of a connnec- 
tion between Wills and gifts inter vivos. Butthis suggestion, 
like others considered by Mr. Mayne at page 366, Hindu 
Law, gth Ed., is at best conjectural; and, if conjecture as 
to the origin of the power in dispute is necessary, when the argu- 
ment in its favour is based primarily on its exercise and recogni- 
tion, it is easy in a country where the distinction between legal 
and beneficial ownership has always been neglected, to explain 
the testamentary appointment of a guardian of property in 
terms of the execution of a trust, the similar appointment of a 
guardian of the person following by mistaken analogy or on 
the ground of mere convenience. 
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The reply to the contention that such appointments have 
been continuously recognised by the legislature has been that 
such recognition is always subject, as it.is under Act VIII of 
1890, to their validity under the personal law of those concern- 
ed. But it is dificult to suppose that any such reservation 
was contemplated in Ss. 18 and 19, Madras Regulation V of 
1804 in connection with permanently settled estates, the owners 
of which have in almost all instances been Hindus ; and none 
is conceiveable in connection with S. 3, Hindu Widows Re- 
marriage Act (XV of 1856). It is true that the Hindu Wills 
Act (XXI of 1870) did not apply S. 47, Indian Succession Act 
(XV of 1865) to Hindu Wills; but that section, evidently 
based on the Statute of Charles I], was framed with reference 
ta the Wills, which the Succession Act controlled ; and the 
result of the failure to apply it to Hindu Wills was only to 
limit the privilege of testamentary appointments to adult testa- 
tors and the authority of the commentators follows the evi- 
dent intention of the legislature. Ina case of 1807 referied 
to in Strange’s Hindu Law, Vol. II, page 72, the Pandit re- 
cognised, apparently as a matter of course, that the. father’s 
testamentary nomination of his brother as _ guardian, 
should prevail against the claim of the natural guardian, the 
widow ; and, if the Court’s compliance with this view was, 
as Mr. Colebrook suggests, in the exercise of his discretion, 
that was natural where the testamentary power itself was still 


-in controversy. Later on Trevelyan on Minors, 3rd Ed., page 


62 and the successive editions of Mayne’s Hindu Law and 
Usage are clear, Chidambaram Pillai v. Rengastwami 
Naicker (5) being referred to in the last edition of the latter 
as relating only to guardianship of family property. 

The conclusion in favour of the right of testamentary 
appointment is*supported indirectly by the fact that except in 
Rudhilal v. Morarji (7), where the point was taken but not 
decided, we have not been shown that unless perhaps in two 
cases any general objection to such an “appointment was even 
suggested before the decision of the Madras Full Bench 
although in several cases, for instance Venkiah v. Fenkata- 
narasimhalu (8), Sami Row v. Elianatha Rao (9) and In the 
matter of Srishchander Singh (10), such an objection, ts sus- 
tuinable would have been conclusive. Of those two cases 


s (1918) ILR y M 561: 34 ML J 38 (F. B). , 

7. (1907) ILR 31 B 413. 

8 (1897) [IL R21 M 401:8 ML J 112. 

9. (1905) 16 ML J 357. 10, (1893) IL R 21 C 206, 





PART XIIL] THE MADRAS LAW JOURNAL REPORTS. 487 


Alagappa Atyangar y. Mangathayi Ammangar (11) related to 
guardianship of the person and that Soobah Durga Lal Jha v. 


` Rajah Neelanand Singh (12) to guardianship of the property. 


There seems to be no reason in view of the considerations al- 
ready referred to why the former decision should not be follow- 
cd, although it appears to have been based entirely on Dr. Al- 
brecht v. Dathee Jellamma (13), in which the validity of the 
sppointment was, so far as appears, not dis- 
puted. The second authority calls for closer 
consideration, because Sadasiva Aiyar, J. in Alagappa 
Aiyangar v. Mangathayi Ammangar (11) under- 
stood it apparently as contemplating an appointment in respect 
of family property, whilst Coutts-Trotter, J. in Chidambaram 
Pillai v. Rengaswami Naicker (5) thought that it referred only 
to a possibility and contains no definite decision. The answer 
to Sadasiva Aiyar, J. is however given in the Judgment of 
Seshagiri Aiyar, J. in the case last mentioned, that self-acquired 
as well as family property was in question ; and his further 


comment is significant. “In respect to such property which 
can hardly be disputed that it is open to the testator to ap- 
point a guardian to manage it.” ‘The recognition of that right 


m Subbah Durga Lal Jha v. Rajah Neelanand Singh (12) 
scems to me, with all respect for Coutts-Trotter, J. clear. NG 
doubt the learned Judges there, as they avoided finding on 
the genuineness of the Will relied on, were compelled to ad- 
judicate, so far as the family property is concerned with re- 
ference to representation and, so far as the separate property 
was concerned, with reference to estoppel; and they con- 
ceded that the Will in respect of the family property was in 
any event in operative. But their treatment of both places de- 
pended on their conclusion that if the Will was genuine, it con- 
ferred a definite legal character and that the Courts dealing 
with the earlier litigations and the then respondent in connec- 
tion with foreclosure were justified in assuming that it did so. 
No doubt the learned Judges in referring to the Will as opera- 
tive as regards the guardianship, said that it was not so as 
regards the family property. But it should be remembered 
that in the previous litigatoin Felating to that property, the suit 
of 277-48, the guardianship was in dispute only between 
the alleged testamentary, and the natural guardian, for beth 
of whom the separate character of the property was common 
ground. This decision given in 1867 has not, so tar as is 
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shown, been subjected to adverse comment until now and it in 
my opinion corroborates strongly the inference based on the 
materials already considered. I hold that a Hindu can ap- 
point a guardian of the person and property of his child by will, 
that the appointment of Ist respondent is not a nullity and that 
therefore the present appeal does not lie and must be dismissed. 
No order is made as to costs. > 

We are however asked by a separate petition to interfere 
with the lower Court’s order in revision on the ground that it 
has failed to exercise its jurisdiction in respect of its omission 
first to consider certain allegations that 1st respondent has alie- 
nated the minor's estate without jurisdiction. The facts are 
that, in paragraph 17 (a), (b), (c) and (e) there are allega- 
tions. of misappropriation by 1st respondent for the bene- 
fit of or at the instance of 2nd respondent, 
who under the will is associated with her in 
the management of the minor’s property, and that the Lower 
Court dismissed them on the sole ground that under the will 
Ist respondent is not to be required to account in respect of her 
management. Whether evidence to prove these allegations 
was offered is not clear ; but it would have been useless to offer 
any, when a different ground of decision had commended it- 
self. It is not however possible for us to accept that ground. 
For, apart from the question whether the intention of the testa- 
tor was that gross negligence or dishonesty by rst respondent 
should be condoned, the allegations in para. 17 Te) and (f) are 
not, as they are stated, matters of account ; the contention 
that those in para. 17 (a) and (b) are so, because they relate 
to the disposal of the collections of the estate; cannot be accept- 
ed, when the suggestion is that the investment of those collec- 
tions as corpus has been made with the object of benefitting 
and respondent. In this respect the Lower Court failed to 
exercise its jurisdiction. We must therefore set aside its order 
and remand the petition for further enquiry. As the effect of ` 
charges, such as those in question, must be cumulative, all the 
allegations in the petition will be open to further consideration, 
before orders are passed. Costs of the Civil Revision Petition 
in this Court will be costs in the cause and be provided for in the 
Lower Court's order. 

This result reached, tt is unnecessary for us to consider the 
other failure to exercise the jurisdiction relied on in the Civil 
Revision Petition, the Lower Court’s omission to ascertain 
from the minor in person her wishes as to her guardianship and 
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the proposal for her marriage, on account of which the removal 
of 1st respondent was principally asked for. It is sufficient 
that neither the Guardian and Wards Act nor any authority 
makes such ascertainment obligatory and that the Lower Court 
may very well have refrained from seeing and questioning the 
minor in the exercise of its discretion, and which in view of her 
tender age was very likely sound and with which therefore we 
cannot interfere. In this connection however, we think it 


advisable to direct the attention of the Lower Court to certai 


allegations as to the efforts by both sides to interfere with the 
custody of the minor’s person and to prevent her from coming 
from Chidambaram to appear at the hearing. Somc of these 
‘allegations were made in this Court by affidavit in conneccion 
with an application for temporary injunction and it is not dis- 
puted that some of them were also made orally on the last day 
of the hearing in the Lower Court. It will be for the Lower 
Court to consider after obtaining any definite statement which 
cither party may wish to make regarding the tacts whether any- 
thing has been done which would constitute a disqualification 
for the custody and guardianship of the minor and whether tne 
appointment of an impartial third person as guardian of either 
the person or the property is not advisable. 

In this connection reference must be made to C. R. P. No. 
289 in which we are asked to revise an order by the Lower 
Court granting an injunction restraining four persons specified, 
here petitioners from taking steps towards the minor’s marri- 
age against Ist respondent’s wishes. This order was passed 
on the day on which the guardianship petition was dismissed on 
the oral application of first respondent’s counsel. Whether 
such an oral application should have been listened to it is unne- 
cessary to decide but it may be observed that no special reason 
appears for the deviation from ordinary practice involved. 
There are however other fundamental objections to what was 
done, for there was no proceeding before the Court initiated by 
the 1st respondent, in which even an interim injunction could 
have been granted, much less a permanent one, such as that be- 
fore us. No notice was given to the persons, against whom the 
order was made ; and they are not alleged to have been in fact 
present. 

There was no evidence by affidavit or otherwise adduced 
for the Court to act on and the statement in the order that the 
facts were not disputed is futile, when the persons concerned to 
dispute them, those against whom the order was asked for. 
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never had an opportunity to do so. It is Uificult to understand 
how any one concerned can have thought that a permanent in- 
junction granted in such a way could be legal. The Civil Revi- 
sion Petition must be allowed with costs against 1st respondent, 
the injunction being dissolved. 

Devadoss, J. :__I entirely agree with the order passed by 
my learned brother and the reasons therefor, and I wish to adi 
a few words of my own on the question of a Hindu father’s 
right to appoint a guardian by will for his minor children as it 
is a question the decision of which, one way or other , will aftect 
millions of His Majesty’s subjects in this Presidency. 

Mr. Krishnaswami Aiyar who appears for the appellant 
contends “ that under the Hindu Law a father has no right to’ 
appoint a guardian by will for his minor son, and relies for his 
contention on the Full Bench ruling in Chidambara Pillai v. 
Rengaswami Nayaker (5). His argument ts that it is settled 
law that a father cannot also appoint a guardian for his minor 
son by will when there is a joint family property, and that he 
cannot appoint a guardian for him if he bequeaths to him his 
separate or self-acquired property, for that would mean the 
cxistence of two guardians, one in respect of joint family pro- 
perty and one in respect of his separate property. Even if the 
Hindu father is the sole surviving member of a joint family he 
cannot appoint a testamentary guardian for his son who by birth 
acquires an equal right with the father in ancestral property. 
The right to appoint a guardian does not go with the right to 
make bequests. For a testator cannot appoint by his will a guar- 
dian to a minor legatee, who is not his child, and a Hindu who ts 
not empowered by Hindu Law to appoint a guardian for his 
son cannot claim the right by virtue of his being able to leave 
his son some of his own property, and it is illogical to say that 
he can appqint a guardian in respect of his separate property 
when he cannot do so in respect of joint family property. 
Wills and testaments were unknown to Hindu Law aud therc- 
fore a Hindu father has not, by his personal law, a right to ap- 
point a testamentary guardian for his minor children. The 
right to appoint a guardian by will or testament is a creation 
of statutes in England, and there is no statute law in India em- 
powering a Hindu father to appoint a guardian by will. ” 


The real question for consideration is: Has a Hindu 
father the right to appoint by will a guardian for his minor son? 
It is considered as settled law that he cannot appoint a guardian 
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to manage the jointefamily property as the Manager of the 
family is the guardian of all minor members. The last sur- 
viving member of a joint family cannot appoint by will a guar- 
dian for his son to manage the family property as It is sald to 
he inconsistent with the theory of survivorship. If the father 
has not the right to appoint a guardian by will for his minor son 
by virtue of his being the father, he cannot acquire the right 
by virtue of his power of disposition of his separate or sell ac- 
quired property; for it is a well-known principle of law that a 
testator cannot appoint a guardian for a minor legatec only by 
reason of the disposition in his favour. A testator can ap- 
point trustees to hold property for a legatee and that docs not 
- depend upon the legatee being a minor. So the right to ap- 
point a guardian for a minor son is to be sought for clsewhcre 
than in the power to bequeath the property to him. A father 
ac well as a mother have obligations as well as rights 1 respect 
of their children during minority. The penal law prescribes 
a penalty for abandoning a child and punishes any one wlio 
kidnaps a child under a certain age from the rightful guardian- 
ship. The father has the right to the custody of the children 
against all the word till a Court of law sees fit to take away the 
guardianship from him. Under the Hindu Law a father can 
give away a boy in adoption. The mother can give a boy in 
adoption only with the express permission of the father. Even 
where a father is a junior member of a joint Hindu tamily he 
alone has the right to give the boy in adoption. ‘The manag- 
ing member of a joint family has not the right to give in adop- 
tion any junior member who is not his own son. The Hindu 
I aw recognises the right of the father as paramount in this res- 
pect to that of the Managing member of the family. The 
Hindu Law permitted the father to sell his son. If such is the 
right of the father why could he not appoint by will some one 
to look after the minor son during his minority ? ‘The ans- 
wer is that the Hindu Law does not permit it. Ona close 
examination, it will be found that it does not prohibit or dis- 
countenance such an appointment. Wills being unknown to 
Hindu Law no provision is found in the authorities as to the 
power of a father to appoint a testamentary guardian for his 
minor son. The text on which reliance is placed 1s No. 27, in 
Chapter 8 of Manu. “ The property of a student and of an 
infant, whether by descent or otherwise, let the King hold in 
his custody, until the owner shall have ended his studentship, or 
until his infancy shall have ceased in his sixteenth year.’ The 
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Chapter is headed “ on judicature ; and on law, private and cri- 
minal.” From the said heading, the text appears to be a di- 
rection to the King’s Judges to do what is proper in the case of 
an infant, when his property has to be protected. There is 
nothing to show that in the case of infants the father could not 
exercise his right of guardianship. No doubt the King’s 
power was paramount. But that is no ground for saying that 
the father did not exercise or could not exercise his right as 
guardian of his own minor son; for if he had no power over his 
son how did it allow a father to give away his son in adoption, 
thereby cutting off the son from all the benefits that would ac- 
crue to him in his natural family. Nor does the text in any 
way infringe or take away the right of the Manager of a Joint. 
family to have the guardianship of the minor members. I 
take it, though not without some hesitation, that the direction 1s 
anly to the Judges to decide causes that might come up befcre 
them. Whatever may be the meaning of the text, [ think there 
is nothing in the Hindu Law to prevent a Hindu father appoint- 
ing a guardian for the person of his minor son. 

The argument urged against this view is that there can 
only be one guardian for a minor and that there cannot be one 
guardian for the person and another for the property. No 
doubt there cannot be two guardians for one and the same pro- 
perty of a minor. But there is nothing in law or reason or 
equity to prevent there being two guardians, one for the person 
and one for the property. The Guardian and Wards Act ex- 
pressly permits the appointment of more guardians than one. 
vide 5. 15, cls. (4) and (5). Where it is not permissible to ap- 
point a guardian for the property of a minor, a guardian for the 
person alone can be appointed by testament. ‘The case in 
Mtrupakshappa v. Nilgangava (14), decided by a Full Bench of 
the Bombay High Court is sufficient authority for this position. 
It is sheer pedantry to seek for texts or authority in ancient law 
books for giving relief suitable to the conditions now prevail- 
ing. The Code of Manu was intended for the primitive society 
which has long since ceased to exist. ° How would it be possi- 
ble to enforce the law contained for instance in the following 
texts: 

270. “A once born man, who insults the twice born 
with gross invectives, ought to have his tongue slit ; for he 
sprang from the lowest part of Brdéhma.”’ 

271. ‘If he mention their names and classes with con- 
tumely, as if he say “Oh Devadatta, thou refuse of Brahmans,” 
~ agh (1894) ILR 19 B309, = OO 
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an iron style, ten firgures long, shall be thrust red hot into his 
mouth. ” 

380. “Never shall the King slay a Brahman, though 
convicted of all possible crimes : let him banish the offender 


from his realm, but with all his property secure, and his body 
unhurt. ” 


e 371. “Should a wife, proud of her family and the 
great qualities of her kinsmen, actually violated the duty which 
she owes to her lord, let the King condemn her to be devoured 
by dogs in a place much frequented. ” 


81. In Chapter 9 : “A barren wife may be superseded by 
another in the eighth year. She, whose children are all dead, 
in the tenth; she who brings forth only daughters, in the 
cleventh ; she who speaks, unkindly without delay. ” 

It is unnecessary to quote further examples from Manu to 
show the utter unsuitability of applying whole- 
sale the directions or laws contained therein to 
the present society. It would be as absurd to 
apply the Code of Manu in its entirety to the present 
society as to apply the Levitical law to modern Europe. When 
the family or clan lived in a small village it was deemed pru- 
dent to live jointly, to have one Manager and to prevent aliena- 
tion. But today a member of a joint family may live in 
England or America while the other members live in this pre 
sidency. If it is said that a father cannot appoint by Wil! a 
guardian for his minor son because there is some joint family 
property, what is to happen to a minor whose father dies 
in California or South Africa ? If the boy happens to be a 
minor at the date of his death no one can take charge of him 


‘or look after the property till an undivided cousin or a: distant 


relative in India takes steps to protect him. If a successful 


member of the bar or a member of the Viceroy’s Council who 


is a Hindu sends his son for education to Eton or Harrow and 
dies before his son attains age, should the boy be left to 
the tender mercies of ùn ignorant co-parcener by reason of the 
misfortune that the family owned an ancestral hut in a small 
village in the presidency ? The Court has to take into account 
the modern conditions in giving effect to ancient texts or law 
that was considered valid and binding once but which has been 
departed from generatiéns ago. The Hindu Law, as now ob- 
tains has departed in many vital respects from the law that 
was codified if such an expression could be used with regara to 
the Code of Manu perhaps 2,000 years ago. 
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The Law of Wills has grown up quite, within recent times 
and judicial decisions have recognised the validity of Hindu 
Wills and Hindu Wills Act has put the matter on a satistac- 
tory basis. The following passage from West and Buhler, 
page 667, illustrates the opposition to the recognition of Wills 
by Codes. “Mr. Ellis thought that a Hindu could not make 
a Will at all.’  Strange’s Hindu Law, 419 : “ It is obviously 
opposed to the Brahmanical family system and to the interest 
of the ancestral means in the estate out of which sacrifices to 
them are to be provided. A general opinion unfavourable 
to the testamentary power was expressed by native judicial 
officers consulted in Bombay in 1864. But the principle ob- 
tained early recognition, though but a qualified one, that what 
could.be given away during life could be bequeathed by Will. ” 
Whether the Law of Wills has grown out of the power to make 
gifts inter vivos or not it is unnecessary to enquire. It is sut- 
cient for the present purpose to say that the Wills nad come 
tu be recognised as valid by a long course of decisions, before 
the Hindu Wills Act was passed. The power of a father to 
appoint a guardian for his minor son by Will was recognised 
in a case reported in Soobah Doorgah Lal Jha,v. Rajah Necla- 
nand Singh (2). All writers on Hindu Law without excep- 
tion have recognised the right. Writers like Mayne, Treva- 
leyan’and Gour have accepted the father’s right to appoint 
a testamentary guardian as unchallenged. It was the cons- 
ciousness of the people in this presidency that a father could 
appoint a testamentary guardian for his son till the decisions in 
Chidambaram Pillai v. Rengaswami Nayaker (5) was given. 
No one seriously disputed the right of the father to appoint 
a guardian’for his minor son. With due respect I must ob- 
serve that the decision in Chidambaram Pillai v. Rengaswami 
Nayaker (5) is pot only against the consciousness of the people 
but is opposed to their notion of the law on the subject. The 
point that was referred to the Full Bench in Chidambaarm Pil- 
lai yv. Rengaswami Nayaker (5) was ‘whether it is competent 
tc the only adult co-parcener of a Mitakshara 
family consisting of himself and his minor co- 
parceners to appoint a testamentary guardian 
to the co-parcenery properties of the minor co-parcener ? ”, and 
the answer given:was in the negative. Seshagiri Atyar, J. 
tries to explain Soobah Doorgah Lal Jha v. Raja Neelanani 
Singh (2) on the ground that the property dealt with was the 
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self-acquired property of the testator. If the father had no 
power to appoint a testamentary guardian he could not acquire 
the right merely because he had self-acquired property. There 
are remarks in the judgment to the effect that there is nothing 
m Roman Law or English Common Law which empowers 
a father to appoint a guardian for his minor children. Mr. 
«Moyle in his book on Roman Law at page 13 with regard to 
the Twelve Tables makes this observation. “Nor did they 
include the leges regiae, law and religion having now been 
differentiated. | Much again relating to the effects of leval 
acts and dispositions which was the matter of common know- 
ledge and formed no subject of dispute remained, as we might 
say, “ Common Law’ the familiar possession of every citizen. ” 
Liege in his book on Roman Law describes the. various 
kinds of titela. Tutela testamentaria was appointed by 
Will. The duties of tutela are set out at page 101 of his 
book. Pollock and Maitland in their history of the English 
Law at page 314 trace the origin of Wills to very early times. 
“We may believe that even in the first days of Christianity 
the Church was teaching that the dying man was in duty bound 
to make such atonement as possible for the wrongs that he had 
done and to devote to the relief of the poor and other pious 
works a portion of the wealth that he was leaving behind him 
> ¥ * * *Erom the middle of the 9th century, we begin to get 


documents which are spoken of as the Anglo-Saxon Wills and 
testaments.’’ Vol. 2, page 314. 


With regard to guardianship the learned authors make 
this observation at page 445 of the same volume: “This 
part of our law will seem strange to those who know anything 
of itsnext of kin. Here in England old family arrangements 
have been shattered by seignorical claims, and the - King's 
Court has felt itself so strong that it has had no need to re- 
construct a comprehensive law of wardship. That the King 
should protect, all who have no other protector, that he is the 
guardian above all plardians is an idea which has become ex- 
ceptionally prominent in this much governed country. Tre 
King’s Justices see no great reason why every infant shotr:ld 
have a permanent guardian because they believe they can d» 
full justice to infants.” [he testamentary power was hotly 
opposed by the King And his officers while it was sedulously 
supported by the Church and its dignitaries. Finally the 
Church triumphed. Until recently the Ecclesiastical Courts 
dealt with all testamentary matters and granted probate. So 
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it was necessary in the time of Charles It to have a statute 
empowering a father to appoint a testamentary guardian. 
This does not mean that under the Common Law the father 
had not the right of guardianship but under the peculiar tenures 
obtaining in England and the law of primogeniture the power 
of the father to appoint a guardian for his heir was resisted 
till the legislature had to intervene. There is nothing in the 
Law of Tenures in this country to militate against the right 
to guardianship of a father, and therefore it cannot be contend- 
ed that that right was denied in ancient times. The decision 
in Chidambaram Pillai v. Rengaswami Nayaker (5) can only 
govern cases where a testamentary guardian is sought to be 
imposed upon the co-parceners of a joint Hindu family. It 
cannot be extended so as to take away the right of a father 
to appoint a guardian for the person of his minor son. 

The source of law is custom, judicial decisions and stat 
utes. The custom as now prevalent recognises the 
father's right as shown by the numerous Wills ‘n 
which a guardian is appointed for the minor children 
by fathers ; and the judicial decisions have recognised the right 
at least from the time of Soobah Doorga Lal Jha v. Rajah 
Neelanand Singh {2) ; and the fact that the correctness 
of that decision has not been questioned for a long number 
of years can only be attributed to the consciousness of tlie 
people that it was in accordance with the custom prevailing 
among the people. | am led to make these observations in th: 
hope that the decision in Chidambaram Pillai v. Rengaswan:: 
Nayaker (5) will come up for re-consideration before long. 

In the present case the minor is a girl. She can have no 
community of interest in property with her father. The que». 
tion of joint family status cannot come in. I hold that it is 
the inherent right of a father to have the custody of his minor 
children and that right is transmissible by Will or testament, 
and there is nothing in the Hindu Law to prevent such trans- 
mission. . 

There is a further argument which | need only mention, 
for it has not been pressed before us, that is, the applicability 
of the Code of Manu to the Dravidians of this presidency. The 
English Judges who administered justice in the days of the 
East India Company took their lawefrom the Pandits who 
always looked up the ancient texts for guidance. The mote 
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ancient the text the ‘greater was its sanctity, and ergo its bindi- 
ing character. This view was sedulously propogatcd by che 
Pandits, and the Judges who were ignorant of the customs of 
the people, naturally adopted the view of the Pandits. This 
question need not be pursued further. But it should be re- 
membered when it is sought to apply wholesale what is foreign 
to the Dravidians, to the conditions now prevailing. The 
Courts in India are enjoined to decide cases according to 
Justice, equity and good conscience where no specific rule exists. 
There being no specific rule against the appointment of a testa- 
mentary guardian by a father for his minor children either in 
Hindu Law or in any valid custom, I hold that a father has 
power to appoint by Will a guardian for the person of his 
minor children whether there be joint family property or not ; 
and that right does not depend upon the father being able ta 
devise by Will any property to his children for whom he ap 
points a guardian. 


PRIVY COUNCIL. 


PRESENT :_. VISCOUNT FINLAY, Lord DUNEDIN, LORD 
ATKINSON, Str JOHN EDGE AND MR. AMEER ALI. 


Kanhaya Lal vee A ppellant™ 


National Bank of India, Limited. ... Respondents. 
(On Appeal from the Chief Court of the Punjab). 


Limited Company —Mortgagee Debenture-holder —Power of sale— 
Validity —Transfer of Property Act (IV of 1882), S 69 —Wrongful attachment 
—Money paid under protest —Right of Action —Indian Contract Act (IX of 
1872), S. 72 —Registration —Pioper presentation —Presumpltion —Indian Re- 
gistration Act (XVI of 1908), S. 33, 34, 351 87. 

A limited company issued debentures and secured them by mortgage of its 
immovable property in the Punjab. The mortgage contained a provision for 
sale by the mortgagee. The trustees for the mortgagee debenture holder sold 
the property which was purchased by the debenture holder. On a question 
raised as to the validity of the provision for sale in the mortgage and of the 
purchase by the debenture holder. 

Held, (1) that the provision for sale was not prohibited by Statute, as the 
Transfer of Property Act was not extended to the Punjab at the time of the trans- 
action, (2) that the decisions in Bhowanee Churn Mitter vw, Joykisen Mitter, 7 
Sudder Dewanny Adalut, 354 and Keshavrao Krishna Joshi v. Bhavanji, 8 Bom. 
H. C. 142 are not applicable, as they were based on the view that persons who 
from their circumstances needed protection ought to be protected and that such 
TOR SES EEE RR EO SC AP Fo PO NR aa Da ga ana. 
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protection was not intended to be extended to limited Companies and further the 
decisions were not dealing with mortgages in the English form, and (3) that the 
mortgagee purchaser in the present case was not in any fiduciary position in te- 
lation to the company as to be disentitled from purchasing the property. 

York Building Company v, McKenxte, (1795) 3 Pat 378 referred to. 

Where the endorsement of the Registering Officer bears that the person pre- 
senting a document for registration held a special power of attorney, it must be 
presumed that the power of attorney was a proper one and the presumption from 
registration of Omnia Presummuntur rite et solemnitur acta would apply. 


Money paid under protest to release the plaintifPs property from an illegal 
attachment is recoverable under $. 72 of the Indian Contract Act and that sta- 
tutory right ought not to be rejected on the ground that, upon a consideration of 
the whole circumstances, it was not equitable that the plaintiff should recover 
his money back. 

Decree of the Chief Court reversed. 


Appeal (No. 92 of 1922) from a decree of the Chicf 
Court of the Punjab, reversing a decree of the Subordinate 
Judge of Delhi. 


The appellant (since deceased) instituted the suit for re- 
covery of money which he had paid to the respondent under 
protest to raise the attachment on certain immovable property, 
which, he alleged, belonged to him. The defence was that the 
alleged purchase by the appellant was not valid and operative 
and that he did not acquire any rights under that purchase. 

The matter came up before the Board on two previous 
occasions and was twice remitted for trial. The Judgments of 
the Board in L. R. 37 I. A. 80: 20 M. L. J. 470 and L. R. 
401. A. 56 : 25 M. L. J. 104. 

The trial Judge decreed the appellant’s claim. On 
appeal, the Chief Court agreed with the trial 
Judge that the property was the appellants but 
thathe was precluded from recovering the money 
paid to the respondent Bank as he was the financier and 
controller of the company, aware of the company’s liability to 
the Bank’s debt. The decision was based upon the principle 
of S. 88 of the Indian Trusts Act (II of 1882). Hence the 
present appeal. 


The facts appear fully from theis Lordship’s Judgment. 
1923. Feb, 27. March 1, 2,5. De Gruyther K.C. and 
Farikh for the appellants. 


The right of the appellant was already recognised by the 
Board in L. R. 40 I. A. 56. It is a statutory right un- 
der S. 72 of the Indian Contract Act The circumstances rc- 
lied upon by the Chief Court do not raise any equities in favour 
of the respondents. In any event, those so-called equities can- 
not be any defence to the right given by statute. 
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Tomlin K. C., Dunne K. C., and Raikes for the respon- 
dents. 

The property was the property of the company at the time 
of the attachment. The appellant was managing the company 
and was the mortgagee debenture holder. He is incompetent 
to purchase the property on the principle that a person cannot 
buy from himself. Farrar v. Farrar, Ltd., (1) Hodson v. 
Deans (2). A consensus of two minds is necessary in a sale 
and no person can be buyer and seller at the same timc. Hen- 
derson v. Attwood (3) ; National Bank of Australia x. Uniled 
land, etc., Co. (4). The power of sale contained in the 
mortgage is not valid because in India generally a mortgegee 
cannot sell the mortgaged property without a decree of Court. 
S. 69 of the Transfer of Property Act merely stated the law 
previously in vogue in India. Balkishen Das v. Legge (5). 
This salutary provision for the protection of mortgagors was 
recognised by the Indian Courts prior to the statute. Bhow- 
anee Churn v. Jykisen (6) ; Doucet v. Wise (7) ; Keshavrav 
v. Bhavanji (8) ; (reference was also made to Sonatun Bysack 
v. Koonjo Beharee (9) ; Pitamber Narayandass v. Vanmali 
Shamjee (10) ; Bhanoomutty v. Premchand (11), Macpher- 
son on Mortgages, 6th Ed. 65 and Ghose’s Law of Mortgage 
p. 19-20. 

The sale to the appellant is also invalid as its registration 
was defective. One of the transferors never admitted exe: 
cution. Jambu Pershad v. Muhammad Aftab Ali Khan (12). 

The appellant’s suit was rightly dismissed even otherwise 
the action was for money had and received and he is not en- 
titled to a decree in such a suit if he was not entitled to tt in 
equity. A number of decisions in English Courts were re‘cr- 
red to Moses v. Macferlan (13) ; Sinclair v. Brougham (14) 

De Gruyther, K.G. replied. 

1923. Apr, 23 The Judgment of their Lordship was 
delivered by 

Lorp DUNEDIN -,.The present action is to recover a 
sum of Rs. 83,005 with interest, being a sum paid, as alleged, 
under coercion and as such recoverable under S. 72 of the Cun- 
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tract Act. In order to make the matter iatelligible it is neces- 
sary to give the history of the various transactions which have 
given rise to the claim. 


A limited company called The Delhi Mills Cotton Com- 
pany was established before 1891 and carried on business. In 
January, 1891, it issued debentures to the extent of two lacs 
of rupees in favour of a Mr. Anderson and others. The de- 
béntures were secured by a mortgage of immovable property 
of the company. Later in the same year the company arrang- 
ed for a cash credit with the respondents__the National Bank 
of India__to the extent of two lacs. By a supplementary 
agreement of the 6th March, 1900, this was increased to three 
lacs. In security of the sums to be advanced under the cash 
credit, the company gave the bank a lien on all manufactured 
goods and on all raw materials hereafter belonging to the com- 
pany. The company came to owe the bank large sums, and on 
the 30th June, 1900, the respondents put in force their lien and 
sold off the manufactured goods and stock of raw material of 
the company. After realisation of the effects sold, the company 
still owed Rs. 78,000 odd. The company being in need of money 
owed Rs. 78,000 odd. The company being in need of money 
to continue business applied to the appellant, and on 21st Au. 
gust, 1900, entered into an agreement with him. In 
terms of this agreement the appellant advanced to the com- 
pany three separate sums of Rs. 225,000 each, the first sums 
to be applied in paying off the debentures issued in favour of 
Mr. Anderson and others ; the other sums were to be used for 
the payment of debts and the provision of working capital. By 
the agreement, the company further agreed to give a mortgage 
on its whole immovable property and also to give a lien for its 
stock and raw material in the same manner as it had given lien 
to the respondents. By another term of the agreement the ap- 
pellant was made managing agent of the company and given 
full and exclusive power as to the management of its business 
with certain provisions as to his remuneration. The appéllant ad 
vanced the money, entered upon the management, and continued 
the business. He paid up the earlier debentures and a new mort- 
gage was granted in favour of certain persons__Lachhman Das 
and Rukma Nand__who were to act as trustees for the deben- 
tures which were now held by the appellant. The provisions 
of this mortgage were the same as the provisions in the original 
mortgage to Mr. Anderson and others ; and allowed the mort- 
wagees, if any attachment was put in force against the com- 
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pany’s immovable property, to enter into possession and eticct 
a sale. On the 20th December, 1900, the respondents raised 
an action against the company for the sum of Rs. 79,000 odd 
still due to them. This action was unsuccessful before the 
first Judge, but on appeal judgment was given as craved, and 
on the 21st April, 1902, it was declared that the bank had 2 
lien on raw material and manufactured goods. On the 16th 
May, 1902, an application was made for attachment of all the 
property both movable and immovable_—of the company. On 
the same day an order for an attachment was made, but the 
erder only referred to attachment of the movable property. 
Certain of the goods of the company were, on the 18th May, 
attached in virtue of this order. An objection was taken on 
the 19th May, and the attachment was set aside on the same 
day. A Mr. Clarence Kirkpatrick, who had obtained a power 
of attoreney from Lachhman Das and Rukma Nand, entered in- 
to possession of the immovable property in virtue of the mort- 
gage. Notwithstanding the order of the roth May, the res- 
pondents brought up the matter again and asked that the mova- 
bles attached should be sold. On the 31st May, the Dt. Judge re- 
fused to give any such order in respect of his previous order uf 
, the 19th May. Appeal was taken against this, and on the 
20th June the Chief Court set aside the orders of the 19th and 
the 31st May, and an interlocutory order was pronounced 
against the company dealing with the articles attached and a 
warning issued against the trustees (who had entered 
Into possession of the premises) from interfering with 


the articles attached. On the a2sth June, Mr. 


Clarence Kirkpatrick, after all due  advertisernent,- 


exposed the mills for sale and they were, on that date, 
bought by the appellant for Rs 502,000. After deducting the 
expenses and paying the sum due to the appellant as debenture 
holder and as mortgagee there remained a sum of Rs 10,09 
odd which was sent by cheque to the company. This cheq.¢ 
was attached by the respondents and paid to them. 


The proceedings as to the attachment came up for final 
disposal on the 4th August, when the District Judge was di- 
rected to proceed on the basis of the attachment of the 18th 
May. Inasmuch, however, as the attachment was admittedly 
only of movable property, the respondents on the 15th August 
put in a further application for attachment of the premises. 
Following up this the mills themselves were attached on the 
20th August. On the 27th August the appellant, who, in vir- 
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tue of the sale, had become the owner of the mills, put in a pett- 
tion for removal of the attachment on the ground that it was 
his own property which was being attached for a debt or the 
company. To remove the attachment he paid the debt under 
protest. The next day he raised the present suit to recover 
the money so paid under coercion in terms of S. 72 of the Con- 
tract Act. There was originally added a claim for damages. The 
suit has had a most unfortunate history and been protracted 
for a very long period, different claims having been already 
twice before the Board. What happened may be best stated 
in the words of Lord Moulton in the judgment of the Board 


upon the second appeal < 


“Tn his plaint the plaintiff states that he was the sole proprietor of such mills 
and of their contents. On thus being ousted from his property he took the 
course of paying under protest the sum claimed. Having thus freed his property 
from the attachment, he at once brought the present action claiming a return of 
the money so paid and damages for the alleged illegal acts of the defendants. 


In reply to the above plaint, the respondent bank filed certain preliminary 
pleas relating to the claim for the return of the money paid under protest of 
which it is only necessary to cite the first, which was that ‘the suit as framed 
will no lie.’ It is admitted that the plea is in substance identical with the more 
usual form of plea, viz., that the plaint discloses no cause of action. 


The District Judge no- doubt with the laudable intention of shortening the 
proceedings and thereby lessening the costs, heard an argument on these prelimi- 
nary pleas before requiring anything further to be done by the defendants, and 
on the 18th November, 1902, he gave judgment to the effect that so far as the 
recovery of the money was concerned, the plaint disclosed no cause of action. ` 
He therefore dismissed with costs the claim for the recovery of the money and 
directed that the action should proceed on the question of damages for illegal at- 
tachment. The plaintiff, having, in vain, applied for the drawing up of an 
order embodying this decision, decided not to proceed with that part of the case 
which related to damages and consequently did not appear on the further hearing, 
whereupon the District Judge dismissed the whole case for default under S. 102 
of the Civil Procedure Act. The plaintiff appealed to the Chief Court against 
this decision, and that Court dismissed the appeal on the ground that no appeal 
lay against an order dismissing a suit under S, roz. From this decision the 
plaintiff appealed to H's Majesty in Council, and their Lordships held that the 
order of the 18th November, 1902, was a final decision on the case as to the re- 
covery of the money paid and that therefore it was not coupetent to the Judge 
to dismiss that part of the case under the powers of S. 102. They therefore 
remitted the case te the Chief Court in order that the appeal to that Court, so 
far as it related to the recovery of the money paid, might be heard and decided 
on its merits, ” 


Their Lordships go on to find that, the payment under the 
circumstances described was a payment under coercion and re- 
mitted the case that the defnces, other than that rested on the 
words of the statute, might be disposed of. 


That Subordinate Judge gave judgment in favour of the 
appellant, but on appeal that judgment was reversed and the 
suit dismissed, and it is from that judgment that the present 
appeal lies. The judgment of the Appellate Court proceeded 
on one ground alone__namely, that on consideration of the 
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whole circumstances it was not equitable that the money should 
be paid back. That view was supported before their Lord- 
ships by a very lengthy and careful argument examining all 
the English decisions, from Mases v. MacFarlane (13), down 
wards, as to what defences were available to the action for 
money had and received. In their Lordships’ opinion all 
(hese authorities are beside the question. The right here 
sought to be enforced is a statutory right expressed in terms 
of S. 72 of the Contract Act, and this Board has already held 
that the circumstances gave rise to that statutory right. To 
append a consideration (as the Court of Appeal has done) of 
the relation of parties inter se__apart from the actual circum- 
stances which enforced the payment__is simply to allow coun- 
ter-claim under another name, and a counter-claim in the 
Punjab is not admissible. 


While this disposes of the ground on which the appellate 
Court reversed the judgment of the Subordinate Judge it dues 
not dispose of all the grounds of defence. The respondents 
assert that the mills did not belong to the appellant, and if 
that were so then necessarily the appellant could not complain 
of the attachment. As regards the sale itself there is no 
ground of challenge. Mr. Kirkpatrick was duly authorised 
by the deed under which he acted, due notice was given of the 
sale, and no fault is found with the procedure at the sale itself. 
The respondents attack the sale on other grounds. First, 
they say that it is not possible in India to put a clause into a 
mortgage deed allowing of sale except through the medium of 
the Court, and second, they say the appellant was the deben- 
ture holder in whose. interests the sale was brought or. he was 
incapable of purchasing. As to the first point, there 1s no 
positive enactment prohibiting such a stipulation being annexed 
to a mortgage, for S. 69 of the Transfer of Property Act does 
not apply, the Act not having been extended, at least at the 
time of these transactions, to the Punjab. ‘Their Lordships’ 
attention was, however, directed to the cases of Bhu- 
wanee Churn Mitter v. Joy Krishna Mitter (7) and Keshavra 
Krishna v. Bhavanjee (8). Their Lordships do not question 
these authorities, but they consider they have no application 
to the case of a limited company issuing debentures and securing 
the debentures by a mostgage in favour of trustees with the 
power of sale. The whole reasoning which led to the judg- 
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ments cited was the necessity of protecting persons who from 
their circumstances needed protection entering into transactions 
of loan, and the class of mortgages there dealt with did not 
include mortgages in the English form. To say that a limited 
company__a creature of statute_requires protection or that 
the trustees for the debenture holders are the persons who 
might take advantage of the scanty knowledge of the morg- 
gaging company——the kind of argument which led to the deci- 
sion in those cases and which was applicable in terms to tran- 
sactions between the- persons aforesaid__is really to consider 
the situation in a light almost absurd. 

As regards the second point, there are numberless autho 
rities to the effect that when anyone is in a fiduciary position 
he cannot sell to himself. Thus an ordinary trustce cannot 
buy trust property nor can an official appointed to conduct a 
sale for creditors be himself the purchaser. See York Build- 
ings Company v. McKenzie (15). But no such position arose 
here. Mr. Kirkpatrick, who was the seller, sold not on be- 
half of the debenture holder alone but on behalf of the com- 
pany. It was his duty and interest to secure as high a price 
as possible so that the balance__after meeting secured debts_. 
should go to the company. Such a balance was in fact re- 
ceived. The fact, therefore, that, the buyer was himself a 
holder of the debentures became irrelevant. ‘There was no 
inerging of the two positions which is what is prohibited 
namely, that the interest of the seller to get the highest price, 
and of the buyer to get the lowest price, is centred in the same 
person. This point accordingly fails. The only remaining 
point was this__the respondents urged that the conveyance in 
favour of the appellant was bad, because the registration was 
not in order in respect that the registration does not bear that 
a proper power of attorney was possessed by the person asking 
for the registration and in respect that it does not afford proper 
evidence of the execution by Lachhman Das_—one of the signa- 
tories to the deed of transfer. S 

These points were admittedly not taken before the Courts 
below and their Lordships would be slow to admit their vali 
dity in such circumstances. But further they think they are 
unsustainable on their merits. The deed was presented by 
Mr. Kirkpatrick and the endorsemeni of the deed as register- 
ed bears that he held a special power of attorney authorising 
him to appear. It must therefore be presumed that the power 





15. (1795) 3 Pat. 378, 
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of attorney was a proper power under the terms of S. 33 of 
the Registration Act. 

Then as regards the execution of Lachhman Das_—a wit- 
ness was examined who deponed to the fact. Now, by S. 34, 
the duty of enquiring as to execution is put upon the registering 
offcer, and by S. 35 it is provided that if he is satished as to 
various particulars he shall register the documents. Here 
again, the presumption from registration of oma presumuntiu) 
rile et solemniter acta would apply ; but the matter is finally 
set at rest by S. 87, which provides that “ nothing done in good 
taith pursuant to the Act by any registering officer shall be 
deemed invalid merely by reason of any defect in his appoint- 
ment or procedure. ” 

Their Lordships will therefore humbly advise His 
Majesty that this appeal should be allowed, the decrce of the 
Chief Court set aside with costs and the decree of the Subordi- 
nate Court restored. 

The respondents will pay the costs of the appeal. 

Appeal allowed. 

Solicitors for appellant : T. L. Wilson and Co. 

Solicitors for respondents : Sandersous and Orr Dignam. 


K.V.L.N. 





PRIVY COUNCIL. 
PRESENT :__VISCOUNT FINLAY, LoRD DUNEDIN, Lorn 
ATKINSON, SIR JOHN EDGE AND Mr. AMEER ALI. 


Imperial Bank of India Appellants”. 


v. 
U Rai Gyaw Thu and Company, Limited 
(On appeal from the Chief Court of Lower Burma. j 


Equitable mortgage —Deposit of Title-deeds to secure further advance— 
No maximum fixed —Legal mortgage —Subsequent advances? —Priority 
Notice —Transfer of Property Act (IV of 1882), S. 3, 58 (a), 59, 78, 79, 80. 

In India, there is no distinction between a legal and an equitable mortgage as 
in English Law. z l 

An equitable mortgage effected by a deposit of title-deeds in the towns enu- 
merated in the Transfer of Property Act is a mortgage in the sense of the Act, 
to which the priority sections apply. 

An equitable moitgage to secure further advances without expressing a 
maximum, cannot have priority over a second mortgage as regards advances made 
subsequent to the later mortgage, any question of notice being immaterial. 

Hodgkinson v. Rolt, 9 H. L, C. 514 ; referred to. 

A person taking a mortgage of property situate in or near towns’ where 
mortgages by deposit of title-deeds are known and permitted by the law, is bound 
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to insist on production of title-deeds, failing which he is presumed to have notice 
of subsisting prior mortgages. 
Decrees of the Chief Court affirmed. 


Consoldiated appeals (No. 148 and 149 of 1920) from 
two decrees of the Chief Court of Lower Burma, one affirming 
and the other, reversing two decrees of the District Judge of 
Akyab. l 

The facts are fully set out in their Lordships’ Judgmeit. 

Certain persons effected a mortgage by way of deposit of 
title-deeds in favour of the appellant Bank to secure advances 
made and to be made. The agrcement however did not cx- 
press the maximum amount to be advanced. Later, the same 
persons executed registered mortgages in favour of the res- 
pondents to secure money borrowed from them. The res- 
pondents did not insist on the production of title-deeds. The 
Bank continued to make advances even afterwards. The dis- 
pute in the appeal is as regards priority. l 

The District Judge held that the registration of the res- 
pondents’ mortgage was not ipso facto notice to the Bank and 
that the respondents in the first of the appeals failed in their 
duty to insist on the production of title deeds. He decreed in 
favour of the Bank. In the second case, he held that the 
Bank were negligent in not inspecting the register before 
making further advances and disallowed the Bank’s claim. 
THe did not discuss S. 80 of the Transfer of Property Act in 
cither case. 

On appeal, the Chief Court came to the conclusion that 
the respondents were not negligent in not asking for the pro- 
duction of the title deeds and held that the respondents were 
entitled to priority. Hence the present consolditated appeals. 

1923. March, 5, 6, 8, 12, 13 and 15. Micklem, K. C. 
De Gruyther, K.C. and Draper for the appellants : The words, 
“in the case provided for by S. 79, ” in S. 80 of the Transiter 
of Property Act, mean cases of mortgages to secure further 
advances or the balance of a running account. ‘Then the ex- 
ception of S. 80 comes into play and the appellant Bank ts en- 
titled to priority as regards advances made even after the 
mortgages to the respondents. When the mortgage itsclf 
was to secure further advances, any advance when made cannot 
be a subsequent advance. Further, a mortgage erfected by 
deposit of title deeds is not a mortgage because there is nv 
transfer of interest in immoveable property, S. 58 (a) of the 
‘transfer of Property Act. It therefore follows that the prio- 
rity S. 48 of the Act does not apply to the present dispute. 
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Mortgages by deposit of title deeds are recognised in certain 
towns to help business and the Act should not be interpreted 
in such a way as to defeat its avowed object in recognisxig 
such mortgages. 

Dunne, K. C., Webster and Pennell for the respondents : 
The trial Judge and the Chief Court failed to notice the pro- 
vjsion in S. 80 of the Transfer of Property Act. The only 
exception is where the equitable mortgage expressed the mani- 
mum to be secured by the contract. The language of Ss. 79, 
$0 makes it clear. Any question of notice or otherwise is not 
material. Nothing done by the respondents caused the Bank 
to make further advances and S. 78 cannot have any applica- 
tion. The sections of the Act are to be interpreted in ie 
natural way. The Act did not intend to protect persons 
making advances to facilitate business even though they d li- 
berately ignore the expressed provisions of the Act. Furth-r, 
the remedy was open under the Act itself. If the maximum 
on such advances was expressed, the exception mentioned in 
9. 80 comes into play and the mortgagees are protected. 

De Gruyther, K. C. replied. 

1923. July, 10. The Judgment of their 
was delivered by 

Lord Dunedin :— These are two consolidated appeals. 
The facts in appeal No. 148 of 1920 are as follows — 

One Abdul Hakim on the 28th December, 1911, handed 
to the Bank of Bengal (now represented by the appellants the 
Imperial Bank of India who took over their business) the 
following document :— 


Lordships 


“ AKYAB,, ” 
28th December, 1911. 
‘ To The Agent, Bank of Bengal, Akyab. 
“DEAR SIR, 

“I beg to hand you the title-deeds as at foot to be held 
as Collateral Security for the advances made by you or to be 
made by you to me hereafter. 

“ I further beg to submit you that all those title-deeds 
as at foot deposited with you are free from encumbrances. 

“ Yours faithfully, 
“ ABDUL HAKIM II.” 
6 (In Burmese). 
“ DETAILS OF PROPERTIES REFERRED TO ABOVE. ” 
The schedule was not filled up. The Bank thereafter 


made advances on current account from time to time. On ‘st 
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June, 1914, Abdul Hakim was indebted*to the Bank to the 
extent of Rs. 24,500. His liabilities to the Bank subsequently 
rose and fell ; the minimum amount due at any one time being 
Rs. 15,000 on the 8th July, 1914. The liabilities rose by 
further advances. 


“On the ist June, 1914, Abdul Hakim, without the know- 
ledge of the Bank, executed a deed of mortgage of seven 
parcels of land, of which the titles had been handed to the 
Bank, in favour of a firm who were the immediate predecessors 
in title of the respondents. This mortgage was registered. 
The mortgage was to secure Rs. 10,000. The respondents’ 
manager did not ask for any title-deeds and believed the state- 
ment of Abdul Hakim that the properties were free from en- 
cumbrances. 


The facts in appeal No. 149 of 1920 are as follows :_-. 


One Maung Tha Baw deposited the title-deeds of certain 
agricultural lands with the Bank at Akyab, as security for ad- 
vances made to him by the Bank from time to time. Flis 
indebtedness to the Bank fluctuated from month to month. 
On the 29th April, 1914, he cleared his account with the Bank, 
but allowed his title-deeds to remain in possession of the Bank, 
and onthe 23rd May, 1914, took a fresh advance af 
Rs. 10,000. From that time onwards his indebtedness to 
the Bank continued up to the date of the suit. On the 21st 
May, 1914, without notice to the Bank, during the time when 
he was temporarily free from debt, Maung Tha Baw executed 
a mortgage of certain of the lands in favour of the respondents 
in this appeal, and this mortgage was duly registered at the 
sub Registration Office at Myohaung where Tha Baw lives. 
The mortgage was for Rs. 30,000. 


The point of contest in both cases is the question of priority 
of the appellants, the Bank, and the respective respondents in 
1espect of their registered mortgages. 


Bfore discussing the question or examining the judgments 
below, it is advisable to set out the sections of the Transfer of 
Property Act, 1882, on which the questions turn. By 
©. 58 (a) itis declared that :_ 

“A mortgage ts the transfer of an interest in specific im- 
moveable property for the purposeeof securing the payment 
of money advanced or to be advanced by way of loan, an 
existing or future debt, or the performance of an engagement 
which may give rise to a pecuniary liability. ” 
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The section goes on to set forth and distinguish in turn 
simple mortgages (b), mortgages by conditional sale (c), usu- 
tructuary mortgages (d) and English mortgages (e). 

S. 59 provides that :__ 

“Where the principal money secured is one hundred 
rupees or upwards, a mortgage can be effected only by a regis- 
tered instrument signed by the mortgagor and attested by at 
least two witnesses.” and then continues 

“Nothing in this section shall be deemed to render invalid 
mortgages made in the towns of Calcutta, Madras, Bombay, 
Karachi, Rangoon, Moulmein, Bassein, and Akyab, by delivery 
to a creditor or his agent of documents of title to immoveable 
property with intent to create a security thereon. ”’ 

It is to be observed that there is here no distinction be- 
tween legal and equitable mortgages as in English Law, where 
the legal mortgage will always prevail against the equitable 
unless the holder of the legal has done or omitted to do some- 
thing which prevents him in equity from asserting his para- 
mount rights. 

The various classes of mortgages are merely described, 
and then as regards mortgage by way of deposit of title-deeds, 
that is spoken of as a known method. ‘That that known 
method had consisted in applying the doctrine of English Law 
that such deposit effected a mortgage good against the mort- 
gagor, although no actual conveyance of the property had been 
made, may be taken as certain. 

Priority is dealt with in general terms by S. 48 -— 

“Where a person purports to create by transfer at diffe- 
rent times rights in or over the same immoveable property, and 
such rights cannot all exist or be exercised to their full extent 
together, each later created right shall, in the absence of a 
special contract or reservation binding the earlier tranferees, 
be subject to the rights previously created. ” 

This is what is expressed in the old maxim qui prior est 
tempore potior est jure. But priority is specifically dealt with 
in Ss. 78, 79 and 80, which are as follows :__ 

78. “Where, through the fraud, misrepresentation or 
gross neglect of a prior mortgagee, another person has been 
induced to advance money on the security of the mortgaged 
property, the prior mortgagee shall be postponed to the subse- 
qunt mortgagee. ” 

79. “If a mortgage made to secure future advances, the 
performance of an engagement or the balance of a running 
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account, expresses the maximum to be secured thereby, a sub- 
sequent mortgage of the same property, shall, if made with 
notice of the prior mortgage be postponed to the prior mort- 
gage in respect of all advances or debits not exceeding the 
maximum though made or allowed with notice of the subse- 
quent mortgage. ”’ 

80. “ No mortgagee paying off a prior mortgage, whe 
ther with or without notice of an intermediate mortgage, shall 
therey acquire any priority in respect of his original security. 
And, except in the case provided for by S. 79, no mortgagee 
making a subsequent advance to the mortgagor, whether with 
or without notice of an intermediate mortgage, shall thereby 
acquire any priority in respect of his security for such subse- 
quent advance. ” 

Now upon the facts set forth the learned District Judge 
in appeal No. 148 of 1920 thought that two points and two 
points only arose :__(1) whether the registration of the res- 
pondents’ mortgage was ipso facto notice to the Bank, thus pre- 
venting the Bank from making further advances upon the doc- 
trine of Hopkinson v. Rolt (1) : (2) whether the fact that 
the respondents in taking the mortgage did not ask for the title- 
deeds, brought into play the provisions of S. 78. He decided 
the first question in the negative and the second in the afirma- 
tive. He then gave judgment in favour of the Bank. He 
did not consider or discuss the effect of the concluding words of 
= 80. 

In appeal No. 149 of 1920 he held that the two questions 
were the same. The first he decided in the same way, but the 
second he decided otherwise. He held that as the mortgaged! 
lands were in the district where the concluding provision of $. 
59 did not apply, the Bank were themselves negligent in not 
inspecting the register before making further advances and that 
this negligence on their part precluded them from putting for- 
ward negligence on the respondents’ part under S. 78. He 
therefore preferred the respondents. , Again he did not dis- 
cuss 5. 80. 

The appeal in No. 149 of 1920 came on before the appeal 
in No. 148 of 1920. In that appeal S. 80 was mentioned, 
but was dismissed with the remark that it did not in any way 
supersede S. 79, and the question to bg decided was declared to 
be whether in the circumstances the Court could impute grass 
negligence to the respondents and whether such negligence was 


ry 9 H.L C. 514. 
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a proximate cause of the Bank making further advances. [he 
lcarned Appeal Judge who delivered the judgment then pro- 
ceeded to consider the English decisions as to the necessity of a 
legal mortgagee requiring possession of the title-deeds without 
perhaps quite adverting to the fact that the question in England 
is not so much one of priority in time, as of the possibility of 
#n equitable mortgagee being allowed to prevail over a legal. 
Having come to the conclusion that in the English law there was 
no absolute necessity to require production of the deeds, he 
argued that the case became much stronger in the country 
where registration existed, and he, therefore, came to the con- 
clusion that the omission in this case to ask for the title-deeds 
was not negligence and dismissed the appeal. In appeal 
No. 148 of 1920 he held that as he had decided in appeal 
No. 149 of 1920, it followed that there was no negligence and 
preferred the respondents to all except the amount which re- 
presented the amount due to’ the Bank before the date of the 
mortgage so far as not paid off. 

Before their Lordships the argument proceeded on some- 
what different and broader lines. ‘The respondents based 
their case entirely on the concluding words of S. 80. Apply- 
ing these words they say the Bank is a mortgagee who has made 
an advance subsequent to an intermediate mortgage and there- 
fore as this is not a case falling within S. 79 they cannot obtain 
priority therefor. All the discussion as to what is and what 
is not notice becomes unnecessary. ‘The law being as it stands, 
©. 78 cannot have any application because nothing done by them 
caused the Bank to make the further advances. 

The appellants sought to rebut this argument in various 
ways. They first argued that the words of S. 80 “ in the case 
mentioned in S. 79” meant mortgages to secure further ad- 
vances or the balance of a running account. ‘heir Lordships 
cannot accept this argument. They think that the words of 
S. 79 means that the mortgage there referred to must express 
a maximum. The words “ to secure further advances, etec., ” 
denominate the different classes of mortgages, but to bring them 
under S. 79 they must have the common feature of a maximum 
expressed. As no maximum was expressed in either of the 
two cases here, the exception in S. 80 cannot apply. 

The appellants there argued that when a mortgage was to 
secure further advances, any advance when made was not truly 
a subsequent advance. The words of the section, in their 
Lordships’ opinion, are destructive of this argument. “ Subse- 
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quent ° from the context must mean subsequent to the inter- 
mediate mortgage, and if that is so, then in the sense of the 
section an advance when made after another mortgage granted 
becomes a subsequent advance. 

“It was then argued that the equitable mortgage effected hy 
deposit of title-deeds was not a mortgage in the sense of the 
Act and that consequently the priority sections had no applica 
tion. This seems untenable in view of the words of S. 58 (a). 
Unless the deposit of title-deeds effects the transfer of an inter- 
est in a specific immovable property for the purpose of securing 
the payment of money advanced or to be advanced, it is absolute 
ly nothing at all. Further the concluding words of 
S 59 actually use the word mortgage to denote the security 
effected by delivery of documents of title. 

The consideration, however, on which the appellants laid 
most stress was that it was evident that the legislature wished to 
preserve the system of mortgaging by deposit of title-deeds in 
the enumerated towns. Such mortgages are only really useful 
for the exigencies of business, especially in the timber and rice 
trades, where balances fluctuate from day to day. It would be 
impossible at each subsequent advance that there should be a 
search of registers, because the registers searched would be not 
only the registers in the town itself but all those where the se- 
curity lands mentioned in the deposited title-deeds might be 
situated, and the exigencies of business require immediate ad- 
vances without a delay which might be of many days. There- 
fore it was pressed on their Lordships that they should give 
such an interpretation to the Act as would not defeat one of its 
avowed objects. 

Such considerations while founded on views as to business 
which are obviously of the greatest practical importance would, 
in their Lordshsps’ opinion, be rather arguments for the invoca- 
tion of the legislature than an incentive to the putting of a 
forced construction on sections of an Act which in themselves 
were, in their Lordships’ judgment, capable of only one inter- 
pretation. It may, however, be not amiss to point out that, in 
their Lordships’ view, the remedy is given in the Act itself, and 
that is by the insertion in the arrangements for such mortgages 
of a maximum as indicated by S. 79. The insertion of such 
a maximum elides the result which otherwise would obtain in 
terms of the case of Hopkinson v. Rolt (1). It is true that the 
subsequent mortgage must be made with notice of the prior 
mortgage which includes the maximum, But a case like the 
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present, where the lertder took the subsequent mortgage without 
asking for the title-deeds, would be met by S. 3 of the Act which 
provides + 

“A person is said to have ‘notice’ of a fact when he 
actually knows that fact, or when, but for wilful abstention 
from an enquiry or search which he ought to have made, or 
erfoss negligence, he would have known it ............ 


Taking the case of appeal No. 148 of 1920 as the simpler, 
their Lordships would be prepared to hold that for a mortga- 
gee taking a mortgage in a place where he knew that mortgages 
by deposit of title-deeds were legal and usual and not to ascer- 
_ tain whether the title-deeds were already pledged was such 
abstention from an enquiry which he ought to have made or 
such negligence as to infer notice in terms of the section. In 
the present case such a finding is unavailing, because S. 80, in 
saying “ with or without notice ” makes notice immaterial. But 
if there had been a maximum then the exception would have 
applied and the case would have fallen under S. 79. Appeal 
No. 148 of 1920 has been taken as the simpler case because 
the dealings are all within the town, but in appeal No. 149 of 
1920, in their Lordships’ judgment, the result would haye been 
the same. No doubt each case must be judged of according 
to circumstances. In parts of India remote from the enumerat- 
ed towns, it would be out of the question to hold that there was 
a necessary duty in taking a mortgage to insist on the produc- 
ton of the title-deeds. Registration is sufficient protection. 
But here the transaction was in Akyab, and the respondents 
knew that a deposit of title-deeds in Akyab might involve lands 
situate outside Akyab and not very far remote. 


Upon this view of S. 80 S. 78 does not admit of any appli- 
tion. The Bank who had no maximum expressed so as to get 
the benefit of S. 79 took the risk of their being an intermediate 
mortgage. Their further advances could not in any sense be 
sald to have been induced by any action of the respondents. 

For the reasons above given their Lordships think, though 
on different grounds from that given by the earned Judges 
below, that these appeals fail, and they will humbly advise His 
Majesty accordingly. 


The appellants will pay the costs of the appeals. 

The respondents’ petition fo rspecial leave to cross-ap- 
peal will be formally dismissed and no costs in relation to it 
must be charged in the respondents’ bill. 
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Solicitors for appellants : Waterhouse & Co. 
Solicitors for respondents : Bramall & White. 


Ke. Vu LN, Appeal dismissed. 


IN THE HIGH Court OF JUDICATURE AT MADRAS. 


PRESENT :— SIR WALTER SALIS SCHWABE K. C. Chief 
Justice, AND MR. JUSTICE COLERIDGE. 


Nattu Kesava Mudaliar ... Petitioner* (Respondent in O. 
S. A. No. 57 of 1921 on the file 
of the High Court, Appellate 
Jurisdiction. l 


V. S. Govindachari and others ... Respondents (Appel- 
lants in do ). 
Civil Procedure Code of 1908 —S. 109 (c) —Consiruction —Leave to 


appeal —Grant of —Contract —Interpreiation o1 Construction —Question as to 
Division of, involving matter of great public or private importance —E fect. 

What is contemplated by S. 109 (c) C, P. C. is a class of cases in which there 
may be involved questions of public importance, or which may be important 
precedents governing numerous other cases, or, in which, while the right in dis- 
pute ig not expressly measurable in money, it is of great public or private im- 
portance. „By private importance is meant private importance to both parties 
to the Jitigation and not only to one of them. 


Though the main question in the case turned on the proper construction or 
interpretation of a written contract, yet the case was certified to be a fit one 
for appeal to His Majesty in Council, as the result of the decision was thought 
ta involve a matter of great public or private importance. 


(1923) A. C, 167 considered and explained. 


Petition under S. 109 (a) and (c) and O. 45, rules 2 and 
3 of the Code of Civil Procedure, praying that the High Court 
will be pleased to grant a certificate enabling the petitioner to 
Appeal to Hi$ Majesty in Council against the judgment of the 
igh Court (Appellate Jurisdiction) in O. S. Appeal No. 57 
of 1921 preferred against the judgment of the Honourable 
Mr. Justice Phillips passed in the exercise of the ordinary ori- 
ginal Civil Jurisdiction of this Court in O. S. No. 570 of 1919. 

T. Rangachariar and C. Narasimhachariar for petitioner. 

T. R. Venkatarama Sastri for the respondent. 

The Court made the following , 

ORDER :_The Chief Justice :__This is an application for 
leave to appeal to the Privy Council. The suit was for an in- 

Ç, M. P. No. 3304 of 1923. * 76th April 1923. 
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junction, and the guéstion mainly turned on the interpretation 
of an agreement between two, if I may use the word, “ riva] ” 
temples made many years ago. According to the contention 


of one temple, the other was by reason of this agreement, per- 
mitted to hold certain processions in the streets of Madras on 
certain days only. According to the interpretation of the con- 
tract of the other side, they were entitled to hold their proces- 
sion on those days taking a second place to the other temple but 
were free to hold other processions on any other day they 
pleased. 


As the amount involved is incapable of valuation the ques- 
. tion is whether we should certify under S. rog(c), C. P. Code. 
that this is a fit case for appeal to His Majesty in Council. The 
meaning of that section has been much discussed in this Court 
and in the Privy Council, and in a recent case Raja Rajeswara 
Sethupathi v. Tiruneelakantam Servai (1), after an examina- 
tion of the cases, I stated that I understood the law to be that 
“what is contemplated is a class of cases in which there may be 
involved questions of public importance, or which may be im- 
portant precedents governing numerous other cases, or in which, 
while the right in dispute is not expressly measurable in money, 
it is of great public or private importance ;”’ and Coutts Irot. 
ter, J. added that in his view, their Lordships of the Judicia! 
Committee when speaking of private importance should be re- 
garded as meaning private importance to both parties to the 
litigation and not only to one of them. Qur attention has 
been called to a recent decision of the Privy Council in dlbright 
v. Hydro Electric Power Gommission, (2) in which their Lord- 
ships dealing with a Canadian case stated: It has been the 
policy of their Lordships’ Board not to entertain applications 
which will prevent the decisions of the Supreme Court being 
final on general questions connected with the mere construction 
of agreements which do not raise either far-reaching questions 
of law or matters of dominent public importance.” © It is true 
that in this case the main question turns on proper interpretation 
or construction of a written contract, but I think that the words 
“mere construction of agrecments” in the passage quoted 
above mean when the question to be determined does not 
affect rights of great public or private importance ; and what 
we have to consider in this case is whether the result of the de- 
cision on the construction of this contract involves a matter of 
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great public or private importance. Orf the whole, I think it 
does. There are two temples of considerable antiquity and of 
considerable importance. Disputes between thcse temples have 
been going on for years. ‘The decision which we gave 
has, in effect, determined most of these disputes in one way, and 
| think it is matter of considerable private importance to both 
parties and almost of public importance whether 
we were right or wrong in the conclusion we have come to. 


On the whole, I think there msut be a certificate granted un- 
der S. 109 (c) of the Civil Procedure Code. that this is a fit 
case for appeal to His Majesty in Council. 

Costs to be costs in the appeal. 


Coleridge, J. :—I should like to make it clear that it is 
impossible to arrive at a money valuation of the claim between 
the parties and I have nothing further to add. I agree to the 
order proposed. 


A. S. V. 


Leave granted. 


IN THE HIGH COURT OF JuDICATURE AT MADRAS. 
PRESENT !__SIR WALTER SALIS SCHWABE, K. C., Chief 
Justice, MR. Justice OLDFIELD AND MR. Justice RAMESAM. 


Sinnam Chetty and another . Appellants * (Appellants 

in A. A. O. No. 418 of 1921 

on the file of the High 
Court), - 


v. l 
G. S. Alagiri Aiyar and others ... Respondents (Respon- 
dents in do. do.. Y 


Election of remedies —Conveision —Delinue —Loan of a ring by the plain- 
lif to the 1st defendant —Greditors petition in Insolvency by the plaintiff 
against the ist defendant based on the value of the ting —Adjudication —Proof 
vt insolvency based on the value of the ring —Pledge of the 1ing by the 1st de- 
fendant to the 2nd defendant —Suit by plaintiff to recover the ting or its value 
from the and and the 1st defendants —Mainiainability, 


The plaintif was liable to the rst defendant on a promissory hote for 
Ry 2,500 and the rst defendant was liable to the plaintiff for Rs 2,072-8-0. The 
plaintiff was also the owner of a ring of the value of Rs 1,000 which he lent to 
the ist defendant, The plaintiff presented an insolvency petition against the 
rst defendant alleging that the rst deferslant was indebted to him in a sum of 
ko 3,072-8-0 made up of Rs 2,072-8-o and Rs 1,000 the value of the ring which he 
alleged the 1st defendant refused to return, The rst defendant was adjudicated 
an insolvent on that petition and the ‘plaintiff subsequently put in his proof in 
insolvency for Rs 572-8-0, the balance due to him and the proof was admitted. 


*L. P, A. No. 13 of 1922. 





agrd April 1923. 


A 
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The plaintiff alleging that the rst defendant pledged the ring with the 2nd de- 
fendant 3 days after the presenting of the Insolvency petition brought the pre- 
sent suit to recover the ring or its value from the 2nd defendant, /eld, that the 
plaintiff was not entitled to recover. 

The conduct of the plaintiff in alleging that the rst defendant owed him 


Rs. 1,000 the value of the ring as a liquidated amount and setting off about half ` 


of that amount against a debt due from him to the rst defendant and using the 
balance as a liquidated amount to support his Insolvency petition, amounts td 
a definite election to abandon all right to the ring in favour of the rst defendant. 

The 2nd defendant got a good title to the ring on the ground that on the 
date of the pledge to him the 1st defendant had a good title to it or in the alter- 
native, the 2nd defendant got a good title on the- date of adjudication on the 
principle of the title feeding the estoppel by reason of the plaintiff giving up all 
further interest in the ring on that date. 

The limits of the rule that the property in a chattel does not pass to the de- 
fendant by an unsatisfied judgment in an action of detinue or trover discussed. 

The English case law on the subject considered. 


Appeal under cl. 15 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice Krishnan in A. A. O. 
No. 418 of 1921, preferred to the High Court against the 
order of the District Court of Salem dated 3rd February, 1921 
in A. S. No. 172 of 1918, preferred against the decree of the 
Court of the Principal District Munsif of Salem in O. S. No. 
713 of 1916. 

~ The facts are fully set out in the Judgment. 

T. M. Krishnaswami Atyar and N. Stvaramakrishna lyer 
for appellants. 

The appellants represent the 2nd defendant a pledgee bi 
the suit ring from the rst defendant under a pledge dated 
1031923. The plaintiff had already filed an ad- 
judication petition against the first defendant in which 
le claimed a sum of Rs. 1,000 as repreesnting the 
true value of the ring. Assuming that the plaintif 
was the owner of the ring, the plaintiff lost his right 
to recover it from the ist defendant, agd consequently 
Irom the 2nd defendant, 

(a) by filing his petition in insolvency on 731913 
against the 1st defendant for the value of the ring. 

(b) by adjudicating the 1st defendant an insolvent by 
vetting a recognition from the Insolvency.Court that he was a 
creditor of the ist defendant to the extent of over Rs. 500 
atter setting off the value of the ring against the debts due by 
by him (the plaintiff) te the rst defendant. 

Even in this case the 2nd defendant would obtain a good 
title under the pledge because the subsequent acquisition of title 
(if there was none before) by the 1st defendant would enure 
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ior the benefit of the pledgee znd defendant. Whitehorn 
Brothers v. Davison (1). l 

(c) by the plaintiff being entered in the schedule of cre- 
ditors of the 1st defendant as a creditor after the adjustment of 
the debt due by him against the value of the ring. 

Even here the principle of Whitehorn Brothers v. Davi- 
son (1) will apply and the 2nd defendant would get a goog 
title. 

I will succeed if either of two contentions is accepted by 
the Court. ; 

(1) The property in the ring was transferred from the 
plaintiffs to the rst defendant by reason of one or the other 
three acts (a), (b) or (c). 

(2) The plaintiff by one or other of his three acts, 
(a), (b) or (c) precluded himself from recovering the ring 
itself after having claimed its value in the prior Insolvency pro- 
ceedings. 

(1) But for his money claim in respect of the ring, the 
plaintift would not have been entitled to present the petition 
because then he would only be a debtor and he would not have 
been entitled to set off his indebtedness to the 1st defendant 
under a pro-note which had been transferred by the 1st defen- 
dant to a third party. By claiming the value of the ring he 
elected to abandon his property in the ring in favour of the 
ist defendant in lieu of a sum of Rs. 1,000 which he claimed 
us the price of the ring. 

Prior to the filing of the Insolvency petition there has 
been a demand by the plaintiff for the return of the ring and 
there has been a refusal. ‘The plaintifs claim was then either 
to sue for the return of the ring itself or for damages for 
conversion. The plaintiff, however, elected not to obtain any 
damages but marely wanted the price of the ring for otherwise 
he would not have been entitled to present the insolvency peti- 
tion. 

It has been held that a judgment for the price of an article 
passes the property in the article to the judgment debtor though 
the judgment debt has not been satished. Bradley Cohen and 
Co., Lid. v. Ramsay and Co., Lid (2). The case of Brins- 
mead v. Harrison (3) applies to actions of detinue or trover, 
but does not apply to a case where a” consent decree for the 
price is passed as in Bradley Cohen and Co., Lid. v. Ramsay 
and Co., Ltd (2). Further the case of Brinsmead v. Harri- 
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son (3) has no application where a plaintiff after having ob- 
tained a decree in trover or detinue elects to file a Bankruptcy 
petition for the money value of the article. In such a case 
transfer of property is effected by the filing of the Bankruptcy 
petition. Re Debtor ; Ex parte Petty Creditor (4). Per 
Bigham, J. In this case there has been something equivalent 
to a decree for the price in the order of adjudication and in the 
entry in the schedule. In the previous Code of 1882 the entry 
in the schedule of creditors was held to be equivalent to a 
decree for the amount (S. 352). 

The property in the ring therefore passed from the plain- 
tifis to the defendant either on the date of filing the insolvency 
petition as in Re Debtor ; Ex parte Creditor (4) or on the 
date when his claim for definite price of the ring was in effect 
decreed by the insolvency Court, in the order of adjudication. 
Bradley Cohen and Co., Ltd. v. Ramsay and Co. (2). 

Even otherwise, the plaintiff having clearly, definitely and 
unequivocally elected to claim the value alone without any re- 
servation of his right to the article in specie, is now estopped 
from claiming the ring itself. He ought to be held to his 
election. Having adjudicated the 1st defendant an insolvent 
he cannot now be permitted to contend that he will now regard 
himself as a debtor to the insolvent. The principle of Scarfe 
v. Jardine (5) will apply. He cannot at his will be permitted 
to plead that he will now be a debtor to the 1st defendant when 
he had already pleaded to the prejudice of the 1st defendant 
that he was a creditor of the 1st defendant and succeeded in 
such contention. Lastly he has in effect obtained part satis- 
faction for the ring by invoking the provisions relating to set off 
in Insolvency which he could not have had otherwise. The 
principle of Brinsmead v. Harrison (2) will not apply to a 
case where there has been a part satisfactioneof a decree or 
claim in trover or detinue especially when the plaintiff has ac- 
cepted it as a part satisfaction of hts claim. 

In Bradley Cohen and Co., Ltd. v. Ramsay and Co, (2) 
ıt was held that even the sending of a letter prior to suit claim- 
ing the price alone would preclude the plaintiff from claiming 
the ring. 

S. Panchapagesa Sastri for the respondents : There arc 
two questions involved, first, Is the property in 
the ring transferred by the prior proceedings in insolvency ? 


+ (1907) 97 L. T. 140. 2, (1912) 106 L, T. 771. ; 
5. (1882) 7 A. C. 345, 
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second : Has the plaintiff elected to proceed for the value of 
the ring giving up his claim for the article itself ? 


As regards the first, the effect of the plaintiff’s action in 
insolyency proceedings ts only as if he had obtained a decree 
for the value of the ring. Such a judgment and a decree do 
not operate to vest the property in the ring in the judgment- 
debtor until the decree is actually satisfied. ý 


Brinsmead v. Harrison (3) is conclusive. It has been 
settled law in England since then. See also In re Guns- 
bourg (6). 


A partial satisfaction of such a judgment in trover does 
not change the ownership either. Brinsmead v. Harrison (3). 
See also Morice v. Robinson (7). 


The contrary doctrine is unsound as otherwise the whole 
doctrine of Brinsmead v. Harrison (3) is rendered useless by 
the judgment debtor paying one penny into Court as part satis- 
faction. 


On the question of election of remedies I rely on the 
cases on Ex parte Drake, In re Ware (8). 


Even proof in insolvency which was not rejected, was not 
a final election. Even a receipt of dividend is not a final elec- 
tion. Ex parte Adamson (9). The party can be put on terms 
of returning what he has received with interest and be allowed 
to recover the thing itself. Election can only be as between 
mutually inconsistent remedies. In re Gunsbourg(6) is im- 
portant. The contention of election of remedies was rejected 
by the Court of Appeal, on similar facts ; unless the definite 
and final election is made Court must allow parties to pursue the 
usual remedies. Bradley and Cohen and Co., Ltd. v. Ramsay 
sCo., Lid.(2) ¢s distinguishable. There the plaintif waived the 
tort and obtained a judgment for the price of the article itself. 
That is clear from the judgment of the Court of Appeal. It 
was a case of a sale on approval. Plaintiff got a consent judg- 
ment on the footing of a sale. The judgment itself was not 
for an amount as damages for the value of the article, but for 
the agreed price. Brinsmead v. Harrison (3) is expressly ap- 
proved of but distinguished. Re debtor ;Ex parte Creditor(4). 
The observation as to change of ownership is 


3. L.R. 6 C. P. s84 6. (1920) 2 K. B. 426 (C. A.) 
7. 23 B and C, 196. 8& 5 Ch. D. 866. 
g. 8 Ch. D. 807. 2 (1912) 106 L, T. 771, 
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obiter. The only point was whether the judg 
ment debtor had the option to compel the plaintiff to 
take the article. Moreover the time fixed for return of the 
article expired. The judgment was therefore a mere money 
judgment. If it lays down anything contrary to Brinsmead v. 
Harrison (3) it is submitted it is wrong. 


In this case, the plaintiff was already a creditor to the ex- 
tent of Rs. 2,000. That is sufficient to enable him to be 1 
petitioning creditor. See S. 6 of Act IIL of 1907. ‘The right 
of set off comes only at a later stage. See S. 30.. Moreover 
the other pro-note had itself been assigned and that was the 
- act of bankruptcy itself on which the petition is founded, unt’! 
avoided by the Receiver later on, there is no right to sct of. 
A creditor is none the less a creditor though he himself may 
owe moneys to debtor on other transactions. 


Further, entry in the list of creditors under the Insolvency 
Act is only tentative. It can be modified by the Court under 
5. 26. 


There has been no final election to give up the admitted 
remedy of recovering the article itself. 


The Court delivered the following 


JUDGMENTS :_-The Chief Justice — This suit having 
been dismissed on the ground that on the facts stated by the 
plaintiff there was no cause of action, we must assume for the 
purpose of this appeal that those facts are correct. On this 
assumption the plaintiff was the owner of a ring of the valuc 
of Rs. 1,000 and lent it to the rst defendant. The plaintitt 
was liable to the 1st defendant on a promissory note for 
Ks. 2,500 and the rst defendant was liable to the plaintiff for 
Rs. 2,072-8-0 being the rst defendant’s contribufion in respect 
of a joint bond which the plaintiff had discharged. The 1st 
defendant assigned the promissory note to one Mikka Pilla 
who brought an action on it, O. S. No. 21 of 1915 in the 
Salem District Court against the plaintiff. On the 7tn Maren, 
1913 the plaintiff presented an insolvency petition against the 
ist defendant. In that petition he alleged that the 1st defen- 
dant was indebted to him in Rs. 3,072-8-o made up of the 
Rs. 2,072-8-0 and Rs. 1,000 the value of the ring which he 
alleged the 1st defendant refused to return. He alleged that 
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there was no consideration for the assignment of the promis- 
sory note to Mikka Pillai and that it was a fraud on the cre- 
ditors and he proposed to set it of against his claim, which 
would thereby be reduced to Rs. 572-8-0. Three days after 
the presentation of the petition the 1st defendant pledged the 
ring with the 2nd defendant, who is now represented by the 
sth and 6th defendants, it is said for Rs. 725. The 2fd 
defendant took it without notice of any claim to it by the plain- 
tif. In O. S. No. 21 of 1915 the plaintiff set up against 
Mikka Pillai’s claim on the promissory note the Rs. 2,072 
due by the 1st defendant and also Rs. 1,000 the value of the 
ring no doubt on the basis that Mikka Pillai was not a holder 

in due course of the note. l 


The insolvency petition was heard, the 1st defendant not 
appearing and he was on the 2nd of December, 1915 ad- 
judicated insolvent ; the District Judge holding that the assign- 
ment of the promissory note to Mikka Pillai was fraudulent 
and also holding, though he gave no reasons, that the plaintilt 
was entitled to Rs. 1,000 in respect of his ring with the result 
that he became a creditor of the insolvent for Rs. 572-8-0 
instead of being his debtor in Rs. 427-8-o the difference against 
him in respect of the two other cross claims for Rs. 2,500 and 
Rs. 2,072-8-0., 


In due course the plaintiff put in his proof for Rs. §72-8-0 
and it has been admitted. Subsequently he alleges that he dis- 
covered that the ring was in possession of the 2nd defendant 
and brings this suit for its recovery. Owing to certain crimi- 
nal proceedings the ring is in fact in the custody of the Magis- 
trate’s Court at Attur, but for the purpose of this suit it must 
be treated as still in the possession of the pledgee, the 2nd 
defendant. «The 2nd defendant contends that the plaintiff 
has definitely elected to treat the ring as the property of the 
ist defendant, first by his petition in insolvency and subsequent 
proof whereby he has treated the value of it as a debt due te 
him and used part of it as a set off against the balance of the 
insolvent’s claim against him, and on the other part has filed 
his insolvency petition, and that the Court by allowing the 
petition and subsequently admitting the proof has accepted his 
contention, and that this involves aedecision that the property 
in the ring has passed to the 1st defendant, from which it 
follows that the plaintiff has no longer any claim to it. Secondly 
reliance was placed on the plaintiff having in the 
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suit by Mikka Pillai used the Rs. 1,000 or part of it as a debt 
due from the 1st defendant and therefore available for him 
as an answer to Mikka Pillars claim on the promissory note. 
I think there ts nothing in the latter contention. Apparently 
Mikka Pillai had no ‘claim at all, and no such set off has in 
fact been allowed against him, it being unnecessary to consider 
tte question in view of the fact that the negotiation to Makka 
Pillai has been held to be fraudulent. We have noz got the 
full facts as- to this before us. But I assume this to be the 
position from the fact that the plaintiff has only been allowed 
to prove on the basis that he is indebted on the promissory note 
to the rst defendant and not to Mikka Pillai. But the usc 
“that the plaintiff has made of his right against the’ 1st defen- 
dant in respect of the ring in the insolvency petition stands on 
a different footing and gives rise to a difficult question in respect 
of which there is little authority. 


The District Munsif has held that the plaintitf nas lost 
his title to the ring and the District Judge has held to the 


contrary, and on appeal Krishnan, J. agreed with the District 
Judge and Venkatasubba Rao, J. with the Distric: Munsif. 


The matter is not rendered more easy by the fact that in 
my judgment the 1st defendant ought not to have been adjudi- 
cated on this petition. I know of no principle on which a 
debtor can turn himself into a creditor for the purpose of 
presenting an insolvency petition by setting off the value of 
property unlawfully detained or converted by another aga.nst 
a liquidated claim by that other against him, and so leave a 
balance due to him in respect of the dealings between them. 
For it must be remembered that it is only in respect of liquida- 
ted demands that insolvency petitions can be presented. But 
he has been allowed to do so in this case and we must deal with 
it accordingly. The plaintiff cannot by this apparently irregu- 
lar order of adjudication be in a better position than he would 
have been if he had recovered judgment for Rs. 1,000 
damages for conversion of the ring, and in my judgment, we 
must look upon the adjudication as equivalent to such a judg- 
ment for the conversion of his ring by failure to deliver it up 
on demand, and we must look upon that judgment as satisfied to 
the extent of Rs. 427-8-o*by being used to that extent to extin- 
guish the balance, which would otherwise be due frorn the 
plaintiff to the ist defendant. For the balance of this claim 
for Rs. 1,000 the plaintiff has attempted to obtain satisfaccon 
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by proof in the insolvency but so far hag received nothing by 
way of dividend in respect thereof. 

The question then arises whether a Judgment in conversion 
passes the property to the defendant unlegs and until it is satis- 
hed. lL think not. The leading case on the subject is Brins- 
mead v. Harrison (1). In that case, there had been an 
action for conversion and detention of a piano which resulted 
ir a money judgment for an amount presumably the value of 
the piano, and the judgment being unsatisfied, a second suit was 
brought in detinue to recover the piano from another person 
in whose possession it was. The defendant set up that by 
the judgment in the former suit the property in the piano pass- 
ed to the defendant in that suit and that therefore the plaintif ` 
could not sue. But the Court of Common Pleas held that 
the property did not pass under such a judgment without satis- 
faction the judgment being treated as an assessment of the 
value and the satisfaction of the judgment as 
the payment of the price. This case has 
always been treated as good law. It is worth calling atten- 
tion to the fact that there are two distinct forms of action 
which could be brought againt a defendant who has or should 
have moveable property of the plaintiff in his possession. 
They are known as dctinue and conversion, the latter being 
in the old law also called trover. In the former the suit is 
primarily for the return of the chattel to which is usally added 
a claim for its value in default of its return. The decrec in 
such an action takes two alternative forms with the same 
effect. One ts for the return to the plaintiff within a limited 
time of the chattel or its value, together with damages if any, 
for its detention, and the other is for a sum being the value 
plus the damages for its detention to be reduced to the damages 
only if the chattel is returned in a certain time. In either 
case the option to return or to pay is in the defendant, but che 
Court may in proper cases order the specific delivery of the 
chattel which the defendant must comply with on pain of cun- 
tempt, or it may order the issue of a writ of delivery to the 
Sheriff directing him to seize the chattel. The action lor 
conversion or trover is for damages only and is as a rule for 
the value of the chattel and is based on an allegation that the 
defendant has converted the chattcb to his own use by some 
wrongful dealing with it. One instance of which is the re- 
fusal to deliver up on demand, and on a decree of this kina 
a (1871) L, R. 6 C. P. 58 TT 
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the defendant has no option to deliver up the chattel nor bas 
the plaintitt a right to demand it. 

I bave called attention to this distinction because it has 
been suggested that the rule in Brinsmead v. Harrison (1) 
applies only to actions in detinue and not to actions in conver- 
sion. [ confess that to me the suggestion is attractive, but in 
amy judgment the weight of authority is against it. Brinsmead 
v. Harrison (1) itself is a clear authority to the contrary. In Jn 
re Guusbourg (2) Sterndale, M. R. says : ‘ The order he has 
obtained amounts to nothing more than judgment in detinue 
or trover for the value of the goods and it has not been satis- 
fied. It has been clear law since the case of Brinsmead v. 
Harrison (1) that such a judgment unsatisfied docs not operate 
“to transfer the property to the person against whom judg- 
ment was obtained or prevent the true owner from suing a 
third person, not the original wrong doer for the return of 
the plaintiff's goods which that third person continucs to de- 
tain from him. ‘That was the exact point determined upon 
the new assignment in Brinsmead vy. Harrison (1) and that 
decision is conclusive against the appellants on this point.” lt 
is true that Warrington, L. J. at page 447 says “ I think it is 
settled that a judgment for the recovery of goods or their 
value or for the value of the goods to be reduced if the goods 
are delivered, does not of itself transfer the property to the 
defendant, but only if and when it is satisfied by actual pay- 
ment of the value, [Brinsmead v. Harrison (1)],” thus con- 
fining his judgment to cases of detinue. In Ex parte 
Drake. In re Ware (3), which ts not unlike the present case, 
in which Brinsmead vw. Harrison (1) was followed, it was 
unnecessary to discuss this point as the previous action had been 
in detinue. 


Some doubt however is thrown on the matter by Bradley 
and Cohen Ltd. v. Ramsay and Co (4). In that case Phill 
more, J. held that the principle of Brinsmead v. Harrtson(1) 
applied only to cases of detinue, and in Court of Appeal, 
Kennedy, L. J. with whose judgment Cozens Hardy, M. R. 
agreed says that he agrees with Phillimore, J. on this point. 
But he adds that the earlier judgment obtained was for the 
price of the goods in question and that therefore the judgment 
obtained was different from the judgment in Briusmead \. 
Harrison (1) and prevented the plaintif suing 


i (1871) LLC. 6 C. P. 584. 2. (1920) 1920 II K. B. 426 at 436, 
3. 5 Ch. D. 866. 4, (1912) 106 L, T, 771. 
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again. But Buckley, L. J. points out that the judgment in 
that case was not a judgment for damages but for the price 
of the goods as on a sale, and he so explains the judgment ot 
Phillimore, J. The defendant in the earlier case had at one 
time at any rate had the property from the plaintiff on sale or 
return, and I think that the decision in that case can be ex- 
plained without in any way cutting down the checi of the 
judgment in Brinsmead v. Harrison (1), on the ground that 
the earlier judgment was based on the election by the plaintut 
to treat a contract of sale or return of the goods, which had 
in fact been determined, as still alive and resulting in a sale 
for the judgment was for the price and not for damages, as is 


quite clear from the fact that the value, as opposed to the 


price, which would be the measure of damages for conversion 
was not considered. It may be that if this point ever come; 
before the highest tribunal the operation of the principic of 
Brinsmead v. Harrison (1) will be confined to the judgment 
in detinue. But in the present state of authorities J] do not 
think we can so limit it. 


Mere proof in bankruptcy does not amount to satisfaction 
so as to pass the property. See Ex parte Drake. In re 
Ware (3). Nor does it seem would part satisfaction by exe- 
cution or by receipt of dividend in bankruptcy have that effect, 

It is however clear from Ex parte Drake. In re are(3) 
that the plaintiff can after judgment elect to look only to his 
chance of obtaining satisfaction by execution or by proof and 
give up his claim to the property. In In re a debtor Ex parte 
Petitioning Creditor (5) the plaintiff obtained a judgment for 
the return of a cup forthwith or for payment of £ 50 its value 
and for £5-5-o for damages and for costs. The cup not 
being returned he signed judgment for the full amount and is- 
sued a bankruptcy notice for non-compliance with that judg- 
ment. After that date the debtor sent up the cup to the 
plaintiff and on the hearing of the petition claimed that there 
was no longer a good petitioning creditor's debt as it ought 
to be treated as reduced by the value of the cup. The Court 
ordered adjudication and Bigham, J. said “ It has been con- 
tended that the property in the cup is still in the petitioning 
creditor. 1 think, however, that by issuing the bankruptcy 
notice and presenting the bankruptcy petition the creditor 
finally elected to abandon the property in the cup to the debtor, 


Aen a 











1, (1871) LUR. 6 C. P. 58 3. 5 Ch. D. 866. 5. (1907) 97 LT 149. 
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and that it now vesfs in him and will form part of the estate in 
bankruptcy. ” This was not necessary for the decision of 
the case because the debtor failed to exercise the option that 
was given of returning the cup forthwith, with the result that 
‘the judgment became a money judgment and he having lost 
his option, was liable for the full amount of the judgment and 
tould properly be adjudicated for non-compliance ; and Jam 
not satisfied that if the plaintiff had subsequently found the cup 
in the hands of a third party, he could not on the principle of 
Brinsmead v. Hartson (1) have sued that person for it. But 
however that may be I think there is much more here. The 
plaintiff when he petitioned in insolvency had no judgment at 
all nor anything equivalent to one. But what he did was tn 
allege that the rst defendant owed him Rs. 1,000 as a itquidat- 
ed amount, and set off about half of that amount against a debt 
due from him to the insolvent and then used the balance as a 
liquidated amount to support his insolvency petition, and in my 
judgment that amounts to a definite election to abandon all 
right to the ring in favour of the rst defendant and to look 
only to the advantage to get of getting rid of the balance of 
his own debt to the 1st defendant, and the hope by the pres- 
sure of) insolvency proceedings of getting payment of the 
balance from the rst defendant. It follows that at the date 
of the pledge to the 2nd defendant the rst defendant had a 
good title to the ring and the plaintiff had none ; or that at 
feast on the date of the adjudication the plaintiff gave up all 
further interest in the ring and that if the rst defendant had no 
title at the date of the pledge he got one on the date or adjudi- 
cation on the principle of feeding the title as it ts called in White 
Horn Brother v. Davison (2) or forwarding title as it is call- 
ed by Phillimore, J., in 97 L. T. 140 the principle being that 
if there is a sale or pledge to a bonafide purchaser or pledgee 
for value by one who has no title, if that person subsequently 
obtains a title, it enures to the benefit of the purchaser or 
pledgee. . 

On these grounds I think that the judgments of the District 
Munsif and Venkatasubba Rao, J. are correct and that the ap- 
peal must be allowed with costs throughout. 

Oldfield, J. — 1 agree. 


Coutts Trotter, J. KT agree. 
CAs 3. eee Appeal allowed. 


amana engawnamanma Whig ete mmm a amma 
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FULL BENCH. ' 


IN THE HIGH COURT or JUDICATURE AT MADRAS. 

PRESENT 1 SIR WALTER SALIS SCHWABE, K. C. Chief 
Justice, MR. Justice Coutrs TROTTER anD MR. JUSTICE 
KRISHNAN. 


The Vizagapatam Sugar Development Company ° 
Limited, by its reputed Secretary, Sukhavasi 
Brahmanda Naikulu Patrulu Garu and 
another | ... Appellants* (Defendants). 


Y 


T. Muthuramareddi and others ... Respondents (Plain- 
tif and Addl. Respondents). 


Transfer of Property Act —Si. 54 —Scope and Effect of —Coniract tor sale 
of land —Price paid to Vendor and possession given to Vendee in fersuance of— 
Nu registered conveyanye —Pendor’s suit for possession —Defences open to 
Vendee —Fart-Performarce —Subsisting contiact to sell enforceable by specific 
performance —Defences of —Mainiainability —Full Bench —Reference to 
‘Typothetical question of law —Reference of —Propriely 

The predecessor-in-title of the plaintiff, in return for the allotment to hirn 
of a certain number of shares in ist (lefendant’s company, handed over certain 
lunds, theretofore his property, to the company for the purposes of their business 
in the year 1907.” No registered sale-deed was ever executed amboflying the 
transaction, but the company continued to be in possession of the lands from that 
year up to 1919, when the plaintiff sued to recover the lands on the ground that 
no title passed to the company in the absence of a registered document. Two 
answers were made to the suit ; first, that as the defendant company hañ a valid 
contract enforceable by specific performance, they could rely upon that by way 
of defence to the suit ; secondly, that they could rely on their possession as such 
part performance of the contract as would take it out of the operation of the 





statute. 
Held by the Full Bench that neither the provisions of the Transfer of Pro- 


petty Act nor those of the Registration Act precluded either of the said defences 


to the suit. 
What S. 54 of the Transfer of Property enacts is that a document of title 


tu land —a conveyatice in short—can only acquire validity, can only in fact be 
provable, on registration. So far from forbidding unregistere/], contracts for 
the sale of land, it expressly recognises their existence, denying to them only the 
creation of an interest in or charge upon the land jtself—and therefore leaving 
their contractual effect as between the parties to the contract unimpaired, The 
section prohibits unregistered conveyances, and does not, expressly or impliedly, 
prohibit unregistered contracts. 

Deprecation of the practice of submitting a hypothetical question of law to 
a Full Bench before the Divisional Bench has satisfied itself that the facts really 
exist which would necessarily raise that question. ° 


Appeal against the decree of the Court of the Subordinate 


Judge of Vizagapatam in Original Suit No. 19 of 1919. 
“A. S. No. 106 of 1921, Dated and August 1923, 
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This Appeal coming on for hearing on Thursday, the Ist 
day of March 1923, the Court (Phillips and Devadoss, JJ. ) 
made the following 

Order of Reference to a Full Bench :—. 

ORDER :— Ín this'case one Basivi Reddi, of whose proper- 
ty Plamtiff is the Receiver, agreed to take 200 shares in Ist de- 
fendant’s Company, and in lieu of paying cash put them in pos: 
session of certain lands and go-downs. The Plaintiff now sues 
to recover this property on the ground that title had not passed 
to 1st Defendant as'no registered document was executed by 
Basivi Reddi, and the lower Court has decreed the suit and has 
given a personal decree against 2nd Defendant, the Secretary 
of the Company. This personal decree is clearly wrong and 
must be set aside. 

Defendants appeal and raise various contentions, the 
chief of which is that the case is governed by the doctrine of 
part performance, as laid down by the Privy Council in Maho- 
med Musa v. Aghore Kumar Ganguli (1) and Venka)yamma 
Kao v, Appa Rao (2). Before dealing with this, some prell- 
minary objections may be considered. In the first place, we agree 
with the Subordinate Judge on the question of limitation. H 
is then contended that the document relating to the purchase of 
the shares and the sale of the lands and go-downs does not re- 
quire registration by reason of S. 17, 2 (ii) of the Indian Re- 
gistration Act, XVI of 1908. We, however, agree with the 
learned Subordinate Judge that this contention is not valid. No 
doubt in so far as the document relates to the purchase of shares 
it does not require registration, but it also contains a contract 
for sale of immoveable property worth over Rs. 100 and as 
such must be registered. 

It is next argued that the transaction does not come within 
the definition of sale in S. 54, Transfer of Property Act IV of 
1882, as the immoveable property was to be transferred in con- 
sideration of the allotment of shares and consequently it was 
not a transfer for a price. The correspondence, especially 
and Defendant’s letter of 7th June 1907 (Exhibit XVII), 
shows that the price of the property was fixed at Rs. 10,000, 
whereas the cost of the shares was Rs. 10,200, of which the 
Rs. 200 was paid in cash. The fact that the Defendants ac- 
cepted the immoveable ‘property in lieof Rs. 10,000 cash 
does not prevent the transaction being one of sale, for the price 
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ro of the latter was ‘clearly fixed at Rs. 10,000. The transaction 
Vizagapatam was therefore one to which the provisions of the Transfer of 
Seso man Property Act apply. If, then, we apply the Full Bench ruling 

Gor Lie in Kurri Veerareddi v. Kuri Bapit eddi (3), followed in Bam 
Muthurama Mathan v. Ranganathan (4), it is clear that Plaintiff is entitled 

Reddi to succeed and that the doctrine of part performances cannot be 
relied on by Defendants. The Full Bench ruling in Kuwi 
Veerareddi v. Kuri Bapireddi (3), was delivered before the 
pronouncements of the Privy Council in Mahomed Mausa vy. 
Aghore Kumar Ganguli, (1) and Venkayyamma Rao v. Appa 
Kao (2) and it is contended that the latter have overruled the 
former.’ This contention was found against in Ramanathan v. 
Ranganathan (4), where the decision was that of a majority of ' 
three Judges in a Letters Patent Appeal, when two Judges 
had already differed. | This case was followed in Subramania 
lyer v. Kalyanasindaram Iyer (6). Since then the question 
has been considered by the other High Courts in India, and 
Calcutta, Allahabad, Bombay and Patna have all held the 
view opposed to the decision in Ramanathan v. Ranga- 
nathan (4). [vide Khagendra Nath Chatterjee v. Sonatan 
Guha (7), Syamkisor v. Dines Chandra (8), Shafikul Huq 
Chowdhury v. Krishna Gobinda Dutt (9), Meher Ali Khan v. 
Aroatannessa Bibi (10), Salamat-uz-zamin Begam v. Masha 
Allah Khan (11), Bapu Apaji v. Kashinath Sadoba (12), 
Hiralal. Ramnarayan v. Shankar Hirachand (13) and Deh 
Lal Jha v. Baldeo Jha (14). 

In view of the fact that the decision of this Court ts only 
that of three Judges out of five, in view. also of the unanimity of 
the other Courts, and as we also feel some doubt as to the 
correctness of the Madras decision, we refer the following 
question for decision by a Full Bench :— 

Do the provisions of the Transfer of Property Act or of 
the Registration Act preclude the application of the doctrine of 
part performance laid down by the Privy Council in Mahomed 
Musa x. Aghore Kumar Ganguli (1 and Venkayamma Rav 
v. Appa Rao (2)? | 

1 (1914) IL R 42 Cal 801: 28 M L J 548 (P C). 

2. (1916) IL R39 M sog.31 ML J 58 (P C). 

3. (1906) I L R 29 M 336 (F B). 6. (1918) 53 I C 283. 
4 (1917) IL R40 Maing: 33 M L } 252, 
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P 8. (1919) 31 CLJ 75 ‘ ro. (1922) 67 I C 167. 
9. (1918) 23 C. W: N. 285. 7. (1915) 20 C W N r49. 
tr (1917) I LR 40 All 187. 12, (1916) IL R 41 B 438. 
13. (1920) I L R 45 B 1170. - 14, (1919) 56,1 C 277. 
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A. Krishnaswanti Ayyar and K. Aravamudu Ayyangar for 
the appellants. 
P. Narayanamurthi for respondents. 


The Court expressed the following 


Opinion :__The facts relevant to the answer of the aies 
tion propounded to us in this case can be very briefly stated. 
The predecessor-in-title of the plaintif, in return for the allot- 
ment to him of a number of shares in the Vizagapatam Sugar 
Development Company, Limited, handed over. certain lands, 
theretofore his property, to the company for the purpose of 
their business in the year 1907. No registered sale deed was 
_ ever executed embodying the transaction, but the company has 
been in possession of the lands ever since that date. It is 
now sought to recover these lands on the ground that no title 
passed to the company in the absence of a registered document. 
Two main answers were made; first, that as the detendant 
Company had a valid contract enforceable by specific perfor- 
mance, they could rely upon that by way of defence to the 
suit ; secondly, that they could rely on their. possession as 
such part performance of the contract as would take it out of 
the operation of the statute. There can be no doubt that the 
latter question has been directly referred to us ; as to the for- 
mer, it is more doubtful, though the reference of the learned 
Judges to Kurri Veera Reddi v. Kurri Bapi, Reddi (3) would 
seem to suggest. that it was in their minds. 

On the question of part performance, there can. be no 
doubt that there is an express authority of this Court in Ramu- 
nathan v. Ranganathan (4) to the effect that S. 54 of th: 
Transfer of Property Act (IV of 1882) by implication excludes 
any right to set up an equity, such as possession in pursuance ot 
a subsisting and enforceable contract of sale, against a register- 
ed title, even as between the parties to.such contract. 


With respect, we think that such a construction involves a 
confusion of thought between two escentially different concep- 
tions. What the statute enacts is that a document of title 
to land__a conveyance in short—can only acquire validity, can 
only in fact be provable, on registration. So far from for- 
bidding unregistered contracts for the sale of land, it expressly 
recognizes their existence, denying to them only the creation of 
an interest in of charge upon the land itself__and therefore 
leaving their contractual effect as between the parties to the 
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contract unimpaired. Were there no ôther guide to us we 
should be prepared on principle to hold that the decision of 
the majority of the learned Judges in I. L. R. 40 
Mad. 1134 was erroneous. In fact our opinion is 
fortihned by two other considerations. In the first 
place without saying that the decision under review 
Is definitely and necessarily in conflict with the two rulings 
of the Privy Council that have been cited to us [Mahomed 
Musa v. Aghore Kumar Ganguli (1) and Venkayamma Rao v. 
Appa Rao (2), it is clearly contrary to the indicated trend 
of their Lordships’ opinion. In the next place, every other 
Court in India has taken the opposite view and we cannot but 
attach great weight to that fact. 

It is unnecessary to set out the cases, which are all cited 
in the Order of Reference. Our answer to the question pro- 
pounded to us is therefore in the negative, and it is so because 
we are satisfied that 40 M. 1134 was wrongly decided. 

We have already intimated that we do not feel cleat 
whether the question has been definitely refetred to us as to 
whether the possession of a proved right to specific perform- 
ance would afford a good defence to a suit such as the present. 
Flere again, there is an express ruling of a Full Bench of this 
Court in 29 Mad. 336, to the effect that it cannot. Notwith- 
standing our view that the two defences, though sometimes they 
may coincide, are in essnce logically distinct, and that only one 
has been categorically referred for our opinion, it falls to be 
observed that the learned Judges who referred this case to us 
conceived I. L. R. 29 Mad. 336, to be an authority on the 
question referred, unless it was supposed to be overruled by 
the subsequent pronouncements of the Privy Council. More- 
over, the learned Judges who gave the prevailing opinions in 
1. L. R. 40 Mad. 1134, expressed themselves as following the 
Full Bench decision and treated it as a relevant authority. We 
therefore, think it right to say that the learned Judges who 
decided the earlier case laboured undes the same misconception 
as those whose opinion prevailed in the later one. They 
treated a prohibition of unregistered conveyances as being a 
prohibition of unregistered contracts, and neglected a very 
clear expression of opinion to the contrary in the Privy Council 
in the case of Immudipattam Thirugnana S. O. Kondama 
Naik v. Periya Dorasami (15), as being an obiter dictum. 


r (1914) IL R 42 C. 801 (PC). 2. (1916) IL R49 M 599 (PO), 
15. (1900) LR 28 I A 46: 24 M 377. 
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Strictly speaking, that may be so ; it is sufficient for us to say 
ag we respectfully agree with it, and consider that the case 

_ L. R. 29 Mad. 336 was wrongly decided. We desire 
KA add that if the learned referring Judges are to be taken as 
having impliedly referred this point to us, we are not clear whe- 
ther they have determined that the facts exist which would 
“make good that plea, or whether they are only inviting an ex- 
pression of our opinion as to whether if substantiated by the 
tacts such plea would in law be a good answer to the suit. If 
the latter course was intended to,be adopted, we deprecate the 
practice of submitting a hypothetical question of law to a Full 
Bench before the Divisional Bench has satisfhed. itself that the 
facts really exist which would necessarily raise that question. 
That would no doubt entitle us to refuse to consider'this matter 


without a direct finding that on the facts the plea, if valid in, 
law, is established. | However, the inconvenience caused to | 


the parties by a fresh reference back is: very great, and Mr. 
Narayanamurti was content to argue the point before us, pro- 
vided it was left open to him to contend before the Divisional 
Bench that the facts do not show that the Appellant Company 
now possess an enforceable equity to specific performance. On 
this understanding we ‘have no hesitation in saying that in out 
opinion the decision in I. L. R. 29 Mad. 336, is contrary both 
to principle and authority and should no longer be renee 
in this Court. 

A. S. V. 


La 
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IN THE HIGH COURT or JUDICATURE AT MADRAS. . 


“PRESENT SIR WALTER SALIS SCHWABE, K. C., Chief 
Justice, Mr. JUSTICE OLDFIELD AND MR. Justice C OUTTS- 
TROTTER. 


Subraya Sampigethaya and others wf. Appellants 
(Defendants I, 3 and 4,) 


v. 
Krishna Baipadithaya ° ... Respondent (Plaintif). 


Transfer of Property Act— S. 6 (d)—Hindu Law —Widow Maintenance 
payable under contract —Transfer of —Validity —Future maintenance é 
Transfer‘ of tight to. ' 





By a document, called a general power-of-attorney, a Hindu widow surrender- 
ed all her interest in her late*husband’s property in favour of the nearest re- 
versioner of her husband in consideration of his agreeing to pay some debts of 
the husband and to maintain her during her lifetime. The document then con 
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tinued > “ Besides maintaining me by giving me food arf clothing, etc., until my 
lifetime you should also perform the stardhas of my husband, father- in-law and 
mother-in-law, making the necessary expenses therefor .. .. If it is not con- 
venient for me to live jointly with you, I should remain in the building where I 
now ‘reside. In that event, except that for my food and ‘clothing you ‘should 
pay yearly 33 muras of kuchlu rice and 12 muras of beltige rice charged on the 
following properties, I have no right to contract. any debts as a charge on the 


said properties or have any claim to the return of the property. P 


Nearly ten years later the widow conveyed to the plaintif her right to collect 
future maintenance in the form of 45 muras of rice annually. Held by the 
Full Bench that the transfer, being of the widow’s right to future maintenance, 
was invalid. 


The first alternative form of maintenance provided by the document, called 
the general power-of-attorney, was by residence in the house and by sharing the 
meals of the family. The second alternative was that, it she chose to live apart, 
she should receive definite amounts of paddy secured by a charge on the land. 
The document did not provide for an election once and for all, and 
the widow could, therefore, at ‘her will at one time. live in the house, and at 
another live away and receive the paddy. ‘The-intention of the parties to the 
document therefore was that the rights of the widow under it should be personal 
and inalienable. 

Second Appeal against the decree of-the Court of the 
Subordinate Judge of South Kanara in Appeal Suit No. 122 of 
1020, preferred against the decree of the Court of the District 
Munsif of Karkal, in O. S. No. 148 of 1919. 

C. V. Anantakrishna Atyar and K. Srinivasa Rao for the 
appellants. 

B. Sitarama Rao for the respondent. 

The Court made the following Order of Reference to a 
Full Bench :— 

JUDGMENTS :__Oldfield, J. :__I agree to a reference to 
a Full Bench in the terms, which my learned brother is about 
to state. In doing so, I commit myself to no opinion as to 
whether S. 6, Transfer of Property Act, is to be interpreted 
with reference to public policy. For it is not clear that thc 
considerations which arise correspond with any of the heads 
of ‘public policy, which authority has hitherto recognised and 
which it is undesirable. to multiply or that the refusal of the 
law to treat certain things and rights, of which a widow’s right 
to future maintenance may be one, as property susceptible of 
transfer, may not: be a sufficient aatan for interpreting 
the section in the manner proposed. 

Spencer, J. — In this Second Appeal a question has 
arisen whether the sale of a right to maintenance which a Hin- 
du widow executed in favour of the plaintif was valid. The 
widow, who is named Lakshmi Hengsu, in 1904 surrendered 
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by Exhibit B her husband’s estate to the nearest reversioner 
subject to a condition by which she becamé entitled to food and 
clothing for life and a right of residence, the food to consist 
of 45 muras of rice of two descriptions charged on the liability 
of the surrendered properties ; and nearly ten years later she 
conveyed under Ex. A her right to collect future maintenance 
in the form of 45 muras of rice annually to the plaintiff in 
consideration of a sum of Rs. 1,000. The déscription of 
property in the document refers to another conveyance of the 
widow's right to collect arrears of maintenance which. she exe- 
cuted on the same day. 


Mr. Anantakrishna Ayyar who appears for the appel- 
lant concedes that the transfer of arrears of maintenance’ al- 
icady accrued at the time of transfer is valid. But he argues 
. that Exhibit B is invalid in so far as it purports to transfer 
future maintenance. In the lower appellate Court in dealing 
with this point of law, the Subordinate Judge relied on an 
observation in Rance Annapurni Nachiar v. Swaminatha Chet- 
tiar (1), of Sir Arnold White, Chief Justice, and Munro, J. 
They state: “It may be that voluntary alienations of rights 
tor future maintenance should be prohibited as well as the 
taking of such rights in execution. The legislature has not 
thought fit to prohibit them. We are not prepared to say, 
that, at any rate, where as here, the amount payable is subse- 
quently fixed by agreement or by decree, a transfer of a widow’s 
right to maintenance from her late husband's estate is inalien- 
able.” With due deference, I feel some difficulty in accept- 
ing that dictum as a correct statement of the law on the sub- 
ct So far as it makes an agreement to pay maintenance to 

a widow transferable it seems to be opposed to S. 6, cl. (d) of 
the Transfer of Property Act which declares that an interest 
in property restricted in its enjoyment to the ofvner personally 
cannot be transferred by him. On this section and clause there 
is a note in the commentary by Shephard and Brown on the 
Transfer of Property Act, which is so well accepted an autho- 
rity that I do not hesitate to quote it. It says: “The right 
to future maintenance cannot be attached in execution of a 
decree and it seems clear that such a right enjoyed by a Hindu 
widow cannot be made the subject of a sale or other transfer 
by her since the right exists for her personal benefit only.” 
It may be doubted whether she could ‘effectually transfer he: 
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interest in property allotted to her for her maintenance. As 
regards attachment of the right to future maintenance reference 
is made to Diwali v. Appaji Ganesh (2) and S. 60 of the Civil 
Procedure Code. Diwali v. A ppaji Ganesh (2), the decision 
proceeded upon the proviso against alienation contained in the 
deed of assignment. But S. 60, cl. (n) is quite clear. The 
Courts have consistently held that a right to future maintenancé 
cannot be attached in execution. In Nanammal v. The Col- 
lector of Trichinopoly (3), the fact that the right to mainte- 
nance had ripened into a decree did not, in the opinion of 
Abdur Rahim, J. and Munro, J., who was also a party to Ranee 
Annapurni Nachiar v. Swaminatha Chettiar (1), make the 
right to maintenance any more attachable. In Paltkandy 
Mammad v. Krishnan Nair, (4),,Sadasiva Aiyar and Moore, 
JJ., had no hesitation in holding that there could be no attach- 
ment of a right to future maintenance. As pointed out by 
Sadasiva Aiyar, J., in that case, the public policy of prohibiting 
transfers found in S. 6 of the Transfer of Property Act and 
the prohibition against attachment under Civil Procedure Code, 
both rest upon the same foundation. In England it was held 
in Watkins v. Watkins (5) that alimony granted to a separated 
wife was not alienable by her. Lindlay, L. J., indicates the 
reason for this. He,says the Court which orders it never 
loses.its control, over it and the doctrine of inalienability is 
based on the old ecclesiastical law. The learned Judges who 
decided Ranee Annapurni Nachiar v. Swaminatha Chettiar (1) 
evaded the application of the Transfer of Property Act by 
saying that the right to future maintenance was not in their 
opinion “property.” Seshagiri Aiyar, J. in Seshappa Heg- 
gade v. Chandayya Heggade (6), also expressed an opinion 
that a right to maintenance would not be covered by cl. (d) 
of S. 6 as it could not be described as an interest in property 
restricted in its enjoyment to the owner personally. But my 
learned brother, Oldfield, J., who sat with him pronounced 
an opinion only on the other question ‘which arose as to the 
maintainability of the suit in a Small Cause Court., In 
Ananda Mohan Roy v. Gour Mohan Mallik (7), Mookerjee, 
Acting Chief Justice, in deciding that the chance of a Hindu 
reversioner succeeding to the estate of the last full owner was 
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not alienable property under cl. (a) of S. 6, discussed a, defi- 
nition of ‘property’ a definitior which would 
cover a. widow's right to maintenance. He 
pointed out that when non-existent property is made the sub- 
ject of a contract, the party who takes the agreement is in no 
better position when he attempts to defeat the application of 
the statutory provision by this means, as no Court of equity 
will assist him in*his endeavour to accomplish his purpose which 
is opposed to public policy. In 12 C. L. J. there are two ins- 
tructive cases Asad Ali Molla v. Haidar Ali (7) and Tara 
Semdari Debi v. Saroda Charan Bannerjee (8). Mookerjee, 
j. observed in the ‘earlier case at page 133 that if a person 
is entitled to a monthly allowance under a deed, the allowance 
can be attached by an execution creditor only after it has be- 
come due so that an assignee of a decree for arrears of main- 
tenance can execute it-against the judgment-debtor i in the samc 
manner as the original decree-holder, and at page 154 where 
land has been granted in lieu of a right to maintenance the in- 
terest of the grantee is liable to be sold in execution of a per- 
sonal decree. He quotes the decision in Harts v. Brown (9) 
by the Privy Council where a monthly allowance of Rs. 50 de- 
vised by will for the maintenance of a daughter was transfer- 
red and the Privy Council treated the assignment as operative. 
In that case, no question as to the illegality of the assignment 
by the legatee Flora Williams of this allowance was raised with 
reference to S. 6 of the Transfer of Property Act. The two 
cases Enaet Hossein v. Nujeeboontssa Begum (10) and Maha- 
rajah Dheraj Mahtab Chand Bahadur v. Sreemuttee Dhun 
Coomaree Bibee (11), the latter relating to an annuity charged 
on an estate in favour of a brother which was held to be attach- 
able in execution, are not very material, to the question before 
us, as they were decisions prior to the passing of the Transfer 
of Property Act in which the provisions of the Civil Procedure 
Code alone were considered. | In the present case the provi- 
sions for residence and tlothing under Ex. B appear to be un- 
doubtedly interests restricted in enjoyment to the widow Laksh- 
mi Hengsu. As the allowance of rice was intended to be for her 
cupport after she had parted with her interest in the land and 
as it would come to an end at her death this also appears to be 


an interest restricted to hêr personally, and a transfer of such 
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an interest is, in my opinion, prohibited dn grounds of pub- 
lic policy by S. 6, cl. (d). Whether after a decree has been ob- 
tained for arrears of past maintenance the decree-holder can 
assign the decree for execution is a matter which does not re- 
yuire to be decided on the facts of this case. As the decision 
in Ranee Annapurni Nachiar v. Swamitatha Chettiar (1) ap- 
pears to be at variance with S. 6 of the Transfer of Property 
Act and other decisions already referred to, we refer the ques- 
tion to a Full Bench “ Whether the interest of a widow who 
has obtained by a registered deed a right to future maintenance 
during her life-time even if charged upon specified immoveable 
property is capable of being transferred when the transfer is 
attempted to be effected at a time before the maintenance has 
become due. ” 


C. F. Anantakrishna Aiyar and K. Srinivasa Rao for the 
appellants. 


B. Sitarama Rao for the respondent. 
The Court expressed the following 


OPINION The Chief Justice — The question referred 
to the Full Bench is “ Whether the interest of a widow who 
has obtained by a registered deed a right to future mainte- 
nance during her life-time even if charged upon specified im- 
moveable property is capable of being transferred when the 
transfer is attempted to be effected at a time before the main- 
tenance has become due.” 1 do not think that it is possible 
to give a general answer to this question, and I will confine 
myself to considering whether the assignment in this case is 
valid. By a document called a general power-of-attorney, the 
widow surrendered all her interest in her late husband’s pro- 
perty in favour of the nearest reversioner of her husband in 
consideration of his agreeing to pay some debts of the husband , 
and to maintain her during her life-time. The document then 
continues (according to a corrected translation) ‘‘ Besides main- 
taining me by giving me food and clothing, etc., until my life- 
time, you should also perform my obsequies, etc., after my 
death. Henceforward, you should also perform the Sraddhas 
of my husband, father-in-law and mother-in-law, making the 
necessary expenses therefor......... If it is not convenient 
ior me to live jointly with you, I shduld remain in the building 
where I now reside. In that event, except that for my food 
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and clothing you should pay yearly 33 muras of kuchlu rice 
and 12 muras of beltige rice charged on the following proper- 
ties, I have no right to contract any debts as a charge on the 
said properties or have any claim to the return of the pro- 
perty. ” 


, Whether the right to future maintenance, apart from a 
contract, or under a contract to provide clothing, board, and 
residence in the house of the other, contracting party is pro- 
perty at all, within the meaning of S. 6 of the Transfer of 
Property Act, 1s a matter upon which there has been consider- 
able divergence of opinion, but it is unnecessary to consider 
that here as in my judgment, it is purely personal right and is 
clearly inalienable. 


The right under a contract to a defined amount in cash or 
kind for future maintenance is, in my judgment, property under 
the enabling words of S. 6 of the Transfer of Property Act 
of 1882. But the question remains whether it is an interesc 
in property restricted in its enjoyment to the owner personally, 
such an interest under cl. (d) of the section being inalienable. 
This must depend on the facts of each particular case and must 
be ascertained by the ordinary rules of the interpretation of the 
contract ; the question being, whether the intention of the 
parties was that the right should be personal and therefore in- 
alienable. That intention is to be ascertained from the lan- 
guage of the document itself and the surrounding circumstances 
at the time of its execution. [t must be considered as a con- 
tract to come into operation at once, and in the light of the 
surrounding circumstances as they then stood. What has in 
fact happened since is not a relevant consideration, except per- 
haps as an illustration of what may possibly have been in the 
contemplation of the parties at the time of this contract. The 
widow was surrendering her life-interest in the property in ex- 
change for the agreement for maintenance, and it seems to have 
been quite clear in the contemplation of the parties that the 
reversioner should continue in possession of the property and 
of the family house, and the fact that he has since sold the pro- 
perty does not help us to arrive at the true interpretation of 
the contract. 


Examining the confract itself, we find that the first alter- 
native form of maintenance provided was by residence in the 
house and by sharing the meals of the family. The second 
alternative was that, if she chose to live apart, she should 
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receive definite amounts of paddy secured by a charge on the 
Jand. There is no provision for an election once and for all, 
and I see no reason why she should not at her will at one time 
live in the house, and at another live away and receive the 
paddy. This leads me to the conclusion that the intention 
of the parties to be derived from the document was that the 
rights under the contract should be personal and inalienable ? 
for, she could not give to another the right of living and feed- 
ing with the reversioner’s family. 

I think that the view expressed above that this question 
must turn on the intention of the parties reconciles most, if not 
all, of the apparently conflicting decisions on this question. 

The right to further maintenance properly so called, by 
which I mean the right to be maintained by the supply of cloth- 
ing, board and lodging is inalienable, and so I understand the 
statements in the text-books, Trevelyan’s Hindu Law, II Edi- 
tion, page 80, West and Buhler’s Hindu Law, page 253 and 
Shepherd and Brown Transfer of Property Act, page 209, and 
so, I think, may be explained the decision in Rajatkamini Debi 
v. Raja Satya Niranjan Chakrabarty (12), where, on facts 
somewhat similar to these, it was held that a widow who re- 
leased her life-interest in return for an agreement to pay her 
Rs. 100 per annum and supply her with 39 maunds of rice per 
annum could alienate her interest under the agreement ; for, in 
that case, it was no part of the agreement that she should be 
clothed; fed or housed and therefore there was nothing person- 
al about the contract at all. This too, was, I think the view 
of Mookerjee, J., who in two cases decided in the same month 
held that the widow’s right to maintenance under one contract 
could be taken in execution and under another it could not. 
Asad Ali Molla v. Haider Ali (7) and Tara Sundara Debi v. 
Saroda Charan Banerjee, (8). The right to attach is govern- 
ed by the Code of Civil Procedure, but in his judgments he dis- 
cussed fully the inalienability of such right. In Tara Sundari 
Debt v.Saroda Charan Banerjee, (8) inewhich he held the right 
inalienable and, therefore ,not attachable, the payments were 
not to be made until the donee lived separately from the family, 
and he distinguishes between cases where the provision of land, 
money or goods is taken in lieu of maintenance without any res- 
traint upon alienation where the land,*money or goods are alie- 
nable, and cases where the right is purely personal. If the 
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latter, he considers that, even when the right is merged in a 
decree, it is not alienable Bhyrub Chunder Ghose v Nubo Chun- 
der Gooho (13), Enaet Hossein v. Nujeeboonissa Begum (10) 
and Maharajah Dheraj Mahtab Chand Bahadur v. Sreemuttee 
Dhun Coomaree Bibee (11), I think, may be reconciled on the 
same ground Ranee Annapurni Nachiar v. Swaminatha Chet- 
tfar (1), and the explanation of it in Palikandy Mammad v. 
Krishnan Nair (4), by Sadasiva Ayyar, J. do not assist me in 
arriving at the principle to be applied. The remarks of 
Seshagiri Ayyar, J., in Seshappa Heggade v. Chandayya Heg- 
gade (6) on this point were purely obiter but 
can properly be explained by limiting their application 
to cases of maintenance properly so called. I do not think that 
any useful purpose will be served by going in further detail in- 


to any of these cases or others to which our attention was 
drawn. i 


I answer the question referred by saying that this widow’s 
right to future maintenance was inalienable. 


Oldfield, J._.The question referred is stated in general 
terms, which, as the referring order of Spencer, J., and the argu- 
ment before us show, are liable to be applied to interests of 
different kinds and subject to different legal incidents. Some 
confusion has again been introduced by reliance on the exemp- 
tion under S. 60, C. P. C. of a right to maintenance from attach- 
ment. But that exemption is inconclusive, when, as here, 2 
transfer by act of parties is in question and when some of the 
descriptions of property enumerated in the section certainly are 
not, and it ts to be assumed that maintenance right is, exempted 
from attachment. Authorities relating to attachment are ac- 
cordingly irrelevant, except in so far as they deal with the only 
provision of law at present material. S. 6 (d), under which 
property cannot be transferred, if it “ restricted in its enjoy- 
ment personally to the owner.’’ And on this account Pali- 
handy Mammad v. Krishnan Nair (4), one of the 
decisions of this Court regarded as conflicting in the reference, 
is not of assistance, the prohibition against attachment having 
been relied on directly. Thé other Ranee Annapurni Nachiar 
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v. Swaminatha Chettiar (1), proceeds on the view that a right 
to future maintenance is not property within the enabling words 
or an interest in property contemplated by paragraph (d) of 
©. 6. But, with all respect, we have not been shown that this 
view has been taken elsewhere ; it is inconsistent with the statu- 
tory exclusion of such a right from property liable to attach- 
ment; and, if it were acceptable, explanation would still bt 
necessary as to the law, by which the validity of a transfer of 
what is not property is recognised or can be tested at all. 


Authority need not be cited to show that S. 6 (d) requires 
more than the termination of the interest in question with the 
life of its owner. But in the present case that requirement ts 
complied with. For it is not conceivable that Exhibit B was 
meant to enable the widow to have some other person clothed 
er to introduce any stranger she might nominate to the family 
meals. The rights conferred on her are clearly personal ; and 
it is therefore unnecessary to follow Mookerjee, J., in his ex- 
haustive discussion in Tara Sundari Debi v. Saroda Charan 


` Banerjee (8), of the questions (1) whether an interest created 


in lieu of and in discharge of a right to maintenance 15 assign- 
able and (2) whether it is material that the right is enforceable 
by a charge on immoveable property. For as regards the 
first I agree that there is no question of a discharge in Exhibit 
B, the widow’s option to return at any time to actual maintenan- 
ce instead of a periodical allowance having been preserved( and 
as regards the second the only substantive right under transfer 
is the right to future maintenance already considered and no 
question of an impersonal interest in land available for the en- 
forcement of that right can arise, except incidently and in case 2 
default takes place. 


I concur in the opinion expressed by my Lord. 
Coutts Trotter, J.—I am of the same opinion and have 


nothing to add. 
A. S. V. 
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In THE HicH+Court OF JUDICATURE AT MADRAS. 


PRESENT MR. JUSTICE SPENCER AND Mr. JUSTICE 
DEVADOSS. 


V. E. Rajahbhaday Mudaliar ... Petitioner* (and respdt.). 
v. 

A. M. Visvanatha Reddi and another ... Respondents 

. (Petitioner and 1st respondent). 


Madras Act Il of 1922 (Madras District Municipalities and Local Boards 
Amendment Aci)—Lecal Board—Presideni—Election of —Validity—Persons elect- 
ed members of Board but not taking oath of allegiance—Election by. 


Under Madras Act II of 1922 the election of a President of a Local Board 
by persons who have been elected as members thereof but who have not taken 
the oath of allegiance prescribes is invalid. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise 
the order of the Court of the Subordinate Judge of Vellore 
in O. P. No. 8 of 1922, dated the 11th day of December, 1922. 

K. Rajah Atyar and F. Ramaswami Atyar for petitioner. 

P. Venkataramana Rao for respondents. 

The Court delivered the following 

Jupcment :— Madras Act II of 1922 declares that no per- 
son elected as a member of a local board shall take his seat till 
he has made an oath of allegiance. Until each member takes 
his seat no business can be transacted. The election of a 
President is the first business to be transacted at the first meet- 
ing ot the Board. (Vide Rule 15 of Schedule X of Madras 
act XIV of 1920). It follows that the election of a Presi- 
dent by persons who had not taken the oath was invalid. The 
lower Court was right. The Civil Revision Petition is dis- 
missed with costs. 


A. S. V. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT MR. JUSTICE SPENCER. 


Arunachalam Chetty ...  Petitioner** (1st Accused 
A in C. C. No.1 of 1922 on the file 
of the Court of the Treasury 
Deputy Magistrate of Trichino- 
poly.) 
Indian Penal Code, S. 498—Offence under—Complaint of—IP hat amounts 


to—Kidnapping minor girl and theft of her jewels-—Complaint of offences of — 
No allegation even in sworn statement of complainant of accused’s purpose to 
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“C. R. P. No, 5 of 1923. r2th July, 1923. 
“Cr, R. C. No, 774 of 1922. 
(Cr. R, P, No. 651 of 1922). 23rd March, 1923. 
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have illicit intercourse with minor—No statement eventas to puberty—Conviction 
under S. 498—Legalify—Complaint—Nature of—Asceriainment of—Sworn 
statement and written complaint of complainant if may be read together. 


The sworn statement and the written complaint of a complainant may be 
read together for the purpose of ascertaining what the naure of the complaint 
in any particular casé is. 


Where, in a case in which the complaint was of the offences of kidnapping 
a minor girl and theft of her jewels, there was no allegation even in the sworh 
statement of the complainant that the accused’s purpose was to have illicit 
intercourse with her daughter, and there was not even a statement as to puberty. 
held that there was no complaint of an offence under S. 498, I. P. C., 80 as 
to give the Magistrate jurisdiction to try and convict the accused of such an 
offence. 

Petition under sections 435 and 439 of the Code of Cri- 
minal Procedure, 1898, praying the High Court te revise the 
Judgment of the Court of the Sessions Judge of ‘Trichinopoly 
in Criminal Appeal No. 32 of 1922 preferred against the order 
of the Court of the Treasury Deputy Magistrate of ‘Trichino- 
poly in C. C. No. 1 of 1922. 


Kutti Krishna Menon for C. Madhavan Nair for the 


petitioner. 
The Public. Prosecutor on behalf of the Crown. 


The Court made the following 


- ORDER :_.The complaint in this case was of the offences 
of kidnapping a minor girl and theft of her jewels. Itis con- 
tended that ‘there was no complaint of an offence of enticing 
away a married woman for the purpose of having illicit inter- 
course with her (S. 498 I. P. C.) so as to give the Magistrate 
jurisdiction to take cognizance of that offence, as provided by 
S. 199 of the Code of Criminal Procedure. 


I am of opinion that the objection ts sound and must pre- 


vail. I agree with the observations of Ayling, J. in re Pedda 


Anninagadu (1921) M W N 514 to the effect that the sworn 
statement and the written complaint of a complainant may be 
read together for the purpose of ascertaining what the nature of 
the complaint in any particular case was. As “ complaints ” 
include oral allegations under the definition in S. 4 (1) (b) it 
would otherwise be necessary to say that there was no complaint 
in cases where the complainant had no paper or was unable to 
write or get any one to write for him when he came to the 
Magistrate, and if the Magistrate took down his complaint in 
writing (as he would be bound to do) it would be impossible to 
say where the complaint ended and the sworn statement began. 
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I do not feel bbund by the contrary opinion of Wallis, C. J. 
and Coutts Trotter, J. in 1921 M. W. N. 514, as they differed 
in the result of that case. 

But in the present case there was no allegation even in the 

sworn statement of complainant that the accused’s purpose was 
to have illicit intercourse with her daughter. 
° There is not even the statement as to puberty that there 
was in 1921 M. W. N. 514. Thus there was no complaint of 
an offence under S. 498 I. P. C. so as to give the Magistrate 
jurisdiction to try and convict the accused of such an offence. 

The conviction is quashed and the rst accused ts directed 
to be released from his bond and to be entitled to receive a re- 
fund of the fine 1f paid by him. 

A.S. V. NAN Conviction set aside. 
IN THE HIGH Court OF JUDICATURE AT MADRAS. 
ORDINARY ORIGINAL CIVIL JURISDICTION. 

Present | MR. JUSTICE Coutts-TROTTER. 


Jayammal ... Plaintff*. 
Y. 
The Madras and Southern Mahratta 
Railway Company, Ltd. ... Defendants. 


Negligence —Child of 7 years injured by a Railway Locomotive in attempt- 
ing to cross the line at a point where the public habitually cross the same as 
licensees—-Negligence of the Engine Driver and the fireman at the tunme—Trap— 
Contributory negligence in child en. 

The Plaintiff, a little girl aged 7 sustained personal injuries in crossing the 
Defendant’s Railway line, at a point where to the knowlelge of the Railway off- 
cials the villagers habitually crossed the line as licensees, by being run over by a 
locomotive Engine. At the time of the accident, the Engine Driver and the 
fireman were negligent in not keeping a proper look out on the left side of the 
Engine at that point where they knew that there was a special danger to be ap- 
prehended from people crossing the line both adults and chilfiren. In a suit 
by the Plaintiff to recover damages fot personal injuries against the Railway 
Company, held, that the plaintiff was entitled to recover. 

If a Railway Company allows childien to stray over its lines, it has to take 
all the precautions which would be unnecessary in dealing with an adult but 
which are required to protect children against their own thoughtlessness, 

Whereas in the case of a licensee who is an adult the owner of the pre- 
mises will only be liable if he has on those premises a trap, in the case of children 
he will be liable not merely if he maintains a trap but if he is guilty of ordinary 
Legligence. e ; 

The negligence of the parent o1 the guaidian of a child allowing the child 
to get into what may be called, a danger zone unaccompanied by an adult ca- 
pable of looking after it, cannot be imputed to the child as in the nature of con- 
tributory negligence. l 


Nugent Grant, T.S. Ramaswami Aiyar and F. Sundaram 
Aiyar for plaintiff. = 

Vere Mochett instructed by Brightwell and Moresby. for 
defendants. 


"C, S. No. 465 of 1922, 20th April, 1923. 
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The Court delivered the following 


JuDGMENT :— This is a suit brought by a little girl aged 7 
called Jayammal for damages for personal injuries against 
the Madras and Southern Mahratta Railway Company, Limi- 
ted. I confess that I have felt little difficulty about the facts 
which I may briefly summarize as follows. The village of, 
Amoor lies on both sides of the defendant’s railway line and 
the Wallajah Road Railway Station is in the middle of the 
village. To the north of the line lie most of the inhabited 
houses which make up the village, and in one of those the 
plaintiff lived with her father, a toddy contractor named Jaya- 
muni Naidu. The Post Office and certain shops lie to the 
south of the line. On the 15th June, 1921, the plaintiff went 
on an errand from the northern to the southern part of the 
village, and for that purpose she would have to cross the line. 
There are two recognised level crossings with gates where 
Railway servants are stationed to look after the public, one 
considerably to the East and the other considerably to the 
West of the station platform; but the evidence is that it is 
the habit of people who go from one part of the village to the 
other to cross the line at the point where the accident happened. 
It happened when the child was on her return journey, and 
the route which she took is quite clear from the plan. There 
is a wicket-gate close by the Assistant Station Master’s house 
on the extreme south side of the line. It is said that it is only 
meant to be used by the Assistant Station Master as a means 
of reaching his house, but it is clear that no attempt was made 
to keep it locked with a key for his exclusive use. The plain- 
uff went through this gate and walked west-wards along the 
side of the line until she got opposite to the platform which she 
desired to reach in order to cross the bridge and so go home. 
She then turned sharply to the right and stepped on to the 
track and was immediately knocked down by a locomotive of 
the defendant company. The locomotive had brought in the 
train from Ranipet (from the west) and the evidence is that 
as soon as the train comes into the station the engine is un- 
coupled and runs eastwards down the line, until it comes to 
some point ; then it changes its direction and is brought back 
along the loop-line (the southernmosteof all the lines of rails) 
on which the child stepped when she was hit, to reach an 
engine-shed to the west of the Station for the purpose of water- 
ing. The evidence is that as soon as the engine was uncoupled 
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the whistle was sounded. That would obviously not have ein aia 
helped the little girl, because, if the whistle had directed her ae 
; nthern 
attention and caused her to turn ther head, she would have M hratta 
seen the engine going away from her and not approaching aa a 
her. It is further said, though this is disputed, that the en- Ltd. 
gine whistle was sounded again after it got on to the loop-line 
sat the southern-most end of the two sets of rails and when it 
was 70 yards away from the scene of the accident. | am 
not convinced that the witnesses who speak to this were speak- 
ing with a definite recollection on the particular incident 
on this day rather than of the general practice which might 
have been omitted on any particular occasion. When the en- 
gine returned and came along the loop-line the driver was on 
the right-hand side of the foot-plate. I am satisfied that 
those of the plaintiff's witnesses who suggest that he stayed on 
the platform and left the engine to be rversed and taken to the 
shed by the fireman, are giving evidence which is either untruc 
or mistaken. I am quite satisfied that he was in charge of the 
engine; but I am equally satisfied that, standing on the 
righthand side of the foot-plate, he could not have seen this 
little girl walking along side the loop-line as soon as the engine 
got at all near to her, for the intervening body of the engine 
would obviously have obstructed his view. The two firemen 
were also in the cab, and I think it is quite clear that they kept 
no sort of look-out on the left side of the engine, for one of 
them, Manikkam, the first fireman, saw nothing and Dorai- 
swami, the second fireman, only saw the child when she was 4 
or 5 feet away from the Engine. 


I have no difficulty in holding on the evidence before me 
that the practice of the villagers was to take the short-cut across 
the line which the little girl was taking when she met with her 
injuries and that no serious steps were taken by the Railway 
officials to prevent either adults or children from going that 
way. The Station Master no doubt has tried to say that when 
he saw people doing it he prohibited them, but I do not believe 
him, and Johnson, the Engine Driver, frankly admitted that 
he tried to keep a special look-out when he neared the wicket- 
gate, because he knew that people did take this short-cut habi- 
tually. I entertain no manner of doubt that if a proper look- 
out had been kept on the left-hand side of the foot-plate, that o 
on the side of the wicket-gate, this accident could almost certain- 
ly have been avoided. A second whistle might have been 


had 
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given to warn the child if she had been seen and, if it were 
observed to be unheeded, the Engine could have been stop-’ 
ped as soon as it got into dangerous proximity to the child. I 
take it that Johnson, the Engine Driver, who admits that he 
knew that the villagers used this short-cut habitually so as to 
put him on his guard to be careful at that spot, must be taken 
tv have known if he had seen the child that she would be” 
morally certain to attempt to cross the line at exactly the point 
where she did cross it, and that it was incumbent upon him, if 
had seen her to take measurers to avoid an accident. The 
result seems to be (1) that the Railway Officials connived at 
the practice of the villagers in crossing the line at this point 
and (2) that the- Engine Driver and firemen were negligent 
in not keeping a proper look-out on the left side of the Engine 
at a point where they knew that there was special danger to be 
apprehended from people crossing the line, both adults and 
children. 


Such being my findings of fact, I have to apply the law 
to it as enshrined in numerous reported decisions. My find- 
ings amount to this, that the plaintiff was not a trespasser but 
at least a licensee, and that the Company through their 
servants were guilty of negligence. The question is whe- 
ther that negligence gives a remedy to the plaintiff in law. 
After a long and instructive argument in the course of which 
almost every reported case which could conceivably have any 
bearing on this matter was cited to me, I am still in consider- 
able doubt as to what is the real esal position. I do not 
think it can be reasonably expected that a Judge of first instance 
in this country should go through in review all the cases which 
were cited to him, but rather that he should summarise the con- 
clusions which he reaches as the result of his perusal of those 
cases and leave it to a Court of Appeal to put him right if he is 
wrong. Two considerations appear to me to be capable of 
being dealt with at the outset. I make po question but that if 
this had been a case of an adult, the Railway Company would 
have been entitled to rely upon a plea of contributory negligence. 
And there is an expression of opinion by Fry L. J. in the case 
of Stiefsohn v. Brook Bond © Co., (1) that contributory negli- 
gence can be imputed to a child. It ig urged upon me that in 
the case of a little girl of 7 years in this country where children 


are called upon at a very early age to take a share in such out- 


ER memangun aaa an aaa aS i ETE AAN ANA pa sa aaan ka a, 


1. 5 Times Law Reports 684. 
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door duties of a village household as tending cattle and the like, 
| might reasonably find that this child was of an age and under- 
standing to have contributory negligence imputed to her direct- 
ly. My own opinion is that the later decisions of the English 
Courts have left no room for such a doctrine, and I would espe- 
cially refer in this connection to the words of Lord Atkinson in 
Cooke’s case (2). He says “The duty of the owner 
of the premises owes to the persons to whom 
he gives permission to enter upon them must, it 
would appear to me, be measured by his knowledge, actual or 
imputed, of the habits, capacities, and propensities of those per- 
sons.’’ For the purposes of this case I translate that to mean 
` that if the owners of premises like a railway line allow children 
to take short-cuts across the line, they must be taken to know 


that a child of seven is likely to cross the rails heedlessly without’ 


looking to see whether there is a dangerous object such as a 
train or an Engine approaching. Two other phrases which 
occur in the cases also, I do not think I am called upon to con- 


sider here. The one is ‘ allurement’ and the other is ‘ trap’. ’ 


The doctrine of ‘ allurement, ’ as I understand it, is really equi- 
valent to justifying the presence of the injured plaintiff not mere- 


ly on the landowner’s premises in general but on the particular’ 


portion of it at which he received the injury complained of. 
Lynch v. Nurdin (3) is a familiar instance, and the doctrine is 
further illustrated by Cooke’s case itself and by the case of the 
Corporation of Glasgow v. Taylor (4). The only thing that 
could possibly be described as an allurement here is the more in- 
vitation to take the short-cut by leaving the wicket-gate unlock- 
cd which gave access to the company’s premises. A short-cut 
is in a sense an allurement to every one : but, I doubt if it is 
sa in the sense in which that phrase is used in the cases. The 
other doctrine that figures prominently in the English cases is 
expressed in the familiar term ‘a trap’, which has been fre- 
quently defined as a danger which is known or ought to be 
known to the owner of the premises and is not known or could 
not reasonably have been known to the licensee. Once more, if 
this had not been the case of a child, it would be impossible to 
say that this was a trap. A Railway Company which invites per- 
sons of ordinary intelligence to cross its lines of rails cannot, | 
think, be supposed to have invited or licensed them not to look 
and see whether there was an approaching engine or train 


ae ee, 
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before they step on to the track. The diffictlty arises in this case 
because the licensee was a child of tender years ; and the way 
in which the case is put to me is this, that, if a Railway Com- 
pany impliedly licenses children of tender years to cross their 
lines, they must exercise a degree of care sufficient to counteract 
the necessary heedlessness of such children. After much hesi- 
tation, I have come tothe conclusion that that argument fs 
sound and that I must accept the proposition that if a Railway 
Company allows children to stray over its lines, it has to take 
all. the precautions which would be unnecessary in dealing with 
an adult but which are required to protect children against their 
own thoughtlessness. That, I think, amounts to this and I do 
not shrink from it that, whereas, in the case of a licensee who © 
is an adult, the owner of the premises will only be liable if he 
has on those premises what the cases call ‘a trap’, in the case 
of children he will be liable not merely if he maintains a trap 
but if he is guilty of ordinary negligence. Or perhaps one may 
say that what in the case of an adult would be merely negli- 
gence, in the case of children may be regarded as a trap. If 
I am to put it in words, I would endeavour to phrase it thus :-—~ 
to invite children to cross lines of Railway over which trains run 
is to expose them to the danger of being run over by a passing 
train or engine which must be apparent to the Railway authori- 
ties and is not apparent to a child, and the scale appears to me 
to be turned when you have this added factor which to my mind 
is clearly revealed by the facts of this case, that the conduct of 
those in charge of the engine on this occasion was palpably 
negligent. 

One last point was taken by the Railway authorities which 
I think I can deal with very shortly. It was suggested that if 
there was an invitation to children to cross the line, it could only 
be taken to beean invitation to them to do so when accompanied 
by an adult capable of looking after them, and for this proposi- 
tion reliance was placed on the case of Burchell v Hickission(5 ) 


That was a case of a defective staircase and I think it is 
obvious that totally different considerations apply on the ques- 
tion of license or invitation to a thing like a stair-case and a 
thing like a short-cut across a set of Railway lines. The 
case has been invoked to establish a gort of dilemma that there 
is either no invitation at all to a child or at most an invitation 
to a child when accompanied by a guardian capable of looking 


s, (1880) so L, J. (C. P.) xox. 
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after it. That would seem to afford a complete dilemma, but 
I think the later cases negative the soundness of such a view. 
I also think, and I gather the same view is taken by Sir Fre- 
derick Pollock in the later editions of his Standard work on the 
Law of Torts, that the view that any negligence of the parent 
or guardian in allowing a child to get into what I may call the 
danger zone can be imputed to the child as something in the 
nature of contributory negligence, is exploded by the decision of 
the House of Lords in Cooke’s case. 

On the whole, I come to the conclusion that the Railway 
Company are liable in damages to the plaintiff for the reasons 
which I have given. 

It only remains for me in this case to fix the amount of 
damages. With the consent of the parties I have discussed 
the matter with my learned brother Ramesam whose knowledge 
of the conditions of life of such people is so much greater than 
my own and with his help and the best consideration | can give 
to it myself I fix the damages at Rs 3,500. That sum will be 
paid to the Official Trustee and the capital will be retained by 
him, pending the result of any appeal or pending the attainment 
of majority by the child. The funds will be invested at the 
discretion of the Official Trustee and the income will be paid 
by him to the child’s father during the child’s minority. The 
plaintiff will have her costs. 


C. A. S. aee ala Decree for plaintif. 
IN THE HIGH Court oF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE PHILLIPS. 
Kandaswami Goundan vee Petitioner* (Defendant). 


Narayanaswami Goundan ... Respondent (Plaintiff). 


Contract Act —S. 23— Bond in consideration of future cohabitation of plain- 
uff with Gefendant —Suit to enforce —Maintainability —Defendant having bene 
fit of contract by reason of his having had adulterous cohabitation with plaintif— 
Effect —C. P. C. —S. 115 —Matertal irregularity in exercise of jurisdiction 
Illegality of contract sought to be enforced —Plea of —Refusal to entertain 
Revision —Inter ference in 


The defence to a suit to enforce a bond was that, as the consideration for 
the bond was the future adulterous cohabitation of the plaintiff with the defen- 
dant, the agreement was void and unenforceable. The Court below found that 
defendant had benefited by the illegal and immoral contract, inasmuch as the 
adulterous cohabitation had taker» place, held that the/defendants’ plea was un- 
sustainable, and decreed the suit. Held, that the plea ought to have been sustain- 
ed and the suit dismissed. 
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*C. R. P. No. 297 of 1922, zoth March 1923. 
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Held further that, as the Court below not only failed to entertain the plea 
of illegality suo motu but refused to allow defendant to raise it and thus declined 
a jurisdiction which it undoubtedly possessed, it acted with material i:regularity 
in the exercise of its jurisdiction within the meaning of S. 115 C, P. C., and its 
order was therefore liable to be set aside in revision, 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
decree of the District Court of Coimbatore dated 21st October 
1921 in A. S. No. 107 of 1921 preferred against the decree of 
the Court of the Principal District Munsif of Erode dated 4th 
day of January 1921 in O. S. No. 399 of 1920. 

- A Krishnaswami Atyar for petitioner. | 

P. C. Sundaram Atyangar, Messrs Grant and Greatorex 

for respondent. 


The Court delivered the following 


JUDGMENT :— This is a suit upon bond executed in favour 
of one Alangi Ammal, and it has been found that the.considera- 
tion was future adulterous cohabitation. The consideration is 
obviously unlawful and therefore under S. 23 of the Indian 
Contract Act the agreement is void and cannot be enforced. 
The District Judge has however, found that because defen- 
dant has benefited by the illegal and immoral contract, inasmuch 
as the adulterous co-habitation has taken place, he cannot suc- 
ceed in his plea and has decreed the suit. He relies,on Detva- 
nayaga Padayachi v. Muthu Reddi (1), but that and other 
similar cases can be distinguished on the ground that the Court 
was not asked to enforce the immoral contract, but to set it 
aside after the object had been carried out. So far from de- 
iendant not being allowed to raise the contention that the con- 
tract is immoral it has repeatedly been laid down that when a 
Court finds a contract to be immoral or illegal it should decline 
to enforce it, even though defendant has not raised the plea. 
| need only refer to the judgment of Lord Mansfield in Holman 
v..Johnson (2) and to a recent case North Western Salt Com- 
pany, Lid. v. Electrolytic Alkali Company Lid. (3). Objec- 
tion is then taken that this Court cannet interfere under S. 115, 
Code of Civil Procedure, because no question of jurisdiction is 
involved. Reliance is placed on the observations of the Privy 
Council on the subject in Balakrishna Udayar v. Vasudeva 


Atyar (4). Here, however, the District Judge has not only 


failed to entertain the plea of illegality suo motu but has re- 
fused to allow defendant to raise it and had thus declined a 











1. (1920) 39 M. L. J. 525. 2 (1775) 1 Cowp. 341. 3. (1914) A. C. 461 
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jurisdiction which he undoubtedly possessed. He has clearly 
acted with material irregularity in the exercise of his-jurisdic- 
tion within the meaning of S. 115, Code of Civil Procedure, 
and in support of my view I refer to Gangayya v. Venkatra- 
mayya (5) and Sundaram v. Mausa Mavuthar (6). The 
petition is accordingly allowed and plaintifi’s suit dismissed 
with costs throughout, 


A, S. V. 


IN THE HIGH COURT or JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE KRISHNAN AND Mr. Justice 
WALLACE, 
Pallikudathan alias Samudi Goundan ... Petitioner* ( petition- 
er.) 
Ruddu Goundan fae Respondent (1st Counter 
petilioner). 





Criminal Procedure Code —S. 195 —Sanclion to prosecute —Grant of 
Revocation of -—-Jurisdiction —Village Magistrate —False information to 
Sanction under S. 182 17, P. C. in respect of —Sub-Magtstrate —Giant b»— 
Jurisdiction —District Magistrate’s order revoking sanction granted by Sub- 
Magistrate —Inte ference with —High Court —Jurisdiction —I, P, C. -—S. 193 
~ Sanction by Sub-Magistrate under —Appeal to District Magistrate from 
«rde: revoking sanction —A pplication fiom, to Sessions Judge and nol to High 
Court. 








A village Magistrate is not subject to the authority of a Sub-Magistrate as 
a public servant, and the latter has theretore no authority to grant sanction under 
€, 182 I. P. C. in respect of false information given to the forme. 

Quare when a District Magistrate revokes an order of a Sub-Magistrate 
granting sanction under S. 182 I. P. C., he does so in his capacity as the execu- 
tive head of the District and is not subject in his capacity as such public ser- 
vant to the control of the High Court, i e 

When a Sub-Magistrate grants sanction to prosecute under S, 193 I. P. C. 
for giving false evidence before him, he does so as a Court. An appeal against 
his order lies under S. 195 Criminal Proceflure Code to the Distiict Magistrate 
and from his order an application should be made to the Sessions Judge and not 
ta the High Court. 

Petition praying that in the circumstances stated therein 
the High Court will be pleased to set aside the order dated the 
goth September 1922 of the Court of the District Magistrate, 
Salem in C. M. C, No. 64 of 1922 resisting the sanction 


amme 

















"Cri. M. P. 105 of 1923 7th August 1923. 
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granted by the Stationary 2nd Class Magistrate of Harur in 
Mis. Case No. 5 of 1922 for the prosecution of the Respondent. 

K. V. Sesha Iyengar for the petitioner. 

T. M. Krishnaswami Iyer for the respondent, 

The Court made the following 

ORDER :__This is an application to this Court for grant 
of sanction to prosecute the counter-petitioner under Ss. 182 
EPG: Originally the application was made to the Sub- 
Magistrate under Ss. 193 and 211, I. P. C. but the Sub-Magis- 
trate finding that no charge was made against the counter 
petitioner by the petitioner converted the application into one 
under S. 182, I. P. C. and proceeded to grant sanction under 
that section and S. 193 for giving false evidence before him. 
On appeal to the District Magistrate the order granting sanc- 
tion under both the sections of the I. P. C. was revoked. The 
petitioner comes here and claims that we should give that 
sanction now. 

Taking S. 182 first it is quite clear that the Sub-Magis- 
trate had no authority whatever to grant any sanction in this 
matter because he was not the public servant to whom the in- 
formation concerned was given. It was given to the Village 
Magistrate. It is contended before us that the Sub-Magis- 
trate should be taken as a superior authority to the village 
under S. 195, Cr. P. C. and the ruling in The Queen v. Peri- 
annan (1) is relied on for the purpose but we are unable to 
concur with that ruling. It was not followed by this Court in 
the case in Venkatasami v. Narasimhayya (2). The learned 
pleader for the petitioner was not able to explain how the 
Village Magistrate could be taken to be subject to the authority 
of the Sub-Magistrate as a public servant. 

It was also argued that we cannot go into the question 
ourselves because the District Magistrate who revoked the 
sanction did so in his capacity as the executive head of the dis- 
trict and that he is not subject in his capacity as such public 
servant to our control. But it is unnecessary to decide this 
point, for we think that no sanction could properly have been 
given by the Sub-Magistrate and the revocation of that sanction 
under S. 182, I. P. C: is therefore right. The application so 
far as it refers to S. 193 should haveebeen made to the Sessions 
Judge and not to us because that sanction was granted by the 
Sub-Magistrate as a Court and the appeal lay under S. 19¢ 
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to the District Magistrate and from his order the application 
should have been made to the Sessions Judge. Such an ap- 
plication not having been made we decline to interfere in the 
matter. If so advised, the petitioner may make his applica- 
tion to the Sessions Judge. 
The petition is therefore dismissed. 
” AS. V. SAAP Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE KRISHNAN. 

K. V. S. Ramachandra Rao ... Petitioner” (accused in 
Bench Case No. 256 of 1921 on 
the file of the 2nd Class Bench 
Magistrate of Rajahmundry). 

Madras District Municipalities Act V of 1920—S. 249, Schedule 5. Ci. (g)— 

Construction—Last clause of clause (q) whether qualifies each of ihe previous 


clauses ot only the last of them—Paddy—Conversion into rice~lf an industrial 
process —Machinery dangerous to humana life—Meaning—Presumption. 

The last clause of clause Q of Schedule 5 to the Madras District Munici- 
palities Act V of 1920 “ which is likely to be dangerous to human life or health 
or property” qualifies each of the clauses preceding it beginning with “ storing 
any explosive or combustible material,” and not merely the last clause “any 
industrial process.” The object seems to be to bring under municipal control 
by the method of issuing licenses the keeping or using of things which are 
‘lungerous to human life, health, or propeity. 


Conversion of paddy into rice is an industrial process within the meaning 
of the clause. 


Ordinarily any large machinery is dangerous to human life, but it cannot 
be presumed that any particular machinery is dangerous to human life. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment dated 27th July 1922 of the Court of the Joint Magis- 
trate of Rajahmundry in Criminal Appeal No. 12 of 1922 pre- 
ierred against the judgment of the Court of the Second Class 
Bench Magistrate of Rajahmundry in Bench Cabe No. 254 of 
1921. 

P. Venkataramana Rao for petitioner. 

The Public Prosecutor on behalf of the Crown. 

The Court made the following 

ORDER im Ihis case raises the question of the construction 
of S. 249 of Madras District Municipalities Act V of 1920 
taken with clause (q) of Schedule 5. ‘The accused keeps a rice 
mill for converting paddy into raw rice, within three miles of 
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re 


the municipal limits of Rajahmundry. A notification was is- 
sued under S. 249 of that Act and as the result of that the 
parties doing anything for one or more of the purposes specified 
in Schedule 5 were obliged to take out licenses from the Chair- 
man. The accused has been convicted for not taking out a 
license accordingly for his rice mill with the time allowed. 

[t is argued before me that the conviction is wrong as 
accused’s mill was not used for any of the purposes mentioned 
in Schedule 5. - The points turns on how cl. (q) of Sch. 4. 
is to be construed, particularly on whether the last words of 
it “which is likely to be dangerous to human life or health or 
property” is to be read as qualifying the last clause “ any in- 
dustrial process ” or is to be read with each of the clauses pre- ° 
ceding it beginning with ‘ storing any explosive or combustible 
material.” Some clue to the construction of the clause (q) 
is given in the proviso to it wherein the words “ for private 
use” has to be clearly read with each one of the preceding 
words as otherwise it will be a direct contradiction of cl. (#) 
above. It seems to me reasonable to read “ likely to be dan- 
gerous to human life, health or property” as qualifying each 
one of the previous clauses in (q) and not merely the last. 
The object seems to me to bring under municipal control by 
the method of issuing licenses the keeping or using of things 
which are dangerous to human life, health or property. To 
hold otherwise will be to give undue extention to the clauses 
dealing with the using of fuel or machinery for industrial pur- 
poses. The purely grammatical construction of the language 
of cl. (q) would seem also to suggest that the last’ clause 
qualifies all the previous clauses. 

In the view taken by the lower Courts the’ question whe- 
ther the machinery used by the accused was dangerous to 
human life, health or property has not beem considered. Ordi- 
narily any large machinery is dangerous to human life, but we 
cannot presume it with reference. to any particular machinery. 
The case must therefore go back to the trial Court to be re- - 
tried in the light of the above observations. 

It may be stated in conclusion that I do not accept the 
argument that the conversion of paddy into rice is not an indus- 
trial purpose. It is clearly one. 

The conviction is set aside and the case remanded to the 
Bench Magistrate for a fresh trial and disposal. The fine 
if paid will be refunded. 

A.S. V. Conviction set aside and retrial ordered. 
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IN THE HiG COURT oF JUDICATURE AT MADRAS. 
Ordinary Original Civil Jurisdiction. 
[SPECIAL BENCH. | 


PRESENT :—.SIR WALTER SALIS SCHWABE, K. C. Chief 
Justice, Mr Justice Courrs TROTTER AnD Mr. Justice 
KUMARASWAMI SASTRI. 


In re Court Fees. 


Statule, Regulation, or Order—Date of its coming inte force—Publication 
—Date of-—Statute, ete, lo come into force from—Date of publication if ex- 
cluded o) included—Tesis~-Original Side, High Court-~Su:t instituted on sih 
May, 1922—Court-Fee payable on—Nolification in Fort St. George Gazette of 
sth May, 1922—Construction. 

By rules framed by the High Court under S. 107 of the Government of 
India Act, 5 and 6 Geo. V, c. 61, 6 and 7 George V, c, 37, and 9 anfi, ro George 
V, c. ror, the table of Fees leviable on suits on the Original Side of the High 
Court was increased and the increase was announced by a notification in the 
Fort St. George Gazette Extraordinary, published on the sth of May, 1922. The 
words of the notification were “that the amendments do come into force from 
the flate of publication in the Fort St. George Gazette,” The notification 
reached the High Court at about 5 p. m. on the sth of May, 1922, that is, 
at the close of the office houts on that day. 

On a question arising as to whether the new scale of fees applied to plaints 
filed on the sth of May, 1922, held by the Chief Justice and Coutts-Trotter, J. 
(Kumaraswami Sastriar, J., dissenting) that it did. 


Per the Chief Justice ~The word “from” preceding a date may have one 
of two meanings, namely, on and after, that is including the named date, or 
merely after, that is, excluding the named date, and it is necessary to look 
at the content and the circumstances ot each case to ariive at the true cons- 
truction. Further, unless there are valid reasons to the contrary, (1) if the 
named date 1s the beginning of a definite limited period, that is, where there 
is a terminus ad quem as well as a terminus a que, then prima facie the first 
day ıs excluded, and (2) if the named date is the beginning of an indefinite 
period, then prema facte the first day is included. 

Per Coutts-Trotie:, J. -—Where a statute fixes only the terminus 4 guo of a 
state of things which is envisaged as to last indefinitely, the common law rule 
ubtains that you ought to neglect fiactions of a day and the statute or regula- 
tion or order takes effect from the first moment of the day on which it is 
enacted o1 passed, that ıs to say, from midnight of the day preceding the day 
on which it is promulgated ; where on the other hand, a Statute delimits a period 
marked both by a texminus*a quo and a terminus ad quem, the former is to be 
excluded and the latte: to be included in the reckoning. 

The notification in question must be taken to have come into force on the 
first second of the 5th of May, that is to say, from the midnight of the 4th of May. 

Pet Kumarasawmt Sastit, J. — There is no hard and fast rule in deciding 
Whether the word “from” is inclusive or exclusive of the date of notification, 
nüd each case must depend “upon ite own circumstances and subject matter. 


Justice and equity demand that the date of the notification in question ought to 
be excluded. 
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Cases referred for the opinion of the Court as tu the Court fee leviable. 

Advocate General (C. P. Ramaswamt Iyer) for the 
Crown. 

V.V. Srinivasa Aiyangar for the party. 

The Court delivered the following 

Jupcments — The Chief Justice —— [he question to be 
decided in this case is whether on a proper interpretation of * 
the notification contained in the Fort St. George Gazette of 
May 5th, 1922 the rules imposing increased institution fees on 
suits on the Original Side of this Court apply the new scale 
to suits instituted on that day or not. The words of the noti- 
fication are “ that the amendments do come ino force from the 
date of publication in the Fort $t .George Gazette,” and the 
whole question is whether those words mean on and after that 
date, including May the sth, or after that date excluding May 
the §th. 


The matter has been most fairly and clearly argued by 
the Advocate General for the Crown and Mr. V. V. Srinivasa 
lyengar for the litigants, and I have also had the opportunity 
of studying and considering the judgments of my brothers, who 
take different views on this matter. I approach this matter 
conscious of the salutary rule that, in all statutes imposing taxa- 
tion, any real ambiguity must be decided in favour of the sub- 
ject and against the Crown. I consider that the hour of the 
day at which the Gazette was actually published is a wholly 
irrelevant consideration, because on neither view does it make 
any difference. If the Gazette had been published early in 
the morning, according to the view of Kumaraswami Sastri, J., 
the tax will come into operation only the next day. IF it had 
been published late in the night, according to the view of Coutts- 
Trotter, J., the tax would still be operative from the time the 
office opened fof the receipt of plaints on that day. l agree 
that we have nothing to do with the English Common Law ex- 
cept in so far as it may afford some guide as to the proper 
meaning to be attached to words in the English language. I 
think this may be deduced from a study of all the English 
authorities, namely, that in every case the word ** from ” pre- 
ceding a date may have one of two meanings, namely, on and 
after, that is, including the named datg, or merely after, that 
is excluding the named date, and that it is necessary to look 
at the context and the circumstances of each case to arrive 
at the true construction. But I think further that, unless there 
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are vaild reasons to the contrary, certain rules may be deduced 
and they may be stated thus : (1) that, if the named date is the 
beginning of a defined limited period, that is, where there is a 
terminus ad quem as well as a terminus a quo, then prima facie 
the first day is excluded ; (2) that, if the named date is the be- 
winning of an indefinite period then prima facie the first day 15 
‘included. | say prima facie because in my view there must be 
exceptions, for example, if I announced that I should sit on the 
Original Side from Monday next, I should interpret that to 
mean including Monday, and that whether I had announced 
that L should do so for a month only or whether I had left 
the terminus ad quem indefinite. In my view these rules have 
been recognised by the framers of the two Indian Statutes, the 
indian General Clauses Act X of 1897, 9. 3, sub-section (12), 
and the Madras General Clauses Act I of 1891, S. 9 follow- 
ing the English Interpretation Act of 1889, 52 and 53 Vic. 
cap. 63. Ido not think it necessary to decide whether any of 
these Interpretation Acts applies, though I incline to the view 
that the English Act applies, as none of them deal specifically 
with this point. 

Applying the general rules stated above to this case, the 
named date must be included unless there is some valid reason 
why it should not be, and I can find none. It is true that it 
may have the effect of making persons pay more than they 
understood they had to pay when they filed their suits ; but 
this seems to me a ground for criticising the method of im- 
posing this tax rather than a ground for interpreting the notice 
in any particular way ;» and 1 think that this argument is more 
than counterbalanced by the fact that this was a sudden im 
position of a tax which in many cases could be avoided if notice 
was given of it in time for suits to be filed between the time of 
the publication and of its actually coming ‘nto operation. 
What has greatest weight with me is that I am of opinion that 
in ordinary plain English, unless there is anything indicating 
the contrary intention in the context, ‘ from a named date” 
means “ on and after that day. ” 


I do not discuss the authorities in detail because I think the 
whole matter is summarized in the words of A. L. Smith, L. J. 
in Ju re North, Ex parte Hasluck (1). “In the reckoning 
of time each case must depend on its own circumstances and 
subject-matter,’ and giving the best consideration that I can 
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to this case and the circumstances and the subject-matter of 
this notification, in my judgment, the plaints filed on May sth 
are subject to the amended rules, and it must be declared ac- 
cordingly. 

Coults-Trotter, J. —— The short point for our decision ‘s 
whether the new scale of fees applies to the plaint filed in this 
Court on the sth May, the date of its publication in the Fort" 
Si. George Gazette. The High Courts of India are enabled 
to make rules for regulating the practice and proceedings of 
such Courts and to settle a table of fees to be allowed to officers 
of Court under S. 107 of the Government of India Act, 5 and 6 
Geo. V, c. 61, and 6 and 7 Geo. V, c. 37 and 9 and 10 Geo. V, 
c. 101, all of course being statutes passed by the Imperial 
Parliament. The Advocate-Gencral therefore contends that 
it follows that S. 36 of the Interpretation Act of 1889, 52 and 
$3: Vict. c. 63 alone applies and that we are not concerned 
with the Indian Statutes. Section 36, sub-section 2 of the 
Interpretation Act is as follows -— 

“Where an Act passed after the commencement of this 
Act, or any order in Council, order, warrant, scheme, letters 
patent, rules, regulations, or bye-laws made, granted or issued, 
under a power conferred by any such Act, is expressed to come 
into operation on a particular day, the same shall be construed 
as coming into operation immediately on the expiration of the 
previous day. ” 

If this contention be not correct, the orders made by the 
High Courts under the authority of the Government of India 
Act must be governed by the Indian General Clauses Act X 
af 1897 and the relevant Sections of that Act are section 3, 
sub-section 12, and S. 9. Section 3, sub-section 12 is as fol- 
lows 1 i 

“ Commencement used with reference to an Act or Rege- 
lation shall mean the day on which the Act or Regulation 
comes into force.” . e 

S5. 9 enacts that in any Act, it shall be sufficient, for the 
purpose of excluding the first in a series of days or any other 
period of time, to use the word “from” and for the purpose 
of including the last in a 7 of days or any other period 
of time, to use the word “to.” lf my opinion this case is 
not really affected by the a aa of whether the English 
Interpretation Act or the Indian General Clauses Act is to be 
looked to for the guiding rule in this case. The whole argu- 
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ment of Mr. Srinivasa Iyengar is based on the use of the pre- 
position ‘‘ from ” in the notification instead of the more obvious 
“on.” To my mind no useful purpose is served by drawing 
distinctions between particular prepositions such as “ on, ” 
“from,” “ from and after” and so forth and for that I have 
the authority of Doe v. Spence (2) and of Lindley, L. J. in 
Sidebotham v. Holland (3). It appears to me that while it is 
true that no one general rule exists as to the computation of 
time [See Sir William Grant in Lester v. Garland (4) and 
In re North, Ex parte Hasluck (1) ] the English Common Law 
has evolved two perfectly clear principles and they are the prin- 
ciples which I conceive that the draftsman of the Indian Gene- 
ral Clauses Act intended to embody in the sections which I 
have quoted. What I conceive to emerge from the decided 
cases is this : that as the law in general neglects fractions of 
a day you must either exclude or include the whole of the day 
with which a given statute or rule or regulation deals. And 
the exclusion or inclusion, I think, is clearly provided in two 
other rules. If you are fixing the point of time at which a 
certain state of things is to be called into existence, that state 
of things comes into existence at midnight of the 
day preceding the day at which or on which 
or from which or from and after which the new state 
of things begins. ` In such cases the statute or rule is only con- 
cerned in fixing the terminus a quo of a new state of law which 
is enacted to continue indefinitely, in other words, until repealed 
hy a new enactment of the legislature where, in short, you have 
a terminus 4 quo but no terminus ad quem. This principle 
is well illustrated by the case of Tomlinson v. Bullock (5). 
It is one of obvious convenience for it would be an intolerable 
burden upon the litigant public to require it to ascertain at 
which precise hour of the day a particular statttte is passed or 
a particular rule or regulation is promulgated. The other 
rule is this. When you have a period delimited by statute or 
rule which has both a beginning and an end, the word “ from” 
excludes the opening day and any words fixing the closing dav 
include that day. As was pointed out by Day, J., any other 
canon of construction would lead to an absurdity. For in- 
stance a policy of insurance to be good for one day from the Ist 
January might be valid only for a few hours or even for a few 
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minutes or conceivably not at all, unless you exclude the Ist 
January from the computation. Illustrations of the applica- 
tion of this principle are to be found in Isaac v. Royal Insurance 
Co., (6) In re Railway Sleepers Supply Company (7) South 
Staffordshire Tramways Company v. Sickness and Accident 
Assurance Association (8) Sheffield Corporation v. Sheffield 
Electric Light Company (9) and Goldsmiths’ Company v. 
The West Metropolitan Railway (10). ‘The distinction ap- 
pears to me to be vital and reconciles all the cases referred to in 
the argument. I think the rule that emerges is this : Where 
a statute fixes only the terminus a quo of a state of things which 
is envisaged as to last indefinitely the common law rule obtains 
that you ought to neglect fractions of a day and the statute or 
regulation or order takes effect from the first moment of the 
day on which it is enacted or passed, that is to say, from mid- 
night of the day preceding the day on which it is promulgated : 
where, on the other hand, a statute delimits a period marked 
both by a terminus a quo and a terminus ad quem, the former Is 
to be excluded and the latter to be included in the reckoning. 
This notification clearly falls within the former class and must 
be taken to have come into force on the first second of the sth 
May, that is to say, from midnight of the 4th May. It follows 
that the plaints filed on the 5th May are liable to the enhanced 
{ces laid down by the Regulatton. 

A very large part of the argument addressed to us on be- 
half of those who filed plaints on the 5th May was based 
on what was called a hardship suffered by them if our decision 
should be favourably to the Crown. Increased 
taxation is always in a sense a hardship to 
the- subject but I cannot see any special hardship 
imposed upon these particular litigants. If the suits which 
they filed are nbt in their opinion worth the expenditure entailed 
by the increased rate of institution fees, they would doubtless 
be permitted to withdraw them__a suit evaluated at that rate 
by the person who institutes it is not likely to be based on a 
very solid cause of action. In any event a line has to be 
drawn one side or the other more or less arbitrarily and it does 
not seem to me that considerations of supposed hardship can 
possibly affect the determination. [n my opinion the Crown 
succeeds, whether this matter is regulated directly by the Com- 
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mon Law of England and the English Interpretation, Act of 
i889 or by the Indian General Clauses Act which, in my opi- 
njon, should be construed.in the light of the numerous decisions 
ci the English Courts. I do not think too much. importance 
should be attached to the terminological significance of the 
words “ period ” and “series” which are the expressions used 
in the Indian Act. But it is clear that such considerations, if 
invoked, tend to support the contention of the Crown. In the 
case of the word “ period ” it is incontestably so, for the word 
cbviously imports from its Greek origin the completion of a 
circuit, that is to say, something which has both a terminus 
u quo and a terminus ad quem to begin and end the circuit. 

Kumaraswami Sastri, J. :_By a notification in. the Fort 
St. George Gazette Extraordinary, publisbed an Friday the 
sth of May, 1922, the Table of Fees which under Appendix 
lI of the old rules on the Original Side, were levied in respect 
cf the institution of suits was amended and instead of a fixed 
fee of Rs. Zo levied under serial No. 1, it was provided that 
Rs. 150 was to be levied in all suits where the value of the 
subject-matter did not exceed Rs. 10,000 and that, in respect 
of suits of higher value, Rs. 20 was to be levied for every 
Ks. 5,000 or part thereof in excess of Rs. 10,000. In respect 
cf serial Nos. 2 and 2 (a) it was provided that, in the case of 
suits cognizable by the City Civil Court or the Court of Small 
Causes, the same fee was to be levied as would be leviable 
were the suits instituted in those Courts, with a proviso that 
the fee shall, in no case, be less than Rs. 150. This.notihca- 
uon states that the amendments“ do come into force fr ọm the 
date of publication in.the Fort St. George Gazette. ’ 

A Gazette Extraordinary was issued on the sth of Mew. 
1922 containing the notification and it reached the High Court 
at about 5 p. m. that day and several plaintse had been filed 
before that hour. As the office hours are 11 a. m. to § p. m. 
the notification reached the Court at the close of the office 
hours. The question’ raiscd is whether the plaints instituted 
that day are to be.charged with a fee of Rs. 30 as under the 
old rules or with the fee provided for by the amended rules 
and this question turns en whether the notification is to take 
cfect from the 5th of May the day of publication or whethe1 
that day is to be excluded in determining the question as to 
from what date the amended rules have operation: ~~ The 
wording of the notification being that it is to take effect ‘ from 
the date of publication” it-is argued by the Advocate-General 
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who appears for the Government that the word “ from, ” in 
construing the notification, must be taken as inclusive of the 
date of publication and that the notification should apply to 
plaints presented on that date before the publication as the 
law does not take notice of fractions of a day. Mr. Srinivasa 
Jyengar who appears on the other side contends that the date 
of publication should be excluded and that the use of the word 
“ from ” does not necessarily connote thé inclusion of the first 
day. Reference has been made by the Advocate General in 
the course of his arguments to the General Clauses Act X of 
1897 and the Madras General Clauses Act 1 of 1891, but these 
Acts do not attord much help as Act X of 1897 only applies to 
the construction of the Acts of Governor General in Council 
and the Regulations made pursuant to those Acts and is not 
made applicable to any rules that may be framed. The legis- 
lature has refrained from making the provision of this Act ap- 
plicable to rules framed under statutory power. The Madras 
General Clauses Act 1 of 1891 similarly has no application to 
the question involved in this case. 5. 36 of the Interpretation 
Act of 1889 (52 and 53 Vic. C. 63) is also of no help even 
assuming that the Act applies to rules made under the powers 
conferred by S. 107 of the Government of India Act (a point on 
which I express no opinion) as the section refers to rules being 
expressed to come into operation “on” a particular day and 
not “from” a particular day. We have therefore to fall back 
on the general principles which govern cases like the present. 

There has been a great diversity of opinion as regards the 
Jegal effect of the use of the word “from” with reference to 
the computation of time and as to whether it must be treated 
as inclusive or exclusive of a terminus a quo. Hard and fast 
rules were attempted to be laid down in the earlier English 
cases. For example in Castle v. Burditt (11) it was held, rely- 
ing on the rule laid down in R. v. Adderly (12), that where the 
computation of time is to be made from an act done the day on 
which the act is done is to be included.” Distinctions were at- 
tempted to be drawn between the use of the words ‘ from the 
date ” and “from the day of the date.” It was, however, re- 
cognized even in the earlier cases that no hard and fast rules 
could be laid down. Lord Mansfield in Pugh v. Duke of 


leeds (13), where a lease was to run from the day of the date 
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of the indenture for 21 years and the question was whether the 
date of the lease must be included or excluded, observed as 
follows : “ In grammatical strictness and in the nicest proprie- 
ty of speech that the English language admits of, the sense of 
the word “ from” must always depend on the context and sub- 
ject matter whether it shall be construed inclusive or exclusive 
‘of the terminus a quo.” 

All the earlier authorities were referred to and discussed 
by Sir William Grant, M. R. in Lester v. Garland (4), which 
has been followed in subsequent cases. On a consideration of 
the authorities on the question as to whether in computing time 
from an act or event, that day is to be included or excluded, he 
cbserved as follows — 

“ It is not necessary to lay down any general rule upon 
this subject ; but upon technical reasoning I rather think it 
would be more easy to maintain that the day of an act done or 
an event happening ought in all cases to be excluded than that 
it should in all cases be included. Our law rejects fractions of 
a day more generally than the civil Jaw does. The effect is to 
render it a sort of indivisible point so that any act done in the 
compass of it is no more referable to any one, than to any other 
portion of it. butthe act and the day are co-extensive; 
and therefore the act cannot properly be said to be passed un- 
ti] the day is passed. But it is not necessary to lay down any 
general rule ; whichsoever way it should be laid own; cases 


would occur, the reason of which would require exceptions to 
be made. ” 


The Master of the Rolls referred with approval to the 
vyrgument of Sergeant -Palmer that in all the previous cases ex- 
cept one the act done, from which the computation is made in- 
clusive of the day, is an act to which the party against whom 
the time runs is privy ; and, as he has unquestionably the bene- 
fit of some portion of the day, there is the less hardship in con- 
structively reckoning the whole of it as a part of the time allow- 
ed him ; whereas in the case under consideration the event was 
one totally foreign to the party whose time for deliberation was 
to begin to run from that event. Maxwell in the “ Interpreta- 
tion of Statutes ” (Sixth Edition, P. 605) observes as follows. 

' ‘In the computation, of time, distinctions have been made by 
the Courts which were founded chiefly on considerations of 
convenience and justice. The general rule, anciently, seems 
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ad . 
to have been that both terms or endings of the period given for 
doing or suffering something were included ; but when a penal- 
t or forfeiture was involved in non-compliance with a condi- 
tion within the given time, the time was reckoned by including 
one and excluding the other of the terminal days. A distinc- 
tion was afterwards made depending on whether the point from 
which the computation was to be made was an act to which the 
person against whom the time ran, was privy or not. Thus, 
it the time ran “from” when he was arrested or received:a 
notice of action, it might justly be computed as including the 
day of that event ; but not so, if it ran from the death of ano- 
ther person ; a fact-of which he would not, as in the previous 
cases, necessarily be cognizant, or, in other words, in such and 
cognate cases the exact meaning Is signified by the phrase ‘from 
and after’. 

In In re North, Ex parte Hasluck (1), the point for con- 
sideration was whether the day of seizure by a Sherift should be 
included or excluded in computing the period of 21 days refer- 
red to in S. 1 of the Bankruptcy Act of 1890. Vaughan Wil- 
liams, J., observes as follows : 

“ There seems no doubt that by the common law when an 


act is complete on a particular day, and it becomes necessary to 


calculate from that day, the day on which the act was so com- 
pleted must be reckoned in the computation. This is the prin- 
ciple established in R. v. Adderley (12), and it was upon this 
ic was held in Glassington v. Rawlins (14), with regard to the 
act of bankruptcy grounded upon lying in prison for two months 
after arrest that the day of the arrest must be included in the 
computation of time. is 

After refrring to the section in the old and new Bankrupt- 
cy Acts the learned Judge observed as follows : 

“ I do not feel disposed, however, to revert to the common 
law principle unless the law clearly compels me to do so, be- 
cause it is much more convenient to have one rule of computa- 
tion of time in bankruptcy, and it is not readily to be assumed 
that the legislature intended to establish two rules. ” 

Lord Esher M: R. on appeal observed as follows =» 

“No general rule exists for the computation of time either 
under the Bankruptcy Act or any other statute, or ,indeed, 
where time is mentioned in a contract and the rational mode ot 
computation is to have regard in each case to the purpose for 


1. (1895) 2 Q. B, 264. 12, (1789) 2 Doug 162 "99 E. R. 295. 
I4 (1803) 3 East 407 : 102 ER, 653. 
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which the computation is to be made. ‘Notwithstanding the 
claborate array of authorities which have been cited to us they 
seem on being shifted to contain no binding rule to the effect that 
time must be computed according to a hard and fast rule ; that 
seems clear from the judgment in Lester v. Garland (4) which 
Sir William Grant after a learned examination of the whole 
subject laid down what I conceive to be the wholesome view 
that no general rule exists. A great deal of difficulty has been 
caused in the administration of the law and particularly of the 
common law by decisions in which technical rules have been fôr- 
mulated which were not true__that is, were not in accordance 
with the facts of the case. To say that by the common law 
a part of a day ts the whole of a day is to say something which 
is contrary to the truth ; it is a technical rule which was imposed 
upon the law with the result of bringing the law into disrepute. 
It is immaterial whether those older decisions were right in the 
particular cases ; if they, or any of them, laid down any gene- 
ral rule as to the mode of computing time, that rule has been 
departed from in recent times and no longer exists. ” 

A. L. Smith L. J., observed : 

“ Itis contended that the old authorities show that former- 
ly when time had to be computed from the doing of an act, the 
first day, that is. the day on which the act was done was includ- 
cd and that the rule is applicable to the present case. But it 
has been shown from subsequent cases that there is no such uni- 
versal rule and that in the reckoning of time each case must de- 
pend on its own circumstances and subject matter and for this 
Į need only refer to the judgment of Sir William Grant in 
Tester v. Garland (4) to that of Kelly, C. B. in sacs v. Royal 
insurance Company (6) and of Chitty, J., in Iun re Railway 
Sleepers Supply Company (7).” l 

Rigby, L. J. observed as follows : 

“It is said that the law takes no account of fractions of 
a day ; but that is not a correct statement, for it means that the 
law will never enquire at what time a particular event took 
place : for instance, a difference of five minutes in the registra- 
tion of two deeds in the Middlesex Registry would be suff- 
cient to determine a question of priorities, and the time of their 
respective registration wil, as a matter of course, be looked at. 
[f the doctrine is cut down to the proposition that in the compu- 
tetion the law takes no account of fractions of a day, then it 


4. (1808) 15 Ves 248 “33 E R 748. 
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mieans one of two things ; either that the fraction of a day is 
to be taken as a whole day or that it is to be excluded altogether 
from the calculation ; it does not help us to determine in any 
particular case whether the part is to be left out or kept in. It 
was contended before us and it seems at one time to have been 
thought to be law that where a fact or event was mentioned 
from which a given period of time was to be reckoned the Court 
was bound to reckon the portion of the day on which the act 
was done as though it were a whole day and to reckon it as the 
first day of the period. That doctrine underwent a thorough 
examination ‘in Lester v. Garland (4), at the hands of Sir 
William Grant who considered the case in which the first dav 
had been included or excluded and came to the conclusion 
(which I think was inevitable) that there was no general rule 
on the subject. His own view was that if there were to be a 
general rule it ought to be one of exclusion as being more rea- 
sonable than one to the opposite effect. His classification of 
the cases shows that where the calculation is in favour of a per- 
son, the construction should be adopted which is more favoura- 
ble tohim......... In my opinion although Sir Willam Grant 
did not put the proposition in so many words, his judgment 
leads us to the conclusion that the question whether the day on 
which the act is done is to be included or excluded must depend 
on whether it is to the benefit or disadvantage of the persoh 
primarily interested. 

The law is thus stated in Halsbury’s Law’s of England 
Vol. 27 page 446 : 

“ Expressions such as ‘ from such a day’ or ‘ until such a 
day ’ are equivocal since they do not make it clear whether the 
inclusion or exclusion of the named day be intended. As a 
general rule however the effect of defining a period in such « 
manner is to exclude the first day and include the last day.” 


I may also refer to Stroud’s Judicial Dictionary where it 
is stated “ from ” is much akin to “ after” and when used with 
reference to computation to time, for example, from a stated 
day, prima facie excludes the day of the date.” In Wharton’s 
Law Lexicon it is stated that the word “from ” ordinarily ex- 
cludes the day from which the time is to be reckoned but is con- 
strued inclusive of that day if the context requires it. Side- 
hotham v. Holland (15), was referred to by the Advocate 
General as showing that the words “at,” “on,” “from” and “on 


4. (1808) 15 Ves, 248, 3, (1895) 10. B. 378. 
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and from” have thé same meaning. That case turned upon the 
date of commencement of a tenancy and all that Lindley, L. J., 
held in that case was that the words “at,” “on”? “from” and“ 
and from” were, for the purpose of considering the validity of 
a notice, equivalent expressions and the learned Judge observed 
that any distinction between them for such a purpose as tha! 
avas far too subtle for practical use. 1 do not think that it is 
authority for holding that wherever these words are used they 
have the same meaning. Tomlinson v. Bullock (5) referrea 
to turned on the construction of S. 3 of the ae Act 35 and 
36, Vic Ch. 65, which runs as follows ; | 

“ Any single woman who may be gegen of a bastard 
child after the passing of this Act,” etc., 


It was held that the Act came into immediate operation 
and that order on application may be made in respect of a 
child born at any time of the day on the 1oth August 1872, 
when the Act received the Royal assent. Lush, J., was of 
cpinion that the Act was not intended to deprive the mother 
of a child born on the day on which it was passed of all remedy 
against the putative father, that it intended to substitute ano- 
her remedy for that which it took away, and that if that intent 
can be etfectuated without violence to its language it is the duty 


of the Court to so construe the Act as to carry out that inten-. 


tion. The case proceeded on considerations as to the intention 
of the legislature and of the hardships that would be caused to 
the mother and bastard. I do not think it is authority for the 
proposition that the use of the word “ from” invariably in- 
cludes the first day. The law as laid down by the more recent 
decisions being that there is no universal rulé and that in the 
reckoning of time each case must depend upon its circumstances 
and subject matter, there is no reason to hold that the exclu- 
sion of the first day where the word “from” & used is only te 
be in cases where there are two termini, as contended for by 
the Advocate General. His main argument was that the rule 
of the common law beihg that “ from ” is to be included for the 
computation of time, that the law would not take notice of frac- 
tions of a day, and that the authorities only made an exception 
where there were both termini, the common law rule ought to 
be applied in this country so as to include the first day whenever 
the word “from” is used. The common law rule, if. there 
was any such hard and fast rule, as contended for by the Advo- 
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5. B. 


cate Gencral, has not been applied in a seties of recent deci- 
a sions, the test laid down being whether the inclusion or exclu- 
ai sion would be just or equitable or would be in accordance with. 
Kumara- the intentions of the parties having regard to the circumstances 
swami . . 

Sarti, |. and subject matter of each case. I do not think that the rules 
of English Common Law based as many of them are on a sys- 
tem of jurisprudence and on considerations so different should ° 
be applied to this Court unless necessary for the ends of justice. 
It has not been held in any case that the English Common Law 
applies to this country. The rules of equity and good consci- 
ence are by the Civil Courts Act to govern cases not covered by 
Hindu and Muhammadan Laws. ‘The rule that the law will 
not take notice of fractions of a day has been used for the pur- 
‘pose of excluding the first day in cases where the inclusion 
would work hardship and I do not think there is any reason for 
including the day where an act is said to be done from a day and 
excluding the day where an act is said to be done from a day 
to another day. A number of days beginning with a fixed 
date is still a series of days and they do not cease to bea 
series simply because they are to go on indefinitely. It is ar- 
gued that the exclusion is necessary when there are two termi- 
ni because if one day is given for the doing of an act the law 
would be reduced to an absurdity. But it has always been re- 
‘cognized even in the older decisions that the word “ from” 
would exclude the first day, if otherwise it would lead to an 
absurdity and that though the law does not in general take 
notice of fractions of a day, yet it admits it if necessary. This 
was recognised as early as Combe v. Pitt (15). If the 
rule is that “ from ” includes or excludes the first day according 
to the context and the intention of the parties, it would neces- 
sarily exclude the first day when there are two termini and one 
day given and there is no necessity for having two rules of con- 
struction according as there are one or two termini. 


Applying the law as laid down in the previous cases to the 
facts of the present case, we have to sée whether the sth of 
May 1922 is to be included or excluded. I might, in this con- 
nection, state that [do not think that the principles which 

e govern, or the devices which are resorted to, by the Executive 
for the purpose of raising money by taxation ought to have any 
weight with us in determining whether the date of publication ts 


Ah to be included or excluded. I do not think the High Court is 








15. (1763) 3 Burr, 1424: 97 E. R. 907. 
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part of the taxgatHering machinery of the Government or has 
any concern with the consequences to the Government, of their 
decision on the construction of the rule. The rule, I take it, was 
passed by the Judges of the High Court in the exercise of the 
powers entrusted to them to control the administration of justice 
and the fees were raised because in the opinion of the Judges it 
“was just and proper that litigants ought to pay more for the 
benefits which they derive by resorting to the jurisdiction of the 
[Jigh Court. The notification expressly states that it is to have 
effect from the date of publication, the object of the publica- 
tion being that the public ought to have notice that the fees 
were being raised so that they might know exactly what they 
were in for when they resorted to the High Court for justice. 


The notification, as I have already said, was (as appears from: 


a note of the Deputy Registrar) received in the High Court 
at ¢ p. m., the office closing at 5 p. m. It seems to me that 
the litigants who filed plaints before they or even the ofhce had 
knowledge of the publication of the rule did what was perfectly 
valid under the old rules and they presented the plaints with 
Rs. 30 stamp irrespective of the value of their claim. A per- 
san who files a plaint which is properly stamped and which is 
in order at the time of presentation is entitled to have his plaint 
admitted on presentation though as a matter of convenience 


the office receives the plaints and admits that at the end of 
the day or later on. There seems to me to be very little jus- 
tice or equity in directing that persons who have done what was 
perfectly a legal and valid act at the time should pay a Court- 
fee which is much higher simply because a notification. was re- 
ceived at the close of the day making the higher fees charge- 
able from the date of the notification. It may well be that if 
those persons had notice that instead of Rs. 30 they had to 
pay at least Rs. 150 and a maximum that would range accord- 
ing to the value of their claim, they might rather have com- 
promised with the other side or might have had resort to other 
proceedings like arbitration for settling their claims. I can 
tind nothing to justify charging people, who filed their plaints 
on that day without knowledge of the notification which only 
reached the High Court at 5 p. m. with the higher fees in res- 
pect of plaints filed during the course of the day. 


Having regard to all the facts and circumstances of the 
present case, I think that, if the law is that there is no hard 
and fast rule in deciding whether the word “from ” is inclusive 
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or exclusive of the date of notification and that each case must 
depend upon its own circumstances and subject-matter, justice 
and equity demand that the date of the notification ought to 
be excluded. I would therefore direct that all the plaints 
received on the 5th of May, 1922 be stamped with Rs. 30. 


A. S. V. 
PRIVY COUNCIL. 


PRESENT :__LorD ATKINSON, Lorp PARMOOR, Lorn 
CARSON, SIR JOHN EDGE, AND Mr. AMEER ALI. 


Dinbat ... Appellant*. 


v. 


'K. B. Nusserwanji Rustomji and others ... Respondents. 


(On appeal from the Court of the Judicial Commissioner 


of Sind). 


Will—Construction—Son—Son’s widoww—Exclusion of—Terms appropriate 
for—Intention of testator—Asceitainmeni—Mode of—Guiving effect to such in- 
tention——Court’s duty in regard to—‘ Heirs”—Meaning in Will written in Eng- 
lish—English Law-—-H’ill—Constiuction—Rules applicable to—Wills of natives 
of India—A pplication to—Propriety of. 

Clauses 7 and 8 of the will ot a Parsi ran as follows — 


7, From and after the death of my wife my executors shall stand possessed 
of the residuary trust estate upon trust to spend from and out of the same 
a sum of Rs. 2,000 for the funeral expenses of my wife and for other ceremonies 
for one year after her death, and shall hold the residue upon trust to pay 
the net income thereof to my son J, for and during his lifetime and from and 
after his death upon trust for the widow and children of my son J absolutely 
ug tenants-in-common in such proportions that each male child shall get double 
the share of each female child, and the widow shall get the same share as a 
female child. Provided, however, that if any child of my son J shall have 
died in his lifetime laving a child or children him surviving, then such child 
or children shall take the share which his or her parent would have taken of 
the residuary trust estaté, if such parent had survived my son J, and if more 
than one the males always taking twice the share of the females. 


8. In the event, however, of the said son ‘J dying without leaving any 
issue how low so ever, but leaving only a widow, éhen my executors shall pay 
out of such residuary trust funds a sum of Rs, 10,000 absolutely to such widow, 
and in such case and also in the event of the said J dying without leaving any 
widow or issue how low so ever, my executors shall stand possessed of the 
balance of the said residuary trust estate in trust to spend Rs 2,000 for the 
funeral expenses of the said son J and to appropriate a moiety of the balance 
to such charitable objects for the purpose of psomoting liberal and religious 
education amongst the Parsi Zoroastrians of Karachi as my executors may in 
their fliscretion think fit, and divide the other moiety amongst my heirs accord- 
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ing to the law of intestate among Parsis, but excluding the widow of J from 
getting any share in such distribution. 

The wife of the testator prefleceased him ; the testator himself died in 
1905 ; and J died childless in 1973 leaving a widow surviving him. J's 
widow obtained letters of administration to his estate. 

In a suit brought by J’s widow for a declaration that as representative 
of J she was entitled to a half of J’s share of the residuary estate of the 
festator under Ss. 3 and 6 of the Parsi Intestate Succession Act, 1865, held that, 
by the terms of his will, the testator intended that J’s widow should be entirely 
excluded from any share in the distribution, whether as heir of her husband 
or otherwise. 


Held further that the testator did not intend to include J as one of his 
“ heirs” as that term was used in paragraph 8 of his will. 


_ The rule of law is to ascertain the intention of the testator as declare, by 
him, and apparent in the words of his will, and to give effect to this intention 
so far as, and, as nearly as may be, consistent with law. 


Meaning of the words “excluding the widow of J from getting any share 
in such distribution” in paragraph 8 of the will. 


In a will written in English the word “ heirs” would naturally joclude 
heirs as at the date of the testator’s death, subject always to a contrary intention 
being declared in a particular will. 


Impropriety of applying to wills of natives of India rules of construction 
adopted in the construction of wills made in England pointed out, 


Upjohn, K. C. and Ratkes for appellant. 

De Gruyther, K. C. and Brown for respondents. 

1922. May, 25. The Judgment of their Lordships was 
delivered by 

Lord Parmoor :— The question for decision in the appeal 
is the construction of the will of N. N. Pochaji, a Parsi inhabi- 
tant of Karachi, who died there in August, 1908. The testa- 
tor left a will dated the 21st June, 1907, of which probate has 
been granted to the respondents 1 and 2. The appellant is 
the widow of a son of Pochaji, named Jamshedji, and has ob- 
tained letters of administration to his estate. She asks for a 
aeclaration that as representative of Jamshedji’she is entitled 
tc a half of Jamshedji’s four-sevenths share of the residuary 


estate of Pochaji under Ss. 3 and 6 of the Parsi Intestate Suc- 
cession Act, 1865. £ 


The action was tried by Mr. C. Fawcett, Additional Judi- 
cial Commissioner, who held that Pochaji, by the terms of his 
will, intended that the appellant should be entirely excluded 
from any share in the distgibution, whether as heir of Jamshedji 
or otherwise. It is clear that the learned Judge appreciated 
the case put forward on behalf of the appellant before their 
Lordships. He states her claim to be that, though the will 
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may exclude her from sharing as an heir of the testator, it 
does not exclude her as an heir of Jamsedji. This decision 
was confirmed in the appellate Court, the Court holding that 
whatever might be the construction of the will in other respects, 
the appellant was excluded from claiming any share in the resi- 
duary estate of Pochaji by the clause “ excluding the widow of 
Jamsedji from getting any share in such distribution.” The 
general principle to be applied in the decision of the appeal 1 15 
not in dispute. The rule of law is to ascertain the intention 
of the testator as declared by him, and apparent in the words 
of his will, and to give effect to this intention so far as, and. 
as nearly as may be, consistent with law. In the present in- 
stance no issue of inconsistency with law arises, so that the only 
question is one of-construction. Pochaji, a Parsi merchant 
at Karachi, made his will in the English language. It is not 
necessary to set out the whole will, but clauses 7 and 8 are as 
follows + 


af 


7. From and afte: the death of my wife my executors shall stand 
possessed of the residuary estate upon trust to spend from and out of the same 
a sum of rupees two thousand for the funeral expenses of my wife and for 
other ‘ceremonies for one year after her death, and shall hold the residue upon 
trust to pay the net income thereof to my son Jamsedji, for and during ‘his 
lifetime and from arf after his death upon trust for the widow and children 
of my son Jamsedji absolutely as tenants-in-common in such proportions that 
each male child shall get double the share of each female child, and the widow 
shall get the same share as a female child. Provided, however, that if any 
child of my son Jamsedji shall have died in his lifetime leaving a child or 
children him surviving, then such child or children shall take the share which his 
or her parent would have taken of the residuary trust estate, if such parent 
had survived my son Jamsedji, and if more than one the males always taking 
twice the share of the females, 


“8, In the event, however, of the said son Jamsedji dying without 
leaving any issue how low so ever, but only leaving a widow, then my execu- 
tors shall pay oue of such residuary trust funds a sum of rupees ten thousand 
absolutely to such widow, and in such a case ani, also in the event of the said 
Jamsedji dying without leaving any widow of issue how low so ever, my exe- 
cutors shall stand possessed of the balance of said residuary tiust estate in 
trust to spend rupees two thousand for the funeral expenses of the said son 
Jamsedji and to appropriate a moiety of the balance to such charitable objects 
for the purpose of promoting liberal and religious education amongst the Parsi 
Zoroastrians of Karachi as my executors may in their discretion think fit, and 
divide the other moiety amongst my heirs according to the law of intestate 
among Parsis, but excluding the widow of Jamsedji from getting any share in 
such distribution. ” 


In the event of her surviving him, Pochaji appointed his 
wife, Khursedbai, sole executrix and trustee of his will ; but 


PART XV. | THE MADRAS LAW JOURNAL REPORTS. 575 


she pre-deceased hef husband. At the death of Pochaji in 
1906 he left surviving him his son Jamsedji, Dinbai, Jamsedji’ s 
wife, (who is the appellant), two daughters, and four grand- 
sons (who are respondents). Jamsedji died childless in May, 
1913, leaving his widow Dinbai surviving him. It is contend- 
ed on behalf of the appellant that Jamsedji is one of the heirs 
mmed in the will of the testator, being thereby entitled accord- 
ing to the law of intestate succession among Parsis to four- 
sevenths of the moiety of the estate, and that his rights arc 
now vested in the appellant as his administratrix, and that her 
rights as administratrix of the estate of Jamsedji are not affect- 
ed by clause 8 of the will. 


It will be convenient to consider, in the first place, the 
nieaning of the words “ excluding the widow of Jamsedji from 
getting any share in such distribution.’ In substance the coun- 
sel for the appellant suggested two limitations on these words. 
It was argued that the distribution was completed by the alloca- 
tion of the residuary estate amongst the heirs of Pochaji, and 
that the words did not apply to any subsequent devolution of 
the property. Their Lordships are unable to accept this in- 
terpretation, and see no reason for dissenting from the opinion 
of the appellate Court that they would apply to funds coming 
ta the appellant as representative of Jamsedji, in the event of 
Jamsedji being included in the class of heirs to the testator. It 
was further argued on behalf of the appellant that these words 
vere directed to exclude claims of the appellant which might 
have arisen under S. 5 of Act XXII of 1865 if Jamsedji had 
died in the lifetime of the testator, leaving his widow surviving 
him. In the first place the words construed in their natural 
meaning contain no such limitation, and secondly clause 8 ap- 
Gears to contemplate conditions which will arise after the 
death of the testator, and when the provisions of S. 5, Act XXII 
1865, would have ceased.to be operative. In any case there 
is no reason why the words “ excluding the widow of Jamsedji 
from getting any share in such distribution ” should not have 
their ‘natural general meaning, and to limit them to the event 
af Jamsedji pre-deceasing Pochaji, is to introduce a limitation 
not to be found in the terms of the will. It may be true that 
famsedji might have defeated the intention of the testator by 
making a will, or in some other form, alienating his interest 
in the residuary estate. The answer to this objection is that 
Jamsedji did not, in fact, either make a will or alienate his in- 
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terest ,and the testator may well have thought he had sufficiently 
safeguarded the interests of the other members of his family. 

It 1s pointed out in the judgment of the appellate Court 
that on this construction of the words “ excluding the widow 
of Jamsedji from getting any share in such distribution, ” it 
is not necessary to decide whether the words “ my heirs ” in 
paragraph 8 of the will include Jamsedji among the class 
This issue, however, was argued at some length before their 
Lordships. The will was written in English, and there is no 
doubt that in a will so written the word “ heirs’’ would natu- 
rally include heirs as at the date of the testator’s death, subject 
always to a contrary intention being declared in a particular 
will, It is hardly necessary to re-state so clear a principle, 
but reference may be made to the case of Hood v. Murray(1). 
This was a Scotch will, and Lord Watson states the rule as 
follows im 

“The rule, as I understand it, is simply this, that in cases where a 
testator or settlor, in order to define the persons to whom he is making a gift, 
employs language commonly descriptive of a class ascertainable at the time 
of his own death, he must prima facie, and in the absence of expressions indica 
ting a different intention, be urflerstood to refer to that period for the selection 
of the persons whom he means to favour. In my opinion, the rule has no other 
effect than to attribute to the words used their natural and primary meaning, 
unless that meaning is displaced by the context,” 

Accepting this principle in its fullest sense, the question ir 
the present appeal is whether the natural primary meaning has 
been displaced by the context. Various cases were referred 
to in the argument which depend on rules of construction, 
adopted in the construction of wills made in this country, and 
applicable to documents framed with the knowledge of the 
rules of construction which are afterwards applied to them. 
These cases are not of assistance in the construction of a Pars: 
will made at Karachi. In Bhagabati Barmamya v. Kali 
Chatan Singh (2), Lord Macnaghten, delivering the judgment, 
says — ; 

“Tt is no new doctrine that rules established in English Courts for 
construing English documents are not as much applicaple to transactions be- 
tween natives of this country. Rules of, construction are rules designed to 
assist in ascertaining intention, and the applicability of many such rules depends 
upon the habits of thought and modes of expression prevalent among those 
to whose language they are applied. English rules of construction have grown 
up side by sifle with a very special law of property and a very artificial 
system of conveyancing, and the success of these rules in giving effect to the 
real intention of those whose language they are used to interpret, depends not 
more upon their original fitness for that purpose than upon the fact that English 


1. (1888) 14 A. C. 124. 2, (1920) L R 387. A. s4:21 M. L. J. 387 
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documents of a formal kłnd are ordinarily framed with a knowledge of the 
very rules of construction which are afterwards applied to them. It is a very 
serious thing to use such rules in interpieting the instruments of Hindus, who 
view most transactions from a different point of view, think differently and 
speak differently from Englishmen, and who have never heard, of the rules in 
question, ” 


A similar opinion is expressed in Norendra Nath Sircar v. 
Kamalbasin Dasi (4) :— 
d 


“To construe one will by reference to expressions of more or less doubtful 
import to be found in other wills is, for the most part, an unprofitable exercise. 
‘Happily that method of interpretation has gone out of fashion in this country. 
To extend it to India would hardly be desirable. To search and sift the 
heaps of cases on wills which cumber our English Law Reports in order to 
understand and interpret wills of people speaking a different tongue, trained in 
different habits of thought and, brought up under different conditions 'of life, 
seems almost absurd.” 


It is therefore not necessary to examine the present will 
in the light of rules of construction which have been applied in 
English decisions. On the construction of the will of Pochaj: 
their Lordships agree with the appellate Court. In their 
opinion the testator did not intend that his son Jamsedji should 
take any interest under his will as an heir. The testator in- 
tended that the only interest in his property which Jamsedji 
should take or have was a right cf maintenance under para- 
graph 6 during the lifetime of the testator’s wife if she sur- 
vived the testator, and a life interest under paragraph7 in the 
testator’s property undisposed of under the earlier paragraphs 
of the will, and that he did not intend to include Jamsedji as 
one of his “ heirs” as:that term is used in paragraph 8. If 
the contention of the appellant could be maintained, she would 
be entitled not only to Rs. 10,000 specifically bequeathed to her 
for her absolute use, but also to one-half of the four-sevenths 
of the moiety of the testator’s residuary trust estate mentioned 
in the fifth paragraph of the will. 

In their Lordships’ opinion this would not be in accord 
with the intention of the testator as declared in the terms of 
his will. 

Their Lordships will humbly advise His Majesty that the 
appeal shall be dismissed wtih costs to be paid out of the 
estate. 

Solicitors for the appellant : Watkins and Hunter. 

Solicitors for the respondents : Montner and Sons. 
Appeal dismissed. 





(4) L.R 231, A. P.N, 
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' PRIVY COUNCIL.» 


PRESENT :— VISCOUNT FINLAY, LORD ATKINSON AND 
Mr. AMEER ALI. 


Raja Indrajit Pratap Sahi ie A ppellant* 


Amar Singh and others Na Respondents. 
(On Appeal from the High Court at Patna). 


Procedure Additional evidence Appellate Court —Jurisdictton 
Right of suitors—Civil Procedure Code (1908), O. 41, R. 27, O. 47, R. 1—Privy 
Council—Practtce. 

Under O. 41, r. 27, the jurisdiction of an appellate Court to admit additional 
evidence is not limited to cases where the Court itself discovers some lacuna or 
defect and requires evidence to enable it to pronounce judgment. A suitor is 
entitled for any “ substantial cause” to apply to the Court for the admission of 
further evidence and Court has a discretjon in the matter. 











The Judicial Committee has unrestiicted powers to admit further evidence 
for the non-production of which at the initial stage sufficient ground has been 
made out. =. 

Kessowyt v. Great Indian Peninsula Railway Co., Le R. 34 I. A. 115 distin- 
guished, Sreemanchander Dey v. Gopalchunder Chuckerbutty, 11 M I A 28 
referred to. 


Appeal (No. 70 of 1921) from a decree of the Patna 
High Court, afirming a decree of the Additional Subordinate 
Judge of Gaya. 

The respondents 1 to 3 brought action for recovery of 
two mouzas Lakhwar Khas and Lakhawar Faridpur. The 
defence was that these two mouzas along with another were 
included in a previous grant to the defendants under the de 
signation Damodarpur Lakhawar. The sole question at issue 


between the parties was what was denoted by the name Damo- 
dar Lakhawar. 


The trial Judge decreed the plaintiffs’ claim and the High 
Court afhrmed*his decree on the ground of a lacuna in the evi. 
dence of title of the defendants. Certain documents elucida- 
ting the lacuna referred to by the Courts were traced, after a 
diligent search by the appellants who applied to the High Court 
for their admission before judgment was delivered. There 
Was no question about the genuineness of the documents and 
they clearly established the defendants’ case. The High 
Court held that they had no jurisdictign to admit the documents 
as additional evidence. The result was that the defendants’ 
appeal was dismissed. Hence this appeal. 


“1923 May 15, 
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The facts and the contentions of the parties are clearly 
set out in their Lordships’ judgment. 

1923. March, 15, 19 and 20. De Gruyther, K.. C. 
and Dube for the appellant. 

Dunne, K. C. and Wallach for the respondents. 

1923. May,15. The Judgment of their Lordships was 
delivered by 

Mr. Ameer Ali — The facts of this litigation are set out 
in detail in the judgments of the Courts in India; it is consequent- 
lv not necessary to state them here at any length. The suit 
relates to two villages, named respectively Lakhawar Khas and 
Lakhawar Faridpur, lying within Mahal Margaon, appertain- 
` ing to the Tikari estate in the Province of Behar. It appears 
that in 1843 there was a Government survey of Mahal Mar- 
gaon, in the course of which a Khasra map was prepared by 
the Amin of these two villages along with another called 
Lakhawar Damodarpur. The map is Ex. 14 in this case, and the 
memorandum on the back is marked 1 4A. 

In the middle of the nineteenth century the Tikari estate 
belonged to one Raja Mode Narain Singh. He died some- 
where in the year 1856 or 1857 without any male issue, leaving 
him surviving two widows named respectively Rani Asmedh 
Koer and Rani Sunit Koer, a brother’s son, Ran Bahadoor 
Singh and a sister’s grandson, Krishna Pratap Sahai, the ancus- 
tor of the present appelldnt often named in these proceedings 
as the Raja of Tankuhi. On Raja Mode Narain Singh’s 
death, in the absence of any direct male heir, natural or adopted, 
his widows took possession of the estate for their 
lives. Ran Bahadoor Singh, who, under the circumstances, 
was the reversioner, appears, however, to have acquired pos- 
session by some arrangement with the widows. 

In 1895 Raja Krishna Pratap Sahai brought a suit against 
Ran Bahadoor Singh and the two widows of Raja Mode Nara- 
in Singh, for recovery of the whole estate, on the allegation that 
he had been adopted bysthe widows subsequent to the death of 
the Raja under authority given by him in his lifetime. This 
suit was dismissed by the Subordinate Judge ; from his deci- 
sion an appeal was preferred to the High Court of Calcutta. 
Whilst the appeal was pending the parties came to a settlement 
and an ekrarnama was executed by Krishna Pratap in which 
were embodied the terms of the compromise. This document 
is marked Ex. 20, and bears date the 30th of May, 1880. By 
the terms of this agreement Raja Krishna Pratap Sahai under- 
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took to withdraw all claims to the estate, in consideration of 
the grant to him by Ran Bahadoor Singh, of a Mokarari settle- 
ment of certain villages set out in detail in that document. 
Pursuant to this agreement Ran Bahadoor Singh, by a pottah 
of even date, granted to Krishna Pratap Sahai, the Mokarar: 
of the villages named in the ekrarnama and set out specifically 
in the grant. The potta recites the agreement already refef- 
red to and then proceeds to describe the properties demised 
thereunder. One of these is named as Damodarpur Lakhawar. 


The controversy in the present suit relates solely to the 
question, what does Damodarpur Lakhawar-denote ? 
It should be noted here that the rental fixed for the Moka- 


rari was Rs .2,701 per annum. 


Raja Krishna Pratap Sahai, the grantee, appears to have 
token possession, under the patta, of the properties conveyed to 
him thereunder by Ran Bahadoor Singh. The plain- 
tiffs’ claim that under the designation of Damodarpur Lakha- 
war only one village was granted to Raja Pratap Sahai and 
that the grantor retained possession of the other two, viz. : 
iakhawar Khas and Lakhawar Faridpur, and that they on the 
24th January, 1914, obtained a grant of the same from the 
present owner of the 7 1|2 annas share of the Tikari estat: 
within whose property these villages lie; and they ask, as 
against the first defendant, the representative of Raja Krishna 
Pratap Sahai, recovery of possession of these two villages witn 
mesne profits. The defendant No. 2 is the present possessor 
of the 7 1|2 annas share and she supports the plaintiffs’ claim. 

The contesting defendant, on the other hand, alleges that 
“in the mofassil all the three villages are known by the 
name of Damodar Lakhawar,”’ that they were “ measured 
together’ (in the survey of 1843) and that all three were en: 
tered under the name of Damodarpur Lakhawar in the zemin- 
cari office of the Tikari Raj; and he claims that what was 
granted to Raja Krishna Pratap undey that name was not one 
village only but all the three bearing the common designation 
of Lakhawar. He further alleges that the grantee and his 
heirs have ever since been in possession of the three villages 
and that the present suit has been falsely instituted against him. 
As already stated the sole question at issue between the parties 
is what does the name Damodarpur Lakhawar denote ; in 
other words, whether it refers to only one village or to the 
three villages together. 


$ 
PART XVI.] THE MADRAS LAW JOURNAL REPORTS. 581 


This is an action in ejectment ; in the proceedings under 
S, 146 of the Criminal Procedure Code in 1912 the defendant 
was found to be in possession of the villages in dispute, against 
the claim of the plaintiffs ; and in the cadastral survey proceed- 
ings taken under the provisions of the Bengal Tenancy Act of 
1885 they again failed to establish their allegation. Their 

*failure in those proceedings led in fact to the institution of the 
present action in August 1914. The onus thus lay heavily on 
the plaintiffs to show that the defendant was not in possession 
of these properties by virtue of the title he alleges. And this 
they could easily have done, in order to shift the onus, by 
proving that the rent for the two mouzahs was paid scparately 
into the estate office, and that the three villages were separately 
entered in the estate records. Their Lordships have not ob- 
served in the judgments of the Courts in India a reference to 
this aspect of the case. 

In both the Courts the matter in controversy has been 
dealt with as involving a simple construction of the words of 
the patta. Both the Subordinate Judge and the learned 
Judges of the High Court of Patna have found that the three 
Lroperties form separate mouzahs, that tke two disputed vil- 
lages are not appurtenant hamlets (Dakhihilis) of Damudar- 
pur, that consequently what was granted under the pottah was 
only one village specifically named in the grant. They put 
aside the documentary evidence adduced by the defendant of 
the dealings with the three mouzahs as a composite property, 


mainly on the ground of a lacuna in the evidence which made 
the transactions look suspicious. 


The Subordinate Judge decreed the plaintiffs’ claim, and 
his decree has been affirmed by the High Court, though it has 
held he had fallen into error on several findings of fact. 


The present appeal to His Majesty is from the judgment 
and decree of the High. Court. 


In dealing with this case it is necessary to bear in mind 
two undisputed facts. First, that in the survey of 1843 the 
lands of the three mouzahs were measured together. The 
learned Judges of the High Court find it impossible to say why 
this was done. But Exhibit 14A, the memorandum on the 
khasra map prepared by the Amin for purposes of the regular 
survey, which was to follow, contains the explanation. The 
three mouzahs were measured together, as the lands were in- 
termixed (AMakhlut). In this circumstance may be found the 
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key to the whole history of these villages. ° Though the areas 
found on measurement are given separately, all three bear the 
same number in the Collector’s register. 


The appellate Court thinks that this is due to the fact 
that the three villages appertain to one mahal. This expla- 
naion seems hardly well-founded. Besides, were this the cor» 
ject view, all the other villages described in Ex. 14a which also 
bear the name of Lakhawar would have borne one and the same 
number. Their Lordships have no doubt that the three 
Makhlut villages bearing one number in the Collector’s registe” 
were regarded as one composite revenue unit. The revenue 
assessed on these mouzahs appears also to be a consolidated 
amount. 


As stated already the grant was made on the 30th May, 
1880. In it the name of the property is given as “ Damodar 
pur Lakhawar.’’ In the schedule which contains the details 
ot the mouzahs the names of the Thikadars (lessees), who 
were in possession at the time and the Jama at which settle- 
ment was made are set out. ‘The particular property forming 
the subject of the grant is described thus: “ Damodarpur 
Lakhawar, Pargani Okri, Mahal Sufi, District Gaya. ” 


Twelve years before viz., on the 5th April, 1868, Ram 
Sunit Koer, the second widow of Raja Mode Narain Singh, 
had granted to one Ram Sahai, whose name appears as lessee 
in the list attached to the pottah of 1880, a lease of 7 1/2 annas 
share of 6 mouzahs for 15 years at a yearly rental of Rs. 757 
In this document also the property is described as Damodarpur 
Lakhawar. On the 15th September, 1875, Raja Ran Baha- 
door himself granted to one Mohar Singh a pottah for 13 years 
in respect of the remaining 81/2 annas share of the same vil- 
lages at a rentaf of Rs. 749__thus making a total of Rs. 1,506 
ior both shares. On the 23rd January, 1880, shortly before 
the compromise in the suit of 1875 Ran, Bahadoor Singh gave 
to one Harihar Narain Singh, whose name also appears in the 
list attached to the pottah of the 30th May, 1880, an usufruc- 
tuary lease for 15 years. Inthe kabuliat executed by Harihar 
Narain Singh, the component parts of Damodarpur Lakhawar 
are for the first time specifically set out. It recites that he 
had “ obtained a Thika settlement of the whole and enti-e 
16 annas of Mauza Lakhawar Khas, Lakhawar Mlakhlut 
Damodarpur, Lakhawar Makhlut Faridpore, Mahal Suf, Par- 
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gana Okri, District Gaya, original with dependencies, on a fix- 
ed and consolidated Jama of Cos. Rs. 1,495,” together with 
certain other items, amounting in the aggregate ta Cos. 
Rs. 1,507. After giving other details it goes on to state that: 


“Under the Order of the authority for the time being, resting with me 

the Thikadar, on payment of Cos, Rs 10,800 as Zarpeshgi bearing interest at 

annas per cent. per mensem, according to Ktowli Satawa (i ¢., usutructuary 

moitgage) account given below, and Rs so01, as Zarpeshgi bearing no ;nterest, 

to be set off at the end of the term, from Sarkar Raja Ran Bahadur Singh.. .. 

i Sans for a term of 15 years, I shall take and hold possession of the leasehold 
properties. odie ieee sees if 


A schedule is attached to this document showing the an- . 


nual rental of the properties of which Harihar Narain Singh 
had obtained the lease, deductions to be made therefrom on ac- 
count of interest, the amounts to be deducted on account of prin- 
cipal, and the balance remaining therefrom, which was to be 
paid to the Mokaraidar, the grantee under the potta of 1880. 
This document would go to show that what was granted in 1880 
referred to all the three villages which were grouped under 
the one name of Damodarpur Lakhawar, and would be conclu- 
sive on the point in controversy. But both the Subordinate Judge 
and the learned judges of the High Court think, as already mer- 
tioned, that there was a gap in the evidence which the defen- 
dants had failed to supply and that, therefore, the story that 
the grant included all three mouzahs could not be true. On 
this point the Subordinate Judge expresses himself thus ;— 


“Thus the grantor of the lease as shown by Exhibit 15 makes a clear 
profit of about Rs 6,000 by way of interest over the Peshgi money received, and 
he takes about Rs 8,000 more as Peshgi money than that in Exhibits L and G ; 
under such circumstances simply because the rental in Exhibit 15 happens to he 
Rs 1,507 and 30 Mds. of rice almost equal to what there is in Exhibits L and G 
it cannot follow that the same profit accruefl, to the landlord, and therefore the 
same property was leased out in Exhibit 15 as in Eshibits L and G. In fact 
the landlord for apparent larger profits might have reduced the rent and might 
have granted three villages by Exhibit 15 and, as the profit was not so much 
before he took larger rent and granted only one village ‘and 71\2 annas of 
Ampathua for almost the same rent.” 

The learned judges of the High Court take a similar view. 
‘They say — ° 


“Now there is evidence to show that the portion of the Jama which 
was to be set off in favour of the Tikari Raj against the Zarpeshgi was actually 
set off, but there is nothing to show that any corresponding set off was ever 
mefle by the Tikari Raj in favour of the Tamkuhi Raj (the appellant). The 
only conclusion to be drawn from this is the conclusion drawn by the learned 
Subordinate Judge, viz., that the Tikari Raj was getting the benefit of the set-off 
and that the Tamkuhi Raj was not in possession of the three Mouzas but of only 
one, Even if the Tamkuhi Raj did take the whole of the cash rent from 
the Ticcadar, however, this also would show nothing. Under his Mokarari 
the Raj of Tamkuhi was to get a clear profit of Rs 1,151—12—0o a year after 
deduction of Mokarari rent. Now the highest amount that in any, year was 
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ever payable by Harihar Natain to the Tikari Raj was Rs 708—10—o, s that 
even if the Tamkuhi Raj took the whole of this sum it was less than the whole 
amount to which it was entitled under the Mokarari, and the fact of taking it 
all would not in any way show that it had possession of the Mouzas in sujt. ” 


- The conclusion of the Indian Courts being thus based on 
the absence of evidence on the part of the defendant to show 
what arrangement had been made by Ran Bahadoor Singh in 
respect of the demands of Harihar Narain Singh, who held thee 
usufructuary mortgage, the appellant tried to trace further 
transactions to elucidate the gap to which the Subordinate Judge 
and the High Court referred, and on which practically the case 
was decided. It appears that before judgment was delivered 
by the High Court he traced, after diligent search, certain docu- 
ments contemporaneously executed by Ran Bahadoor Singh by 
which he had made effective provision for meeting the demands 
of the usufructuary mortgagee and the claims of the Mokara- 
ridar ; and obtained copies from the registry ofhce where thc 
documents executed by Ran Bahadoor Singh were registered, 
and applied to the Appellate Court for their admission as ma- 
terial evidence in proof of his case. One of these documents is 
the Hukumnamah (authority) addressed by Ran Bahadoor 
Singh to Harihar Narayan Singh which bears date 
the 31st May, 1880. The other is a Tunkhah 
or authorisation addressed by Raja Ran Bahadoor to 
one Telkhari Singh dated the 24th January, 1880. Telkhari 
Singh appears to have been a lessee of certain mouzahs belong- 
ing to Ran Bahadoor Singh and the direction to him is in these 
terms i... 


“ Whereas Harihar Narayan Singh, son of Babu Mukha Singh, resident 
of Bishunpore Pandui Pergunnah Ekil District Gaya by occupation zemindar has 
been granted a lease for a term of 15 years in respect of 16 annas of Mouza 
Khas Lakhwar Lakhwar Makhlut Damodarpore Lakhwar Makhlut Faridpore 
Mahal Sufi Pergunnah Ekil Djtrict Gaya original with dependencies at an 


annual Jama of Rs 1,507 of Company’s coins, in cash Mal with Abwab and 
30 Maunds of sunned rice from 1296 to 1310 for a consideration of Rs 10,878 as 
an advance bearing interest at the rate of o-8-o per mensem as perKatwa Satwa 
Account and Rs 561 as advance bearingno interest to be set off against the rent 
of the last year of the term. And Rs 5,520.11-0 as is the interest on the said 
avance bearing interest from November, 1287 to 1295 the period of disposses- 
sion and the payment of that amount is necessary. Therefore it is written to 
you that you should pay the said Rs 5,520 as per details out of the rental in 
respect of Bhekhdharaut Mahal Sufi Perg. Bhelawar the leasehold village, year 
after year to the said lessee (Harihar Narayan Singh) after obtaining receipt.” 


The Hukumnamah directed to Harihar Narayan Singh 
bears date the 1st June, 1880, namely the day after the Moha- 
rari potta of the 30th May, 1880, in favour of Raja Krishna 
Pratap Sahai. The document runs thus — 
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“TS . ; 

“ Sri Harihar Narayan Singh, son of Mukhi Singh, resident of Mouzah 
Bishunpur Pandul, Pergunnah Ekil, District Gaya and Thikadar in respect 
of 7 as 6 pies out of the entire 16 annas of the Mouza Damodarpore Lakhawar 
and Lakhawar Khas, Pergunnah Okri and of 8 annas 6 pies of the said villages 
in all 16 annas of the said villages by occupation zemindar. ” ae 


Then it goes on to say + . 


‘“ Whereas the 16 annas of Mouza Damadarpur Lakhwar and Lakhwar 
Khas original with dependencies together with Mouza Mohamadpu: Khurd and 
Mohamadpur Kalan and Manikpur Bahari bearing an annual fixed Jama of 
Rs 2,701-12-0, half of which is Rs 1,350-14-0 as according to the currency have 
been given in perpetual mokarrati commencing from 1288, from generation to 
generation, from progeny to progeny, from heirs to heirs, trom successor to 
successors without any provision for forfeiture, cancellation and resumption from 
the Sirkar of this estate, in favour of Raja Krishna Pertap Bahadur Sahi, son 
of Raja Kharga Bahadur Sahi, resident and proprietor of Raj Reyasat Tamkohi, 
Pergunnah Sidhua Jobna, District Gorakhpore under a Mokurrari deed dated 
this day. Hence it is given to you in writing that you should pay and-dellver 


Rs 3,507 mal (rent) with cesses in cash and 30 Maunds of Arwa rice the ient 


of the said Mouza due from you, commencing from 1296 Fasli to 1310 Fasli up 
till the terms of your Thika, to the officers of Raja Krishna Pertap Sahi, Mokur- 
raridar trom year to year, from season to season, from kist to kist in accordance 
with the conditions and terms of kistbandi embodied in Thika Kabuliyat. And 
in case of the non-payments of the rentals specified to the extent of cash as set 
forth above, 


There can be no question as to the genuineness of these 


documents. They appear to have been duly registered on 


their execution, the copies produced have been obtained from 
the registry ofice under the rules and regulations framed by 
authority. The only question is whether they can be admitted 
as evidence. [f they are admissible they place beyond dispute 
the fact the grant was in respect of all three villages which arc 
known under the composite name of Damodarpur Lakha- 
war. But the learned judges have held that they had no juris- 
diction under Rule 27, Order 41 of the Code of Civil Proce- 
dure Act, 1908, to admit in evidence these documents. 


Rule 27 runs as follows + 


(1) The parties to an appeal shall not be entitled to produce additional 

evidence, whether oral or documentary, in the Appellate Court. But if —~ 

(a) The Court from whose decree the appeal is preferred has 
refused to admit evidence which ought to have been admitted ; or 

(b) The appellate Court requires any document to be preduced 
or any witness to be examined .to enable it to pronounce judgment, or for-any 
other substantial cause, the appellate Court may allow such evidence or documert 
to be produced, or witness to be examines}, 


The matter does not come under clause (a). With re- 
gard to clause (b) the High Court construed the rule with the 
assistance of the decision in Kessow gi Issur v. The Great Indian 
Peninsular Railway(1), that it implies a prohibition against the 
additional evidence except where the Appellate Court has itself 
discovered some inherent lacuna or defect, and required evi- 
dence to fill up the gap or remedy the defect. They have 
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apparently not considered the question that the suitor may be en- 
titled for any “ substantial cause ” to apply to the Court for the 
admission of such additional evidence. The case of the admis- 
sion of such additional evidence. The case of Kessowgt [ssur 
v. The Great Indian Peninsular Railway (1) on which the learn- 
ed Judges have relied, was peculiar in its character. A suit had 
been brought on the Original Side of the Bombay High Court’ 
against the Great Indian Peninsular Railway to recover dama- 
ges for injuries sustained in consequence of an accident occasion- 
ed by the laches of the officials of the railway. The suit had been 
decreed by the Court of first instance ; the Railway Company 
then, on discovery of some new evidence, applied for a review 
of judgment before the learned judge who had decreed the 
claim ; he refused the application. Then the Company filed 
an appeal, and applied to the High Court in its appellate juris- 
diction for leave to produce the same evidence they had present- 
ed to the first Court and which had been rejected. The High 
Court not only gave permission to the appellants in that case to 
produce the evidence, but extended the permission to other evi- 
dence. As thts Board pointed out, the procedure adopted by 
the Appellate Court was quite irregular. In the Course of 
their judgment the Board laid stress on the limitations to the 
power of an Appellate Court to require additional evidence on 
their own motion to supplement what had been produced by the 
parties. In their Lordships’ opinion Kessowj?’s case has no 
bearing on the present debate. In this connection it may be 
useful here to refer to the remarks of Lord Westbury in the 
case of Sreemanchunder Dey v. Gopalchunder Chuckerbut- 
ty (2), where, dealing with the power of the Appellate Court 
to require additional evidence under the provisions of the cog- 
nate section, S. 355, in the Civil Procedure Code of 1859, he 
said as follows «_. 


“When the matter came up by appeal to the High Court, the High 
Court was dissatisfied with the reasons given*by the Court below, and with 
the evidence taken in it; and the High Court, acting apparently ex mero motu, 
and not at the jnstance of the parties, determifed to take original evidence 
anew, by the examination of other witnesses, It is a power given by the Code 
to the High Court, which may be very wholesome: but it is desirable that the 
reasons for exercising that power should always be recorded or minuted by the 
High Court on the proceedings A power of that character should, be exercised 
Very sparingly, because, where it is done not at the instance of the parties but 
at the suggestion of the Court itself, witnesses may be called who are not the 
witnesses that the parties themselves would have thought fit to adduce > and 
it is possible (which appears to be the case here) that the new original inquiry 


by the High Court may be in itself imperfect, and not sufficiently extensive to 
answer the purposes of justice.” 
a tat nah aa eA REA i, 


I LR3ATA 115, 2 MIAR 
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Both in the case of Sreemanchunder Dey v. Gopalchunder 
Chuckerbutty(1) and Kessowji Issurv. The Great Indian Penin- 
sular Ry. (2), their Lordships were dealing with the power of 
the Appellate Court to require evidence to be produced for the 
purpose of enabling the Court to pronounce judgment. Those 
cases did not refer to the right of one or other of the parties 
to produce evidence which he considered enssential for the de- 
termination of the action. Under Order 47, Rule 1, which 
reproduces $. 623 of the Civil Procedure Code Act XIV of 
1882, a party has a right to apply for a review of judgment to 
the Court that has decided the case before an appeal has been 
preferred. The grounds on which such an application may be 
made are specifically set forth in Rule 1. In the present case 
an appeal had been preferred and a review, therefore, was out 
of the question ; and the defendants took the only and proper 
course, viz. : to apply to the High Court, which was in posses- 
sion of the case, to admit the additional evidence either under 
the general principles of law or under the specific provisions of 
Rule 27, which lays down that the Appellate Court may for any 
other substantial cause (viz. : other than those particularly spe: 
cified) allow such evidence or documents to be produced or wit- 
nesses to be examined. Rules of procedure are not made fos 
the purpose of hindering justice. As the application is now 
before their Lordships for the admission of the documents to 
which reference has already been made, it is desirable to ob- 
serve that there is no restriction on the powers of the Board 
to admit such evidence for the non-production of which at the 
initial stage sufficient ground has been made out. It is only 
necessary torefer to page 289 of Mr. Bentwich’s “ Privy 
Council Practice ” where he has set out the cases in which the 
power has been exercised. 

Their Lordships, therefore, have admit the two docu 
ments in respect of which the application is made; and on these 
two documents they have no doubt that Ran Bahadoor Singh, 
by the words “ Damodarpur Lakhawar, ” denoted all the three 
villages, and that he purported to give, and gave in mokarari 
all three of them to the grantee. On the whole, therefore, 
their Lordships are of opinion that the decrees of the Courts 
below should be set asidé and the plaintiffs’ suit dismissed. The 
appellant will be entitled to his costs both here and in the Courts 
in India, and their Lordships will humbly advise accordingly. 


1% tr MIA 28. 2 LR 340A 115. 
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Solicitors for the appellant : Hy. $. L. Polak. 
Solicitors for the respondents : IW. IF .-Box and Co. 


Ke Vole ING ime A ppeal allowed. 
PRIVY COUNCIL. 


PRESENT :__Lorp BUCKMASTER, LORD DUNEDIN, LORD, 
CARSON, SIR JOHN EDGE AND LORD SALVESEN. ; 
(On appeal from the High Court at Madras.) 


Subbayya Pandaram. tek A ppellants*. 
v. 
Muhammad Mustapha Maracayar and others... Respondents 


Limitation ci, Aris. 134, 144; S. 10o— l pplicabtlity—Trust Properiy—Sale 
in execution of a decree obtained for debi of trustee—Purchaser at, in possession 
of property for over 12 years—Effect—Suut by succeeding trustee to recover pro- 
porty—Limitation—Decree declaring property subject to trust—Purchaser party 
tc—-E fect of decrer-—Not res judicata against trustee—Nol effecitve to interrupt 
adverse possession of purchaser— iri. 134—Transfer by trustee—Transfer under 
an adverse execuiton agains! trust tf a. 


Immoveable property devoted to chatitable purposes was attached and sold 
in execution of a decree obtained against the then trustee by one of his creditors 
‘The sale was confirmed on rith August, 1898 and delivery of possession was 
mafle to the purchaser on the very same day. After the attachment, but before 
the sale, the appellant, the person next entitled to the trusteeship, instituted a 
suit in which, by a decree dated 31st December, 19090, it was declared, in the 
presence of the purchaser, that the property attached was trust property. The 
purchaser, however, continued to be in possession of the property purchased by 
him from the date on which he obtained delivery thereof till 23rd July, 1913. 
when the appellant, who had by that time succeeded to the office of trustee, 
instituted a suit for the recovery of the property from the purchaser. 


lield that the suit was barred either under Art. 134 or Art. 144 of the 
Tamitation Act, and that S. 10 of the Act did not preclude the defendant from 
relving upon the bar of limitation. 

Hleld further that the decree dated 31st December, 1900, did not effect res 


judicata against the purchaser and prevent him from asserting that the property 
was his own. 


At the moment when the decree dated 31st December, 1900, was passed, 
the possession of the purchaser. was ajlverse, and the declaration that the pro- 
perty had been properly made subject to a trust disposition, and therefore ought 
not to have been seizefl, did not disturb or affect the quality of his possession ; it 
inerely emphasised the fact that it was adverse. No further step was taken in 
consequence of thaf declaration until the present proceedings were instituted, 
When it was too late. 


Appeal (No. 84 of 1920) from‘a Decree of the Madras 
High Court, affirming a decree of the Temporary Subordinate 
Judge of Tanjore. 

The Appellant is the present trustee of a Charity. Some 
of the trust properties were attached and sold in execution of a 
decree against his father in 1898. An objection to the attach- 
ment on behalf of the present appelfant (then a minor) was 
disallowed on the ground that he had no locus standi during the 
lifetime of his father. From the date of the sale, the respondents 


*P, C. Appeal No. 84 of 1920, 26th June, 1923. 
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have been in possession of the properties. The appellant 
succeeded his father as trustee in 1913 and instituted the pre- 
sent suit in the same year. The only question in the appeal is 
whether the suit is barred by the operation of the statute of 
Limitations. 


. The suit was dismissed by both the Courts in India but on 
different-grounds. Hence the present appeal. 

The facts and the arguments appear sufficiently from their 
1 ordships’ Judgment. 

Kenworthy Brown for the ‘appellant. 

De Gruyther K. C. and Dube for the respondents. 

1923. June, 26. The Judgment of their mains was 

delivered by 

Lorp BuckMASTER.— The real question in this appeal is 
whether the suit is barred by the operation of the Statute of 
Limitation. l 


It was instituted by the appellant to recover, as against a 
purchaser under an execution sale and those who claimed under 
him, certain property which had by two deeds dated the 21st 
February, 1890 and the 13th December, 1894 been devoted to 
charitable purposes. The first of these two documents de- 
clared that the heirs of the settlor in the order of primogeniture 
should be trustees and conduct the said charities. The set- 
tlor died in 1895, leaving him surviving his widow and Aruna- 
thellam, his only son. Arunachellam is the father of the pre- 
sent appellant. He was trustee of the charity and having be- 
come involved in debt one of his creditors sued him and obtain- 
ed a decree in execution of which the endowments of the charity 
were attached. The settlor’s widow, on behalf of the appel- 
lant who was then an infant, filed an objection to the attach- 
nent, but it was dismissed on the ground that*during the life- 
time of the appellant’s father he had no locus standi. In the 
same year another suit was instituted by the minor “acting 
through the same next’ friend seeking to establish the validity 
of both the deeds, and while this suit was pending, the property 
was brought to sale under the decree against Arunachellam on 
the 22nd March, 1898. It was purchased by Maracayar who 
is since deceased, and whose legal personal representatives are 
the respondents Nos. 4 to 8 of this appeal ; the sale was con- 
firmed on the 11th August, 1898, and delivery of possession 
was made to the purchaser, the settlor’s widow being removed 
from possession. From that day until the institution of these 
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proceedings, the purchaser and those claiming under him have 
been in uninterrupted possession of the property. 


On the 31st December, 1900, it was declared in the second 
suit of 1897 that the properties, including those seized under 
the execution sale, formed a trust estate for the purpose speci- 
fied in the deed. On the gth November ,1911, the appellant. 
who had come of age on the 6th August, 1910, petitioned the 
District Court asking for leave to bring a suit to remove Aruna- 
chellam from the office of trustee, and such leave was granted ; 
the suit for removal was accordingly instituted and on the 21st 
July, 1913, a decree was obtained removing Arunachellam, and 
the appellant succceded as trustee. The present suit was then 
brought on the 23rd July, 1913, to recover the property. Both 
the learned Judge, before whom the matter first came, and the 
learned Judges of the High Court have decided against the ap- 
pellant but on different grounds ; the result of the decisions was, 
Lowever, in their Lordships’ opinion, correct. 


There is no doubt that whatever period of limitation be 
assigned, the full period had run before these proceedings werc 
instituted, unless it could be alleged that by virtue of the pro- 
ceedings to which reference has been made, there was some 
interruption in the period. 


Now the real argument in favour of the appellant was 
that in the presence of the purchaser it was declared that the 
trust had been validly created and that the property was, in fact, 
trust property, and it is suggested that this effects res judicata 
as against the respondents and prevents them from now assert- 
ing that the property is their own. Their Lordships do not 
think that the decree had that eftect. At the moment when 
it was passed the possession of the purchaser was adverse, and 
the declaration that the property had been properly made sub- 
ject to a trust disposition, and therefore ought not to have 
been seized, did not disturb or affect the quality of his posses- 
sion; it merely emphasised the fact that it was adverse. No 
further step was taken in consequence of that declaration until 
the present proceedings were instituted, when it was too late. 

A further argument has been put forward to the effect that 
the Statute of Limitation begins to run afresh as each new 
trustee succeeds to the office, and in support of that view re- 
liance is placed in the case of Sri Sri Ishwar Shyam Chand Jiu 
v. Ram Kanai Ghose (1), and in the case of Vidya Varuthi 

ru (gu) L R 38 I A 76:21 ML J 1145. 
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Thirtha v. Balusamt Ayyar (2), but these authorities do not 
assist the appellant. In each case they relate to the effect of 
an attempt on the part of a trustee to dispose of the property 
by a permanent mokurari lease. This he has no power to do, 
though he is at liberty to dispose of it during the period of his 
life and a grant made for a longer period is good, but good only 
to the extent of his own life interest. It follows, therefore, 
that possession during his life is not adverse, and-that upon his 
death the succeeding trustee would be at liberty to institute 
proceedings to recover the estate, and the statute would only 
run against him as from the time when he assumed the office. 
Such an argument has no relation to the case where, as here, 
property has been acquired under an execution sale and pos- 
session retained throughout. ‘Their Lordships are, therefore, 
of opinion that this suit is barred either under Ss. 134 or 144 
of the First Schedule to the Limitation Act. The former 
fixes the period as 12 years where the suit is to recover posses: 
sion of 1mmoveable property conveyed or bequeathed in trust 
or mortgaged and afterwards transferred by the trustee or 
mortgagee for a valuable consideration ; and the latter assigns 
the same period where the claim is for possession of immove- 
able property or any interest therein not thereby otherwise 
specially provided for. 

This is not, in fact, a transfer by the trustee himself for a 
valuable consideration, though there is little difference in prin- 
ciple between a transfer under an adverse execution and a sale 
by the trustee himself, but disregarding that section, 9. 144 
covers the exact case. Further, S. 10 of the Limitation Act 
appears also to contemplate the exact position : it is in these 
terms :— 

“ro. Notwithstanding anything hereinbefore contained, no suit against a 
person in whom property has become vested in trust for gny specific purpose, 
or against his legal representatives or assigns (not being assigns for valuable 
consideration), for the purpose of following in his or their hands such property, 


or the proceefls thereof, or for an account of such property or proceeds, shall 
be barred by any length of time.” 


and it shows that, where it is sought to follow trust property, 
as in the present case, on the ground that the person in posses- 
sion knew that it was trust estate, the claim is not barred, ex- 
cepting in a case of assigns for valuable consideration, and the 
exception shows that in hat event the claim may be defeated 
by adverse possession. The purchaser in the present case is 
clearly within the terms of the exception, and consequently he 
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is not prevented, by reason of the fact that the property was 
to his knowledge trust property after the date of the decree, 
from relying on the provisions of the statute which limit the 
ume within which suits must be brought for recovery. 


Their Lordships will, therefore, humbly advise His 
Majesty that the appeal should be dismissed with costs. 


Solicitor for appellant : Douglas Grant. 
Solicitors for respondents : T. L. Wilson and Co. 


K. V. L.N. ee Appeal dismissed. 
| PRIVY COUNCIL. 
PRESENT Viscount HALDANE, LORD PHILTAIMORE 
AND Lorp CARSON. 
(On appeal from the Bombay High Court.) 


Alcock, Ashdown and Company, Limited ... <A ppellants*. 
y. 
The Chief Revenue Authority of Bombay ... Respondent. 


Income tax— Excess profits —Assessment —A ppeal —Chief Revenue Autho. 
rity—Date to stale case-—~Mandamus—Jurisdiction of High Court—Spectfic 
Relief Act (1 of 1877), S. 45 —Government of India Act, 1915 (5 and 6 Geo. 5 
C 61), 8. 106, Sub-S. 2 —Indian Income tax Act (FIT of 1918), $. 51 Excess 
Profits Duty Aat (X of 1919), S 

The power given to the e Revenue Authority to state a case for the 
opinion of the Court under S. 51 of the Indian Income Tax Act, involves a duty 
to exercise it when in the course of an assessment an important question of law 
arises for decision. Julias v. The Bishop of Oxford, 5 A. C. 214, 222 : applied. 


When the Chief Revenue Authority fails to exercise the power, the High 
Court, under S. 45 of the Specific Relief Act, has power to make an order requir- 
ing him to exercise it. The jurisliction of the High Court is not excluded by 
5, 106, sub-S, 2 of the Government of India Act, it not being, “the exercise of 
original jurisdiction in any matter concerning the revenue.” 


The question whether interest-bearing securities owned by a company are 
to be treated as part of the capital employed, in the business of the company for 
the purposes of S. 6,0f the Indian Excess Profits Duty Act, is an important ques- 
tion of law which should be referred for the opinion of the Court, even if the 
Chief Revenue Authority considers that a reference is unnecessary Spooner v, 
Juddow, 4 M, I. A. 353. Chief Commissioner of Income Tax v. North Anant- 
pur Gold Mines, Limited, 44 M. 718 disapproved. The Gas Lighting Improve- 
ment Company, Limited v. Commissioners of Inland Revenue, (House of Lords’ 
recent decision) referred to. 

A question of law ought to be decided in a regular manner anf, upon proper 
materials. 

Decree of the High Court reversed. 


Appeal (No. 62 of 1922) Raa an Order of the Bombay. 
High Court discharging a rule nisi obtained by the appellants 


*P, C. Appeal No, 63 of 1922, 7th June, 1923. 
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for an order under’S. 45 of the Specific Relief Act, requiring 
the Chief Revenue Authority of Bombay to state a case for 
the opinion of the Court. | 

The facts appear fully in their Lordships’ Judgment. ` 

The appellants were assessed to excess profits..duty of 
about Rs. 800,000 for the year 1918, even though their state- 
ment in the Income Tax Return showed that the percentage of 
profit was not in excess of the average capital for the standard 
years 1913, 1914, 1916 and 1917. They appealed to the 
Chief Revenue Authority against this assessment and asked 
him to state a case for the opinion of the High Court. The 
request was refused and the assessment was confirmed. 

The appellants then applied by petition to the High Court. 
under S. 45 of the Specific Relief Act, praying that the Chief 
Revenue Authority may be ordered to state a case for the 
opinion of the Court. A rule nisi was granted but it was sub- 
sequently discharged after arguments on the ground that, the 
question was one of fact.- (For Judgment, see 45 Bom. 881). 
Hence this appeal. ; 

1923. May, 4, 7. Clauson, K. C., Latter, K.C. and 
Cyril King for appellants : Under S. 51 of the Indian Income 
Tax Act, there is a Statutory duty to state a case and refer it 
for the opinion of the Court. Section 45 of the Specific Relief 
Act empowers the Court to issue an order in the nature of a 
mandamus requiring the Chief Revenue Authority: to perform 
the Statutory duty. The question at issue is not one of fact 
but one of construction of the Excess Profits Duty Act. “The 
Act differs materially from the English Acts. (Counsel were 
stopped). ; : ; 

Dunne, K. C. and Reginald Hills for the respondent : The 
High Court had no jurisdiction to make any order, having re- 
gard to the terms of S. 106, sub-S. (2).of tle Government 
of India Act, 1915. Spaoner v. Juddow (1), Chief Commis- 
sioner of Income Tax v. North Anantpur Gold Mines Co.(2). 
This view is also supported by the terms of S. 52 of the Income 
Tax Act.’ Section 51, sub-S. (1) does not say that the 
Revenue Authority shall state a case upon application. Fur- 
ther, the High Court did take into consideration that there 
was a question of law involved but decided the question adverse- 
ly to the appellants. There is no use in sending the 
case back. There is no appeal against the decision of the 

4 MIA 353, a (3921) TLR 44 M 718 : 41 ML J 175 
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High Court on a case stated. Tata Iron and Steel Co. v. 

Chief Revenue Authority (3). 


1923. June, 7. The Judgment of their Lordships was 
delivered by © 


Lord Phillimore :—This is an appeal from an order made 
by the High Court of Judicature at Bombay on the 21st Octo- 
ber, 1920, discharging with costs a rule nisi directed to the 
Chief Revenue Authority of Bombay, whereby the Authority 
was called upon to-show cause why he should not be ordered 
to refer to the Court for its decision certain questions stated 
in Exhibit D to a petition presented to him, or in the alternative 
why he should not hear and determine according to law the 
application of the petitioners. 


The following is the matter in dispute. The applicants 
for the rule, Alcock, Ashdown and Company, Limited, the pre- 
sent appellants, were called upon under the Indian Excess Pro- 
fits Duty Act, 1919, to make a statement of their profits for the 
year 1918, Under the powers given them by the Act they 
elected to have the standard of their profits ascertained upon 
an average of the four years 1913, 1914, 1916 and 1917. 
They thereupon made a return of the average capital and the 
average profits of these four years and of their capita] and 
profits for the year 1918, whereby they purported to show that 
the percentage of profit for 1918 was not in excess of the 
average profit on the averagé capital of the four standard 
years ; and they claimed, therefore, to be exempt from Excess 


Profits duty. 


The Collector of Income Tax, however, made an assess- 
ment upon them whereby he brought out their excess profits at 
upwards of 17 lacs of rupees, on which a 50 per cent. duty 
would have to be paid after some minor deduction had been 


made, and he required the payment of this duty by three instal- 
ments. 


The appellants appealed to the Chief Revenue Authority, 
and their appeal was heard on the 3rd August, 1920. At the 
hearing of that appeal, counsel for the appellants asked the 
Authority to state a case for the opinion of the High Court, 
and by letter dated the 5th their agents set out the questions 
upon which they desired the case to ba stated. In the meanwhile, 
and apparently before this letter had reached the Authority. 


he, by letter dated the sth, informed them that at the hearing 


3 LRsol A213:45 ML Jags 
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he had confirmed the assessment made by the Collector of 
Income Tax. In his letter he further said that it had been 
decided that as the law was quite clear on the point, it was 
unnecessary to refer the case to the High Court. _ + 
On the 11th August the Authority sent an answer to the 
agent’s letter of the 5th__which, by some accident, is referred 
to as dated the 4th. This answer was to the following effect ~ 
“I have the honour to state that the appeal was finally decided by me on 
the 3rd instant. A reference to the High Court was deemed unnecessary. 


“In calculating the income liable to duty, income from investments excluded 
fiom business capital has been specifically excluded. This is added as, from 
your letter under reply, you seem to be under some misapprehension and think that 
such income has also been charged with duty. ” 


Thereupon the appellants obtained the rule nisi. In their 
petition to the Chief Revenue Authority they had made the 
following averment + . 

“The Collector has disregarded the first proviso to Section 6 (1) of the Act, 
and has held that the investments of the petitioner did not form part of the busj- 
ness capital of the petitioner, notwithstanding that under Sections 6 (1) (b) (iii), 
under which the petitioner is to be assessed, the interest on such securities is to 
be brought into account and notwithstanding the nature of the petitioner’s business. 


The Collector has arrived at his assessment by a compromise which is not by the 
provisions of the Act.” 


The application for the rule was supported by an affidavit of 
which the following are material passages :_ 


“ During the war it was impossible for Messrs. Alcock, Ashdown and Com- 
pany, Limited, to expand their business by the erection of new buildings and it 
was impossible for them to obtain plant, machinery, stock and materials, and that 
therefore part of their profits which were bona fide retained in the said busjnese 
for the purpose of expanding the same had to be retained in the form of cash and 
investments pending such time as they were able to expend the same for the pur- 
poses aforesaid. In addition to such accumulated profits and said cash and 
investments included Rs. 22,07,984-5-3, which the Company owed. 

“On the 31st December, 1917, their cash and  invegtments amounted to 
Rs. 23,70,478 and on the 3rst December, 1918, to Rx. 50,133,786. 


“By the 3rst December, 1919, the said item of cash and investments had 
been reduced to Rs. 32,77,555.~eand now stands at the sum of Rs. 30,15,292.” 


And there was a further submission that an allowance of 6 lacs 
was the allowance of an arbitrary figure. 


On showing cause the Authority exhibited to an afidavit 
copies of “the decisione’’_in other words; the reasons for 
the decisions, of the primary Revenue Authority and of the 
Chief Authority on appeal. From these it appears that both 
the Revenue Authorities had purported to follow the principle 
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of construction laid down by them in a previous case, whereby 
they had arrived at the conclusion that in calculating capital, 
only the capital actually employed in the business was to be 
taken into account ; that in this case the Income Tax Collector 
found that 50 lacs of rupees were invested in securities or kept 
as fixed deposits in other concerns, that in his view this money 
was money. employed in those concerns and not in the business 
of the Company, that from the statement of the representative 
of the appellants it appeared that at the most about 16 lacs 
would be required in the near future for the expansion of the 
business, that the whole of it could be safely disregarded in 
computing capital employed in the business, but however that 
night be, he (the Collector) had taken an arbitrary figure of 
about 6 lacs which he thought might be regarded as capital 
temporarily set aside but required for business purposes, and 
regarding the rest as capital not to be employed in the business, 
had reduced the capital from over 56 lacs to about 16, and 
therefore brought out a huge profit. l 


The Chief Revenue Authority, while generally agreeing 
and confirming, said that he considered the Collector’s allow- 
ance of 6 lacs was liberal. 


When the matter came on for argument before the High 
Court, the first question to be decided was whether the Court 
had any jurisdiction to order the Authority to state a case, 
This was argued before the High Court upon the language of 
S. 51 of the Indian Income Tax Act of 1918, which is made 
by the Excess Profits Duty Act applicable also to cases under 
this Act. But in the case prepared for their Lordships’ 
Board ‘and in the argument before their Lordships, the objec- 
tion to the jurisdiction was put more broadly. The High 
Court of Bombay in considering this point merely applied itself 
to the question*whether or not the Authority had a duty in the 
circumstances to state a case. But ae the point was raised be- 
fore their Lordships, it took the form of saying that even tf the 
Authority had a duty, the Court could not require him to exer- 
cise it; and for this purpose reliance was placed upon the 
well-known general purview of Indian legislation which excludes 
matters of revenue from the consideration of the ordinary 
Civil Courts, the principle being exemplified in the case of 
Spooner v. Juddow (1), and upon S. 106 (2) of the Govern- 
ment of India Act, and lastly, upon a recent decision of the 
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High Court of Madras, given since this case was before the 
Court of Bombay [Chief Commissioner of Income Tax v. 
North Anantapur Gold Mines, Limited (2) ]. 


Upon the point thus broadly stated, their Lordships have 
no difhculty in pronouncing a decision. To argue that if the 
Legislature says that a public officer, even a Revenue oficer, 
‘shall. do, a thing, and he without cause or justification refuses 
to do that thing, yet the Specific Relief Act would not be applic- 
able, and there would be no power in the Court to compel him 
to give relief to the subject, is to state a proposition to which 
their Lordships must refuse assent. Section 45 of the Specific 
Relief Act enables any of the three High Courts to “ make an 
erder requiring any specific act to be done or forborne..... i 
by any person holding a public office whether of a permanent 
cr a temporary nature, or by any corporation or by any Court 
of Judicature, ” provided that “such doing or forbearing is 
under any law for the time being in force, clearly incumbent 
on such person or Court in his or its public character or on such 
corporation in its corporate character” and subject to other 
certain conditions not material to this case. 

[t is true that the section is not to authorise the High Court 
“to make any order which is otherwise expressly excluded by 
any law for the time being in force.” The excluding law is 
suggested to be the already cited clause in S. 106, sub-S. (2), 
of the Government of India Act, which is in the following 
terms i—. 

“The High Courts have not and may not exercise any original jurisdiction 
im any matter concerning the revenue, or concerning any act orlered or done in 


the collection thereof according to the usage and practice of the country or the 
law for the time being in force,” 


In their Lordships’ view, the order of a High Court to a 
Revenue officer to do his statutory duty would not be the exer- 
cise of “ original jurisdiction | in any matter ‘concerning the 
revenue,’ and the latter part of the clause need not be con- 
sidered, for the proceeglings in this case had not to do with the 
collection of the revenue, but with the preliminary assessment 
to ascertain what that revenue was. 

There remains, however, the question which was also con- 
sidered by the High Court of Madras, though rather as a 
branch of the question om which their Lordships have just pro- 
nounced their decision than as a separate point in itself, and 
which was considered by the High Court of Bombay in the 
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present case and in another case which has ‘recently been before 
their Lordships. This question the Bombay Court determined 
adversely to the Chief Revenue Authority, holding that there 
would be under S. 51 of the Income Tax Act a duty to state a 
case if a point of law arose. Here it is necessary to refer 
somewhat in detail to the provisions of the two Acts. Sec- 
tion 15 of the Excess Profits Duty Act, 1919, says, that the 
provisions of various sections, including S. 51, “ of the Indian 
Income Tax Act, 1918, shall apply, with such modifications, if 
any, as may be prescribed, as if the said provisions referred to 
excess profits duty instead of to income tax, and every officer 
or authority exercising powers under the. said provisions may 
exercise the like powers under this Act in regard to excess pro- 
fits duty as he or it exercises in regard to income tax under the 


caid Act. ” 


Section 51 of the Indian Income Tax Act must be set out 


at length :__ 


“er, (1) If, in the course of any assessment under this Act or any pro- 
ceeding in connection therewith other than a proceeding under Chapter VII, a 
question has arisen with reference to the interpretation of any of the provysions 
of this Act or of any rule thereunder, the Chief Revenue Authority may, either on 
its own motion or on reference from any Revenue officer subordinate to it, draw 
up a statement of the case and refer it, with its own opinion thereon, to the 
High Court, and shall so refer any such question on the application of the asses- 
see, unless it is satisfied that the application is frivolous or that a reference is 
unnecessary. 


“ (a) If the High Court is not satisfied that the statements contained in the 
case are sufficient to enable it to determine the questions raised thereby, the Court 
may refer the case back to the Revenue Authority by which it was stated, to make 
such adjitions thereto, or alterations therein, as the Court may direct in that 
behalf. 

“(3) The High Court upon. the hearing of any such case shall decide the 
question raised thegeby, and shall deliver its judgment thereon containing the 
grounds on which such decision is founded, and shall send to the Revenue Autho- 
tity by which the case was stated a copy of such judgment under the seal of the 
Court and the signature of the Registrar ; and the Revenue Authority shall dis- 
pose of the case accordingly, or, if the case aiose on reference from any Revenue 
officer subordinate to it, shall forward a copy of such judgment to such officer, 
who shall dispose of the case conformably to such judgment. 

“ (4) Where a reference is made to the High Court on the application of 
an assessee, costs shall be in the discretion of the Court.” 


it is said that, though under this seetion the Chief Revenue 
Authority may, if he thinks fit, draw up a statement of the case 
and refer it to the High Court, he is not bound to do so, even 
on the application of the person to be assessed, if he is satisfied 
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that the application‘is frivolous or that the reference is unneces- 
sary, and that the Authority has in the present case shown that 
he is satisfied that the application was frivolous and the refer- 
ence was unnecessary. 

Their Lordships, however, agree with the Bombay High 
Court that this is too narrow a construction of the section. 
“Jake first the case which is last in the clause. If the assessee 
applies for a case, the Authority must state it, unless he can 
cay that it is frivolous or unnecessary. He is not to wait for 
the Court. to order him to do it; it will be a misfeasance and 
a breach of the statutory duty if he does not do it. Put the 
case aside. The rule here is supported upon the earlier part 
of the section. No doubt that part does not say that he shall 
state a case, it only says that he may. And as the learned 
counsel for the respondent rightly urged, “may” does not 
mean “ shall.” > Neither are the words “it shall be lawful ” 
those of compulsion. Only the capacity or power is given to 
the Authority: But ‘when a capacity or power is given to a 
public authority, there may be cireumstances which couple with 
the power a duty to exercise it. To use the language of Lord 
Cairns in the case of Julius v. The Bishop of Oxford (3),— 


“There may be something in the nature of the thing empowered to be done, 
something in the object for which it is to be done, something in the conditions 
under which it is to be done, something in the title of the person or persons for 
whose benefit the power js to be exercised, which may couple the power with a 
duty, and, make it the duty of the person in whom the power is reposed to exer 
cise that power when called upon to do.” - 

In their Lordships’ view, always supposing that there is 
a serious point of law to be considered, there does lie a duty 
upon the Chief Revenue Authority to state a case for the 
opinion of the Court, and if he does not appreciate that there 
is such a serious point, it is in the power of the Court to control 
him and to order him to state a case. : 


So far their Lordships are in agreement with the High 
Court. There remajns the question which has led to this ap- 
peal. The High Court has apparently considered that there 
1s no serious point of law involved in this case. It was, indeed, 
contended by the counsel for the respondent that the High 
Court had accepted the position that there was a question of 
law and then had goneeon to decide it adversely to the appel- 
lants ; but their Lordships think this contention inadmissible. 
It there is a point of law, it ought to be decided in a regualr 
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manner and upon proper materials ; and here it should be 
said that the manner is not regular and that it is at least doubt- 
ful whether the materials are complete. 

Their Lordships must therefore consider whether the 
High Courts should have ordered a case to be stated. This, 
as it appeared to the learned Chief Justice, depended upon the 
question whether the Chief Revenue Authority had reasonable” 
grounds for being satisfied that a reference was unnecessary. 
This is not quite the way in which their Lordships would put 
it. But to proceed: In the view of the Chief Justice profite 
not employed in the business are not capital for the purpose 
cf this Act, and profits intended to be employed in the business 
are not therefore necessarily to be treated as capital; and finally, 
whether profits are or are not employed in the business is a 
question of fact to be determined by the Authority. Fawcett, 
J agreed, and held that it was not shown to be clearly incum- 
bent on the Chief Revenue Authority to refer these questions 
to the Court, and that he had reasonable grounds for being 
satished that the reference was unnecessary. 

Quite recently, in the case of The Gas Lighting Improve- 
ment Company, Limited v. Commissioners of Inland Re- 
venue (4), before the House of Lords, a decision has been 
given on English Excess Profits Act, the terms of which, sn 
far as they differ, are less favourable to the present appellants 
than the terms of the Indian Act. In this case the House de- 
cided against the tax-payer that the question whether capital 
placed in a particular investment was capital employed in the 
business or was not, was not a pure question of fact upon which 
the decision of the Income Tax Commissioners would be conclu- 
sive but was a question of law or of mixed law and fact, the de- 
cision of the commisioners upon which would be open to re- 
view ; and accorgingly it was reviewed, and judgment was given 
against the tax-payer that the particular investment in question 
Gid not form part of the capital of the’ business. 

It follows that the decision of the Authority in this case 
could not be held to be conclusive as a decision upon a mere 
question of fact. Nor did the chief Revenue Authority or his 
subordinate so treat it. They treated it as a matter of princi- 
ple and refer to their judgments in a previous case as laying 
down the principle, that is laying down the law upon the subject. 

In their Lordships’ view, an important question of law up- 
on the construction of the statute is involved. This may be 
Ta (3923) Eng W.N0356—=~CS«7;7C zSTCSsi<is=<CSCSO 
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most tersely expressed by asking the question what are the in. 
terest-bearing securities which form part of the assets.of the 
business and are therefore to be treated as part of the capital. 
and one guide in arriving at this conclusion may well be the 
difference of language between the later Indian and the earlier 
Fnglish Act. 

It is true that these are not Acts of the same legislature, 
and that the Indian Legislature and the draftsman whom it em- 
ployed may have thought it unnecessary to introduce provisions 
like those contained in paragraphs 8 and 12 of Part 1 of the 
fourth schedule of the English Act, and may have meant no 
. variation from the scheme of the English Act, when 
it and he introduced the words “ securities ” and spoke of inter- 
cst on certain securities as being profits from the business. Too 
ences between, the two Acts is not a mere difference of drafting, 
At the same time, it 1s noteworthy that the Indian Act takes 
notice of the English Act in schedule 1, paragraph 4 ; and the 
Court may come to the conclusion that the reason for the differ- 
cnces between the two Acts is not a mere difference of drafting. 
but a deliberate variation due to the different conditions under 
which business is carried on in India and in England. 


On the whole, their Lordships think that the Chief Reve- 
nue Authority should have been ordered to state a case, and 
they will humbly advise His Majesty that this appeal should be 
allowed, and that the rule nisi should have been converted into 
an order absolute in the terms of the first alternative expressed 
in the rule nisi, and that the appellants should have their costs 
in the High Court and before this Board. 


Solicitor for appellants : Rawle, Johnstone & Co. 
Solicitor for respondent : Solicitor India Office. 


K. V. L. N. Appeal allowed. 
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IN THE HiH COURT or JUDICATURE AT MADRAS. 


PRESENT MR. JUSTICE ODGERS AND MR. JUSTICE 
WALLACE. ; 


Bachala Peda Somadu and others ... Appellants in Crimi- 
nal Appeal No. 39 of 1923* 
(accused Nos. 1, 3, 10, 11 ang 
22 in Sessions Case No. §2 
of 1922 on the file of the 
Court of Session of the 

Godavari Division). 

a a 
Nethipudi Appigadu and others ... Appellants in Criminal 
a Appeal No. 40 of 1923 (Ac- 
cused Nos. 1 to 8 in Session’s 
Case No. 51 of 1922 on the 
file of the Court of the Ses- 
sions of the Godavari 
Division). 


Criminal Procedure Code, S. 288—Committing Magistrate—Statements made 


before—Retractton before Sessions Court—Conviction on such retracted statements 
—Legality—Conditions, 


In a case in which there was a fight between the Panchamas of two neigh- 
bouring villages and there was a complaint of offences under Ss. 148, 324 and 326 
I. P. C. by the villagers of each village against the villagers of the other, 
the prosécution witnesses spoke to the fight alleged and to some of them receiving 
injuries in the course thereof, and also identified the assailants betore the 
Committing Magistrate. In the Sessions Court also each witness supported 
his general account of the fight given before the Committing Magistrate in every 
point, but as regards the iflentification of particular assailants, however, each 
witness professed his inability to make any such identification. None of the 
Witnesses, however, gave a categorical denial of his former statement thet 
such and such an accused person committed such and such an act. The Ses- 
sions Judge found that in order to save one another the members of each party 
had agreed not to identify their assailants in the Sessions Court ang, that 
the Witnesses retracted that portion of their evidence before the Committing 
Magistrate in pursuance of a concerted conspiracy to defeat the ends of justice. 
The Sessions Judge accordingly relied upon the statements made before the 
Committing Magistrate under S. 288, Cr. P, Code, and, believing those state- 
ments in preference to the statements made by the witnesses in the Sessions 
Court, convicted the accused. ffeld, that the Sessions Judge was, in the cir- 


cumstances of the case, perfectly justified in regarding the statements under 
S. 288 as substantive evidence at the trial, 


Discussion of the case-law on the question whether, and in what cases, a 
conviction may be based on a statement made before the Committing Magistrate 
under S. 288, Cr. P. C. notwithstanding its retractation before the Sessions 
Court, 

Appeals against the orders of the Court of Session of 
the Godavari Division at Rajahmundry in Case No. 52 and 
61 of the Calendar for 1922 respectively. 


“Cr, Appeal Nos. 39 and 40 of 1923, 23rd August, 1923, 
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G. Lakshmanna, K. Venkataramana Razu and V. Viyanna 


tor appellants. 

The Public Prosecutor for the Crown. 

The Court delivered the following 

JUDGMENTS — Odgers, J...—Taking Criminal Appeal 
No. 40 of 1923 first, in this case 8 of the 24 accused were com 
victed by the acting Sessions Judge of Godavari Division, as 
to accused 2 and 4 to 8 under S. 147, as to accused 1 under 
Ss. 326, 324 and 148 and as to accused 3 under Ss. 324 and 
148. The riot in which these persons are held to have taken 
part was a fight between the Panchamas of Voolapallt and the 
Panchamas of Biccavole, a village close by, and it took place 
about midday on 12.4 .1922 at the boundary between the 
two villages. The story of the beginning of the fight is told 
by P. W. 2 whose credibility there is not the least reason to 
doubt. He ts an Inspector of Co-operative Societies, and 
when on tour from Biccavole on the day in question, ,gth ac- 
cused told him that the Biccavole and Voolapalli Panchamas 
had quarrels and the Voolapalli people were going to Biccavole 
to settle the quarrel. It appears that some Voolapalli men 
had married Biccavole wives and had refused to fetch them 
away to their houses: P. W. 2 was asked to mediate. He 
agreed, but thought that it would be better if he had’ some 
support and went to fetch the School Master, P. W.-9. He 
left the two parties of Panchamas, one on each ;side of the 
boundary. ‘There was a panchayat formed, but according to 
the evidence of P. W. 2 a Biccavole man whistled\and this 
was a signal for a general fight between the two factions. 
P. W. 2, seeing a fight was imminent, went away. He says 
there were about 70 of the Voolapalli people and about 30 or 
40 of the Biccavole people. He saw no weapons in the hands 
of either party. P. W. 9 does not give any useful evidence 
as he, seeing the two factions sitting opposite each other on the 
boundary, apprehended shat there would be a fight and ran 
away. That there was a fight cannot be disputed. The 
lcarned Sessions Judge held that accused 1 and 3 were the 
leaders of the Voolapalli party and that the fight was entirely 
due to their action. 


The other case, Criminal Appeal No. 39, is a case in 
which certain members of the Biccavole party, accused there 
1, 3, 10, 11 and 22, have been convicted, as to accused 1 and 3 
under Ss. 148 and 324 and as to accused 10, 11 and 22 under 
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5.147. The accused in Case No. 39 are most of the witnesses 
in the other case Cr. Appeal No. 40. Mr. Lakshmanna whe 
appeared for the accused in Criminal Appeal No. 30 pleaded 
self defence largely I think on the ground that the learned 
Sessions Judge, possibly rather inaccurately, says “ there is a 
certain element of self defence to be considered, ” though hg 
adds that the doctrine is not, in a rioting case, to be «discussed 
when the question is whether a man is guilty or innocent of 
the offence of rioting. It is admitted that there is no evidence 
of self defence on the record. The statements of the pro- 
secution witnesses in Criminal Appeal No. 40 were relied on 
but were not put in at the trial. It does not seem to me that 
the defence of self defence which must be specific and indivi- 
dual in every case can be relied on here where there 
iy good evidence to hold that there was a general 
fight between these two parties. The plea ın 
Case No. 39 is that the Biccavole party went to 
the panchayat peacefully and they got the worst of it and that 
the Voolapalli party were the aggressors. There is no evi- 
dence of this whatever. In fact what little evidence there 1s 
(of P. W. 2) scems to show that the Biccavole party who are 
the accused in Case No. 39 began the fight as one of their 


numbers sounded a whistle which was the signal for the gene- 
tal engagement. oF 


The case would present no subject of interest were it not 
for the fact that the witnesses in both the cases partly resiled 
m the Sessions Court from their statements made before the 
Committing Magistrate. For instance, to take one example 
{rom the record in Criminal Appeal No. 40, P. W. 4 before 
the Committing Magistrate’s Court distinctly stated that the 
ist accused cut him on his right wrist with a sword stick, 3rd 
accused with a sword stick hit him on the shoulder, 7th accused 
hit him with a stick on his back. In the Sessions Court he 
adits there was a fight and that he was injured on his right 
wrist and that it was caused with a knife but he could not say 
who gave him the blow. He says the Police forced him to 
tell the Magistrate that the 7th accused hit him on the back 
with a stick, he did not see the 1gt accused strike anybody. 
To take another example, P. W. 5 in the Magistrate’s Court 
says that the Ist accused stabbed him with a knife on his left 
palm. In the Sessions Court he said he received a knife cut 
gn the palm of his left hand. He did not notice who gave him 
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the blow. When he was examined by the Committing Magis- 
trate he says he was confused. P. W. 6 says there,was a fight, 
but he does not know how it arose and that some one gave him 
a blow on the back with a knife. Before the Committing 
Magistrate he said that the 1st accused chased him and cut him 
with a knife on the back. In the Sessions Court 
“he said that the Police compelled him to implicate some one and 
that was why he said that the accused had struck him on the 
back with a knife. P. W. 7 said in Sessions Court he received 
no injuries that day and that he went to the Hospital to get the 
wound attended to which is obviously false (cf. Ex. G.) P. 
W. 8 said in the Sessions Court that he received three injuries 
of which two were caused with a knife and the other with a stick. 
tile cannot say who struck him. In the Committing Magis- 
trate’s Court he said the accused 1, 7 and 6 hit him with knives 
He also says that the Police frightened him. The same un- 
willingness in the Sessions Court to name the man who injured 
cach witness is to be observed in Criminal Appeal No. 39. It 
will be tedious to go through the whole of the depositions, but 
from that I have quoted above it will be gathered that the wit- 
nesses on the whole admit there was a fight. Most of them 
admit they were injured but when it comes to naming the person 
who injured them they say they do not know. There is in my 
opinion ground for thinking that these two villagers have now 
composed their quarrel and that it was a condition of the -set- 
tlement that none of them should inculpate the other when it 
came to the trial. On the best consideration that I can give to 
the facts of the case it appears to us that the Sessions Judge 
was perfectly justified, subject to what will be said hereafter, in 
rclying on the statement before the Committing Magistrate un- 
der S. 288, Criminal Procedure Code, and in believing those 
statements in preference to the statements made by the witnesses 
in the Sessions Court when they profess ignorance of their as- 
sailants, | 
The allegations fade in the Sessions Court as will be seen 
are two : (1) that the witnesses were confused when they made 
their statements before the Magistrate and (2) that they were 
made under compulsion by the Police. But the learned Ses- 
sions Judge has found that there could have been no confusion 
in their minds over three months after the occurrence as they 
were examined by the Magistrate in August whereas the occur- 
rence was in April, and that the Police compulsion, if it existed, 
would be just as strong in the Sessions Court as it was when they 
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were examined. The Sessions Judge therefore finds that these 
two allegations were entirely unfounded. This is the reason 
given by him for preferring the evidence under S. 288. But 
it is objected before us that the learned Sessions Judge was 
wrong and that the evidence under 5. 288 ought not, under the 
circumstances, to have been believed by him as there is no ma- 
terial corroboration of these statements. Several cases were” 
quoted to us on this subject, and I might premise by referring 
to a case to which I wasa party, reported in Zn re Velliah 
Kone (1), where it was held that the effect of S. 288 ts to place 
the deposition of a witness before the Committing Magistrate 
on exactly the same footing with the deposition in the Sessions 
Court and that it is a testimony within the meaning of S. 157 
of the Evidence Act. The learned Vakils for the defence in 
this case quoted before us Queen Empress v. Joocht (2) and 
Queen Empress v. Nirumal Das (3). Queen Empress v. 
Joochi (2) is to the effect that a conviction cannot be based 
solely on the evidence before the Magistrate there being no 
other evidence to corroborate it. In Queen Empress v. Nit- 
mal Das (3) it was said : “ It is difficult to conceive that any 
responsible tribunal should permit the conviction of a person 
upon such evidence, i. e., 9. 288, if it stood by itself.” Ina 
later case in the same Court Emperor v. Dwarka Kurmi (4), 
in which one of the Judges who was sitting alone decided Queen 


“Empress v. Joochi (2) it was held that when -ad- 


mitted, the statements under S. 288 are exactly 
on the same footing as all the other evidence in the 
case, its value being of course a question for the tribunal which 
has to decide the case on the evidence. Two cases of our own 
Court were relied on : Queen Empress v. Bharmappa (5) 
which was a case of a retracted confession corroborated by de- 
positions under Se 288, the statements made before the Magis- 
trate being retracted in the Sessions. It is really an example 
of what the Bombay High Court calls in Queen Empress v 
Gharaya (6) “ the Madras practice of requiring corroboration 
of a retracted confession’’ and which it may be noticed the 
bombay High Court does not follow. In Queen Empress v. 
Bharmappa (5) the learned Judges held the de- 
positions read under 9. 288 and retracted at the 
trial are not by themselves °material- corrobora- 


1. (1922) 43 M. L. J. 222 2. 
3 LL R 22 AW. 445. å. 
5. L L., R. 12 Mad. 128. 6. 


I. L. R, 21 All, 111. 
I L. R, 28 All, 683. 
I. L. R. 19 Bom. 723. 
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tion ofa retracted confession. But in Queen Empress v. 
Doraisami Iyer (7), it was held that under S. 288 the Court 
is not restricted to using the evidence before the Committing 
Magistrate only for the purpose of contradicting the witness at 
the trial. The section was intended to enable a Court to read the 
previous evidence as substantive evidence at the trial where for 
*the purposes of justice the adoption of such a course is found 
necessary by the Judge. The only other cascs that is neces. 
sary to notice is the one cited in King Emperor v. Bhut Nath 
Ghose (8). In that particular case it was held that the 
Sessions Judge did not exercise a proper discretion in acting on 
the statement under S. 288. It is perfectly clear from the 
later Madras ruling cited above that, in a case like the present 
-where you clearly have a conspiracy to suppress the names of 
assailants in the Sessions Court but you have corroboration of 
the statements made under S. 288 in all material respects, ex- 
cept this, the Sessions Judge was perfectly justified in order to 
attain the ends of justice in regarding the statements under S. 
288 as substantive evidence at the trial. The contention on 
behalf of the accused that there must be corroboration on the 
very point on which the witnesses have resiled is clearly in my 
opinion wrong. If this is necessary then I cannot see any 
scope for the statements under S. 288. In my opinion all that 
the earlier cases quoted come to is that where you have two 
equally balanced stories one story in the Sessions Court and the 
second the story as told before the Committing Magistrate, it 
is as a matter of discretion unsafe to prefer the latter rather 
than the former. That is a case of an equal balance of evi- 
dence. When there is nothing to show the preponderance of 
(ne over the other that may be a perfectly good doctrine. 
Whercas here you have got general agreement in the two 
stories the only difference being in the name of the actual assail- 
ant of each witness, and such a doctrine is clearly untenable. 
Ii therefore seems to me that the legal point fails. 


With regard to the facts of the two cases I am of opinion 
that they have been fairly found by the Sessions Judge on evi- 
dence which was available for him to consider and I am not 
disposed to differ from his findings. The rst accused in Cri- 
minal Appeal No. 40,has been given consecutive sentences 
amounting to three years and the 3rd accused 114 years. It 
Is suggested that these arc unduly severe. It must be pointed 





e 





7, 1 L R. 2) Mad, 415, 8, TU, WON, 345, 


Peda 
Somadu 


v 
Appigadu 


mean janan 


Odgers J, 


Peda 
Somadu 


v, 
Appigadu. 


erak wrananing 


Odgers, J. 


Wallace, J. 


4 


N 
\ ' 
608 THE MADRAS LAW JOURNAL REPORTS. [ VOL. XLV 


out that this was a serious riot in the course of which one man 
of the Biccavole party died as the result of injuries received, 
On consideration [ am unable to see any reason to remit any 
part of the sentences. I would confirm the convictions and 
scntences and dismiss the appeals in each case. 

Wallace, J.__1 agree with my learned brother for the rea- 
sons given by him that these appeals should be dismissed, 

I wish to say something on the point of law raised in these 
two cases. [tis quite clear from a comparison of the deposi- 
tions in the Sessions Court of each set of witnesses in these two 
cases with their depositions in the Committing Court that each 
eye-witness supported his general account of the fight in every 
point except that of identifying particular assailants, and that 


each with one accord in the Sessions Court professed his inabi-- 


lity to make any such identification of assailants. None ot 
them goes so far as to give a categorical denial of his former 
statement that such and such an accused person committed such 
and such an act, but all say merely that they cannot identify 
particular assailants or that they do not remember who they 
were. When it is noted that in S. C. No. 51 of 1922, 13 out 
of the 14 eye-witnesses are accused in S$. C. No. 52, and thar 
in S. C. No. 52, 8 out of 9 eye-witnesses are accused in S. C. Na. 
41, the conclusion cannot easily be resisted that between the 
hearing in the Committing Court and the hearing in the Ses- 
sions Court both parties came to a mutual agreement that each 
would not in the Sessions Court identify as assailants the mem- 
bers of the other party. Such a conclusion could only be re- 
butted if there are strong grounds for thinking that the identifi- 
cation evidence in the Committing Court was due to some coer- 
cion or undue influence, and that it was so has been 
argued before us. It is true that in S.C. No. 51, 
= out of thes14 eye-witnesses say that Police pres- 
sure to identify particular assailants was put on 
them, but three others of these witnesses merely say their identi- 
fication in the Committing Court was ‘due to a confusion of 
mind, while the other four give no reason atall. In S. C. No, 
52 only one eye-witness out of the 9 complains of Police pres 
sure and the rest give no reason. The theory of police pres. 
sures is untenable, since that would have been tightened and 
not relaxed when the case came to SessiOns. It is further very 
significant that in the Sessions Court in both the cases only 2 out 
of the 23 eye-witnesses were cross-examined at all, and these 


two were only asked a few unimportant questions. The defence 
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pleaders in each case evidently were aware from the bégin- 
ning of the hearing of the cases there that no eye-witness was 
going to identify any of the accused and therefore it was not 
worth while cross-éxamining even on the general features of the 
fight. The common sense conclusion is that in order to save 
one another the members of each party had agreed not to 1den- 
‘tify their assailants in the Sessions Court, that is, they enter- 
cd into 4 concerted conspiracy to defeat the ends of justice. 


That being the reasonable deduction from the facts. we 
have to decide whether in such circumstances the lower Court 
was justified in admitting under S. 288, Cr. -P. Code 
and using as substantive evidence against the. accused 
in each case the evidence of identification given ip the 
Committing ` Court, such evidence of identification 
being lacking in the depositions given before ıt. 
It is hardly necessary to emphasise here that, once a Court has 
admitted on behalf of the prosecution evidence under S. 288, 
the depositions so admitted are just as much évidence for the 


prosecution in the case as the depositions recorded for the pro- - 


secution in the Sessions Court. There is nothing. in S. 288 
which indicates that. there is any difference in the probative 
value of the former when compared with.the latter. See Jn 
re Velliah Kone (1), Emperor v. Dwaraka Kurmi (4), and 
Queen Empress v. Doraiswami Iyer (7). Whether the- Court 
is justified in admitting under S. 288 with mechanical regularity 
depositions given in the Committing Court of any and every wit- 
ness who retracts in the Sessions Court is a question to which: I 
shall come later. a ; 


We have been referred in argument at the Bar to various 
cases from which it is sought to deduce a general propositior 
that a conviction by a Sessions Court based wholly on deposi- 
tions admitted under S. 288 is bad in law. We have not beén 
referred to any ruling which lays down any such broad proposi- 
tion. The broad principle to'be observed clearly is that where 
witnesses are so careless of the truth as to abandon readily on 
oath what they have previously sworn on oath, their statements 
on any point should not be accepted without great caution and 
sound judicial reasons for accepting as true anything they. have 
said. Sometimes this principle has been interpreted in parti- 
cular cases to mean that sound judicial reasons are absent unless 
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there is independent corroboration on nfaterial particulars, 
sce Queen Empress v. Jadul Das (9), Queen Empress v. 
Joochy (10) and Queen Empress v. Nirmal Das (11). That 
that is a rule of practice and not a rule of law may be readily 
seen by taking the extreme case of a conviction based on the 
uncorroborated evidence of an accomplice which conviction is 
not bad in law. ` ‘ 


An automatic test for the credibility of witnesses is not 
ane that can be stated or ought to be stated in statutory terms. 
The test cannot be mechanical, but emerge for eachecase from 
circumstances and probabilities of that case and is the net re- 
sult of the effect of these on the mind of the Judge trying the 
case. In cases where witnesses have retracted in the Sessions 
Court their statements before the Committing Court, the pro- 
per test is, “are there reasonable grounds, grounds sufficient 
to satisfy a judicial mind, for holding that the former state- 
ments are false and the latter are true ?” Such grounds 
might be corroboration by other witnesses but need not neces- 
sarily ‘be so. Each case must rest on its own evidence. 


In my view, however, such grounds must be found by 
the trying Court and put forward by it, as the lower Court 
has done, as a reason for the admission against the accused of 
former statements under S. 288, Cr. P. C., that is, unless the 
Sessions Court is satisfied that there are judicial grounds for 
holding that the retraction in the Sessions Court is false testi- 
mony and that the statements in the Committing Court are 
true testimony, it ought not to admit on behalf of the prosecu- 
tion these latter statements under S. 288 at all. And here 
I would follow the principle laid down in the 27 Calcutta case 
in so far as it lays down that such state- 
ments are not to be mechanically placed on the record 
without some, sufficient grounds for as I have indicated the 
Court must have satisfied first that “there is something to 
show the truth of the former statement. ” 


The cases which usually arise are where a few witnesses 
who speak in the Committing Court to having seen the com- 
mission of a crime deny in the Sessions Court their whole story 
and allege that they did not see the commission of the crime 
at all; and in most of such cases it would be a sound conclu- 


sion that the evidence in neither Court is reliable, unless there 
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is some outside corroboration of the witnesses in the Commit- 
ting Court. But the present cases are very different from 
these. Here is a large body of evidence in the Sessions Court 
to support the main story of the fight as given in the Commit- 
ting Court up to the point of the identification of the assailants. 
Then the witnesses retract, being themselves accused in the 
tounter-case and expecting the benefit of a similar retraction of 
the eye-witnesses in the case in which they themselves are ac- 
cused ; and, as I have said, there is no other reasonable ex- 
planation for their retraction on that sole point than that they 
came to a compact with the other side that the other side 
would similarly exonerate them in the Sessions Court. It is 
impossible to resist the conclusion that their retraction on the 
ane point of identification in the Sessions Court is a perjury 
designed to defeat justice, and that the true evidence is that 
which they gave in the Committing Court. In these cases 
therefore I find no difficulty in agreeing with the lower -Court 
as to which are the reliable depositions ; and on its conclu- 
sion on that point, which was a judicial one, that Court was 
perfectly competent to act. | agree therefore that the learned 
Sessions Judge was amply justified in the circumstances of these 
cases in accepting as true and using the evidence of identification 
of assailants given in the Committing Court by the eye-witnesses 
and cannot accept the argument put forward before us that the 
conviction based on that evidence is bad or unjustifiable in law. 


A. S.V. PE Appeal dismissed. 


IN THE HIGH COURT or JUDICATURE AT MADRAS. 


PRESENT : SIR WALTER SALIS SCHWABE, K. C., Chiet 
Justice AND MR. JUSTICE KRISHNAN. 


i. R. Tawker and Sons ... Appellants* (Defendants). 


Y. ; 
Harsookdoss Choughmull ... Respondent (Plaintiff). 


Letters Patent, Cl. 15—Jydgment—Original Side Rules, R. 206--Order of 
fudge under—A ppeal from—Mauntainabiltty. 


A Judge determining in Chambers questions as to the advertisement of pro- 
perty taken in execution and as to the reserve prices to be put upon the property 
under R. 206 of the Original Side Rules acts only in an administrative or minis- 
terial capacity ; his order is not a judgment ; and no appeal lies from it under 
the Letters Patent. s 


27 M aso (F B) applied. 


+O S Appeal No. 68 of 1923 and C M P No. 2382 of 1923 
in O S Appeal No. 68 of 1923, 27th August, 1923. 
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On appeal from the order of the Hon'ble Mr. Justice 
Kumaraswami Sastri dated the 13th August, 1923 passed in 
the exercise of the Ordinary Original Civil Jurisdiction of the 
High.Court in C. S. No. 868 of 1922. 

In C. M. P..No. 2382 of 1923. 

Petition praying that in the circumstances ciated in the 
affidavit. filed therewith the High Court will be pleased to issué 
an order directing stay of sale of the jewels mentioned in the 
Proclamation of Sale filed in C. S. No. 868 of 1922 on the file 
of the High Court, Oripinal Side, and to issue an order restrain- 
ing the Respondent herein from further circulating the said 
Proclamation of Sale pending disposal of Original Side Ap- 
peal No. 68 of 1923 preferred to the High Court against the 
order ofthe Hon’ble Mr. Justice Kumaraswami Sastri, dated 
the 13th August, .1923 passed in the exercise of the Ordinary 
Original, Jurisdiction of. the Angh Court in the said C. S. No. 
$68 of 1922. 

~ Fere Mockett Counsel instr Ter By Messrs Short Biva 
&Co. for the Appellants. 

V. V. Sreenivasa Atyangar for the respondent, 

The Court delivered the following 

, JUDGMENT :— [his matter comes before us on a pedon 
for stay of the sale of, property pending appeal from an inter- 
locutory order of Kumaraswami Sastri, J., who, acting under 
R. 206 of the Original Side Rules, . had to determine in 
Chambers certain questions as to the advertisement of some 
moveable property taken in execution and as to reserve prices 
to be put upon the articles. The execution debtor is not 
satisfied with the order and the directions given. Therefore, 
he brings this appeal. 

A preliminary point is taken that no appeal lies. An 
appeal. lies under the Letters Patent from all judgments ‘given 
on the Original Side of this Court. The question is whether 
this order is a judgment. Rule 206 of the Original Side 
Rules corresponds to O. 21, R. 66 of the Civil Procedure Code, 
and it has been held by a F ul] Bench of this Court in Sivagami 
Achi v. Subramania Iyer (1) that matters of this kind deter- 
mined by Judges under that order or the corresponding sec- 
tions of the former Civil Procedure Code are not judgments 
at all, or orders strictly so called ; bat that the Court is acting 
in that matter in an administrative or ministerial capacity and 
that, therefore, no appeal lies. We can find no distinction on 

1. (1904) I L R 27 M 259 (F B). To 
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this point between appeal coming from the decisions given under 
O. 21, R. 66 of the Civil Procedure Code and appeals 
from the decisions given by the Judge on the Original Side 
under R. 206 of the Original Side Rules, and if it is right to 
hold. that the one is ministerial, we are bound to hold that the 
other also is ministerial. We are bound by the decision of the 
‘Full Bench and must, therefore, hold that no appeal lies. 


As, in our judgment, no appeal lies, there is no ground for 
granting stay, and the petition must be dismissed with costs. 


A. S? V. eee Petition dismissed. 


IN THE Hic Court OF JUDICATURE AT MADRAS. 


PRESENT : MR. JUSTICE KRISHNAN AND MR. JUSTICE: 


WALLACE, 


Basireddi N arappa ... Appellant* (1st Accused). 


Criminal Procedure Code, S. 339—Pardon—Tender of—Trial of person to 
whom, pardon tendered—Legaltty~-Pardon, though accepted for a time, rejected 
by accused before giving, evidence—E ffect—Confessional statement subsequently 
retracted—Conviction based on—Legality—Statement not only not corroborated 
bui contradicted—E fect. 

_ In a case in which three persons were charged with murder, one of’ them 
promised at first to make a clean breast of all the circumstances of the.murder 
and was tendered a pardon conditional on his doing so. Before he was treated 
as an approver and put into the box, he, however, made a statement to the 
Court that he did not want the pardon and that he wished to be tried and 
that the pardon might, therefore, be cancelled. He was thereupon tried along 
with the other. accused for the offence of murder. Heid that, as the pardon, 
though accepted for a time, was rejected by the accused himself before it really 
took effect, the case did not fall under S. 339, Cr. P. C., and that the so-called 
pardon was not a bar to the trial of the accused along with the others. 

“The pardon referred to in S. 339 is an accepted pardon. ‘The acceptance 
must continue in force till the person pardoned actually gives evidence’ and it 
is only then that any question would arise as to whether he has forfeited the 
pardon by his not giving tiue evidence in the case, 

Before convicting an accused on the strength of a Mpfessional statement 
made by him before the Magistrate but retracted by him both before the Commit- 
ting Magistrate and before thé Sessions Court, the Court must be fully satisfied 
that the statement is a true, and really voluntary and reliable statement. If 
the statement is corroborated in material particulars, the Court might treat it as 
a reliable document. 

“Where a confessional NENG made by an accused but subsequently retract- 
by him was practically the only evidence against him anf] there was not only no 
corroboration of the statement but a contradictjon thereof, a conviction based on 
such a statement was set aside.e 


Appeal against the order of the Court of Session of the 
Anantapur Division in Case No. 76 of the Calendar for 1922. 


* Criminal Appeal No. 188 of 1923. . 2nd August 1923. 
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qe V. S. Narasimhachar for the appellant: 
In re, The Public Prosecutor on behalf of the Crown. 

The Court delivered the following 

Jupement :_In this case the appellant, the 1st accused 
in Sessions Case No. 76 of 1922 before the Sessions Judge 
of Anantapur, was convicted by the learned Sessions Judge of 
the murder of one Vodde Chinnagadu, a servant in his house,” 
on the night of the 20th of May, 1922 and sentenced fo trans- 
portation for life. 

There were three accused originally but accused 2 and 3 
have been acquitted by the learned Judge. Before we consider 
the evidence in the case, it will be convenient to deal with a 
preliminary point which has been raised in the case based upon 
what is called the tender of a pardon to this accused. 

It is contended for the accused by his learned pleader that 
the pardon was not properly forfeited or cancelled and that it 
was an obstacle in the way of his having been tried, as he has 
been, along with the other accused. But, in the circumstances 
of the case, we think such a pardon will not be a proper objec- 
tion to the trial. What happened was that this accused pro- 
mused at first to make a clean breast of all the circumstances of 
the murder and he was tendered a pardon conditional on his 
doing so. Before he was treated as an approver and put 
into the box, he made a statement to the Court that he did not 
want the pardon and that he wished to be tried and that the 
pardon might, therefore, be cancelled. We think it is open 
to an accused, who has accepted pardon in the first instance, 
to resile from that pardon and to say that he does not want 
the pardon and that he is not willing to give evidence but 
wishes to be tried, so that his character may be cleared. In 
those circumstances, we cannot treat the pardon as an accepted 
pardon. The acceptance must continue in force till the person 
pardoned actually gives evidence and it is only then that any 
question would arise as to whether he has forfeited the pardon 
by his not giving true evidence in the case. But as in this case 
the pardon though accepted for a time, was rejected by the ac- 
cused himself before it really took effect, we cannot treat this 
as a case falling under S. 339, Cr. P. C. and, therefore, we 
think it was not an objection to the trial of this accused along 
with the other accused for the offence of murder. In the 
3 case cited to us Arunachellam v. Emperor (1) the circum- 

stances were different. There the person to whom the pardon 


PART XVI.] THE MADRAS LAW JOURNAL REPORTS. 615 


was tendered did nét refuse to give evidence. He did go into 
the witness-box and was giving evidence. What happened 
was that he began to say things which were not tn consonance 
with what he led the prosecution to expect he would say and, 
in consequence of that, his pardon was cancelled and he was 
put into the dock at once. It was that procedure that this 
«Court decided was not a proper procedure ; because when a 
person Kas accepted a pardon and is giving evidence, he can- 
not be tried till it is shown that the evidence which he gave is 
not a full and true statement of the facts he knew and the par- 
don forfeited ; that should be done in a separate proceeding 
and he should ordinarily be tried for the offence, if the pardon 
is found to have been forfeited, in a separate trial. That is 
not the case here, because the accused himself, as we have said 
already, rejected the pardon before it took effect. 

As regards the merits of the case, practically the only 
evidence against this accused is his own confessional statement, 
Ex. H (1). No doubt, as the learned Judge says, the Magis- 
trate who took that confessional statement took several pre 
cautions to see that it was voluntarily made by the accused; but 
very often it happens that some influence brought to bear upon 
the accused continues in spite of the Magistrate’s efforts to get 
it removed. This confessional statement was retracted by the 
accused both before the Committing Magistrate and before the 
Sessions Court. In these circumstances, we have to be very 
careful and, it is only if we are fully satisfied that it is a true, 
and really voluntary and reliable statement that the accused 
has made, we should rely on it against him. Here the accused 
says that he was induced by the Sub-Inspector of Police to 
make the statement by giving him hopes of being taken as an 
approver and let off. The circumstances which happened in 
the case would rather corroborate this statement of the accused 
because as a matter of fact, a pardon was tendered to him and 
he was at the beginning made an approver. We have then to 
see also what corroboration there is of the facts stated in the 
confession. If the statements made there are corroborated in 
material circumstances, we might treat it as a reliable document; 
but in the present case we find there is very little corroboration. 
It is suggested that the motive stated by the accused is corro- 
borated by the evidence.to show that his servant Chinnagadu 
was carrying on an intrigue with his daughter. But this seems 
to have been going on for two or three years before the occur- 
rence and the story-told in the confessional statement itself 
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about it is that all on a sudden early on the‘morning of the 21st 
May the accused and the two others who have been acquitted 
in this case conspired together and decided to murder this man 
because of the intrigue seems to be far-fetched. It is a very 
unlikely thing that such a resolution would have been made in 
such a sudden fashion. It is not suggested that the man was 
taken to the threshing floor for the purpose of being murdered 
at all; so that we think that this corroboration on the*question 
of motive is of very little value. The corroboration next re- 
lied on is that of the place of the murder, but it must be re- 
membered that it would have been well known to everybody in 
the place that the murder had been committed in the threshing- 
fioor because of the blood marks there. Therefore that cor- 
roboration cannot be treated as a corrobaration in a material 
particular. The learned Judge also refers to the conduct of 
Sivappa in leaving the threshing-floor and the attempt to hush 
up the matter as supporting this confession. But these two 
circumstances are not mentioned in the confessional statement 
and it is not possible to see how this evidence can be treated as 
corroborating the confession. There are one or two circum- 
stances which rather contradict the confession. The first one 
is the medical evidence which makes it rather unlikely that any 
spear was used for the purpose of killing the deceased. The 
other. circumstance is that no mention whatever is made of the 
two females who gave evidence, P. Ws. 1 and 3, who say that 
they went to the deceased and got betel from him that night. 
There is no mention of this whatever in the confessional state- 
ment. In these circumstances, we are not inclined to rely upon 
this confessional statement as embodying the truth in the case. 
It would be most dangerous to convict a person on such a con- 
fessional statement as this. Apart from the confessional 
statement, there is the evidence, to which we have already re- 
ferred, of the female witnesses who say that they saw these 
people in the threshing-floor the previgus night. The learned 
Judge seems to have been inclined to discredit it, but he says 
that he believes it because of the statement of the 2nd accused 
which corroborates it. The statement of co-accused like that 
can hardly be used against the 1st accused. Very probabaly 
that story is a false story and we are not prepared to act upon it. 

In these circumstances we are unable to support the convic- 
tion of the accused by the learned Sessions Judge. We set 
aside his conviction and direct him to be released. 

ASV: EEEE Conviction set aside. 
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PRIVY COUNCIL. 
_ PRESENT -LORD SUMNER, Lord PHILLIMORE, SIR 
JOHN EDGE AND Mr. AMEER ALI. 
(On appeal from the High Court at Calcutta.) 
Ananda Mohan Roy ... Appellant*. 


° Y. 
Gour Mohan Mullick ... Respondent. 
(And consolidated appeals). 

Contract —Expectancy —Agreement to transfer on possession vesting —— 
Transfer of Property Act (IV of 1882), S. 6 (a) —Agreement “ discovered to 
be votd”—Recovery of money paid—Accrual of cause of action—Indian Con- 
tract Act (IX of 1872), S. 65. 

A contract by a Hindu to sell property which he would inherit upon the 
death of the widow in possession is void under S. 6 (a) of the Transfer of 
Property Act. The agreement to transfer it upon possession vesting is equally 
void, as otherwise it would defeat the object of the Statute in prohibiting such 
transfers. 

Sri Jagannadha Raju v. Sri Rajah Prasad Rao, 39 M 554: 28 ML J 650 
approved, ; 

The expression “discovered to be void” in S. 65 of the Indian Contract 
Act has no application to such a contract, in the absence of special circumstances 
anf the date on which the cause of action for the recovery of money paid arises, 
is the date on which the contract was entered into. 

Harnath Kuar v. Indar Bahadur Singh, L R so 1 A 69:44 ML J 489 dis- 
tinguished. 

Decree of the High Court affirmed. 

Consolidated appeal (No. 104 of 1921) from decrees of 
the High Court at ‘Calcutta, afirming decrees of the same Court 
in its Original Jurisdiction. 

The suits out of which the present appeal arose were ineti- 
tuted by the appellant against the respondents. 

The respondents were three of the heirs of one Gopal Lal 
Seal, a Hindu governed by the Dayabhaga law, who died child- 
less in 1902. The widows of Gopal Lal Seal got into posses- 
sion of the properties. The respondents set up a will of their 
uncle, by which they would be entitled to immediate possession 
of the greater portion of the properties. The will was chal- 
lenged by the widows and the Courts in India held that the will 
was a forgery. The respondents preferred an appeal to His 
Majesty in Council against that decision. | When the appeal 
was pending before the Board, the appellant entered into con- 
tracts with the respondents by which the respondents agreed to 
convey to the appellant their rights to the estate of Gopal Lal 


Seal, immediately upon the same being established. The 
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agreement further provided that, for the same consideration, 
the respondents would sell the property as soon as it becomes 
vested in them. The respondents acquired half the property 
of their uncle under a compromise with his surviving widow and 
were pùt in possession. 


The present suits were for a conveyance from each reg 
pondent of the share of the property which he had,received, 
or alternatively for recovery of the sums advanced to each of 
them. The defence was that the agreements, as being for a 
transfer of expectancy, are void and that the alterrfative claim 
was barred by limitation. 


The trial Judge tried the issues relating to the validity of `. 
the agreements and held that the agreement was void and that 
the suit for specific performance was not maintainable. This 
decree was afirmed on appeal. ` The other issues relating to 
the appellant’s alternative claim and whether it was barred by 
limitation were not tried. 

1923. June, 4. De Gruyther, K. C. and Abdul Majid 
for the appellant : Assuming that the agreements were unen- 
torceable, the appellant is entitled to a refund of the money 
advanced, under S..65 of the Indian Contract Act. Whether 
the cause of action for that relief is barred by limitation, de- 
pends upon when the contract was “ discovered to be void. ” 
Harnath Kaur v. Indar Bahadur Singh (1). To ascertain 
this, the matter has to be remitted to the trial Judge? 

S. 6 (a) of the Transfer of Property Act prohibits trans- 
fers of a mere expectancy but does not prohibit an agreement 
to transfer one. Here the property was not transferred as 
an expectancy. The agreement was to transfer the property 
when it became vested in the respondents. “There is nothing 
ui Hindu Law which prohibits such an agreement ; its validity 
is recognised by the Contract Act. Ram Wirunjun Singh v. 
Prayag Singh (2), Pindiprolu Suraparaj v. Pindiprolu Veera- 
thadrudu (3), Baladeo Parshad Sahu, v. Miller (4). Sri 
Jagannadharaju v. Sri Rajah Prasad Rao (5) was wrongly 
decided. 

Lowndes, K. C. and Raikes for the respondents. 

1923. June, 4. The Judgment of their Lordships was 
delivered by ° 
© x (1922) LR sol A 69:44 M L J489 2 ILR8 C138. 

3 IL R30 M 486. 4. IL R31 C 667. 
5. (1915) IL R 39 M 554: 28 M-L J 650. 
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Lord Sumner ‘Three points have been argued on these 
appeals, one by Mr. De Gruyther, the leading Counsel for the 
appellant, and two others by Dr. Abdul Majid, the junior Coun- 
sel. 


The plaintiff, the present appellant, had agreements with 
„three persons, who are the respondents, only two of whom, 
however, appear, by Counsel, under which he purported with 
great elaboration to purchase from them their expectations un- 
der the will of their uncle, or alternatively their rights as 
his nephews expectant upon the termination of the surviving 
widows’ rights in the property of the uncle, and among many 
cther purposes, which are recited in this agreement, for which 
advances are agreed to be made, one, and apparently the prin- 
cipal one, was that an appeal might be prosecuted unltimately 
to His Majesty in Council for the purpose of establishing a will 
which the deceased was said to have made. Unfortunately 
their Lordships, affirming the decision in the Court below, 
found that that will was a forgery. That therefore reduced 
the expectations of the three respondents to their interest in the 
property after the widows’ rights should come to an end, and 
as a matter of fact after a time one widow died and a compro- 
mise was entered into with the approbation of the Court in res- 
pect of the rights of the other widow, the effect of which was to 
accelerate the time when the nephews became entitled to the 
inheritance. . 


In the present suits in India the trial Judge stated ten 
issues. The first four of those issues were argued and dealt 
with by him. ‘The point in substance upon which those four 
issues turned was whether or not the agreements were illegal 
or void on the ground that they dealt with an expectancy. 
There were a number of others as a matter of fact, eleven in 
all but the remaining seven were not dealt wrth by the learn- 
ed Judge. An application was made to him that he should 
pronounce a decree giving effect to his determination of the first 
four issues, which he déclined-to do upon the ground that there 
remained some issues in the case which had not been dealt with, 
one of them, for example, being an issue whether the plaintiff 
was entitled to a refund of the amounts which he had in fact 
paid or any of them, and another whether his rights were bar. 
red by limitation. 


The present appellant was advised that his best course was 
to obtain an immediate decree upon the four issues, which had 
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been dealt with and appeared at that time to be the only sub- 
stantial ones, in order that he might prosecute his appeal to the 
High Court, and ultimately to His Majesty in Council, and he 
therefore elected to abandon all the other issues, whatever they 
might be ; in fact, he never called any evidence in support of 
them, and a formal order was made upon his petition disposing 
of them all in that way. We are told, and very likely it may 
be so, that at that time the advice was largely influenced by the 
consideration that it was still thought to be an open question be- 
fore their Lordships whether, apart from the Transfer of Pro- 
perty Act, it might be held competent to these heirs, according 
to the ordinary Hindu Law, to contract to transfer, and ulti- 
mately to transfer their expectation, such as it was, and no 
doubt, if that was the real point of the litigation, it was worth 
while to abandon minor points in order to get that issue deter- 
mined. Between the time when the decree was asked for and 
obtained and the present time there has been a decision ot 
their Lordships’ Board in the case of Harnath Kuar v. Indar 
Bahadur Singh (1), and although, as it appears to their Lord- 
ships, it simply restates what had frequently been stated before, 
the appellant now recognises that the last word has been said, 
so far as he is concerned, about the possibility under Hindu 
Law of such an interest being transferred. 

Under these circumstances an application was made to 
their Lordships by Mr. De Gruyther to allow the petition which 
had been presented to the High Court to be recalled, and the 
clecree that was made upon that petition to be set aside and so 
to allow in some shape or form discussion, if net proof, of the 
remaining issues in the case, the object being to show that there 
were, or might be, circumstances in which it possibly could be 
held that the time of the discovery of the illegality of the con 
tracts was not the time when the contracts were made and the 
parties knew thé law or must be presumed to have knowh it, but 
at a later date (what date their Lordships are not exactly told). 
It was urged that, if such circumstanceg could be suggested 
here, a view similar to that which the Board took in the case 
aboye mentioned might be taken in favour of the present appel- 
lant also. In that case, however, there were special circum- 
stances, wholly different from those in the present case, circum- 
stances which were proved in evidence and were sufficient for 
their Lordships to act upon and to enable them to say that the 
discovery in the case was later than the date of the contract 
= x. (1922) LRsolTA69:44MLJ4% . 
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itself. There has been no suggestion anywhere in the course 
of the present proceedings that any such facts occurred as could 
alter the view which must normally be taken of the meaning of 
the word “ discovery ” and of the time at which that discovery 
must be held to have occurred. Not only so, but it was by 
the deliberate act of the appellant himself, for considerations 
“which at the time were very likely wise considerations, that he 
closed the door to any investigation of that issue at all. Their 
Lordships are content to dispose of the first point by saying 
that the additional issues cannot be gone into now and that 
upon the face of the matter the appeal must be dealt with upon 
the question whether, either under the Transfer of Property 
Act or under the Hindu Law applying to purchases of expecta- 
tions of inheritances, there is any ground upon which these con- 
tracts can be supported. 

Dr. Abdul Majid has developed these points, and his 
points appear to be two, setting aside for the moment the 
Transfer of Property Act, upon the ground that it deals with 
an actual transfer or conveyance and not with a contract to 
transfer. It is contended that there is nothing in the reason 
of the thing to prevent two parties, who are concerned in the 
way in which these parties were concerned, from entering into 
a contract for the future sale of future expectations. It 1s 
admitted that there is no authority to be found anywhere which 
supports the view that such a contract is possible, and it is ad- 
mitted that there is authority in India to the contrary, the 
authority in question being the case of Sri Jagannnada Raju v. 
Sri Rajah Prasad Rao (1), which so satisfied the learned 
Judge at the trial that he expressed his assent to the reasoning 
without further discussion, and the High Court in its turn was 
satisfied also. The reasoning of that decision may well be 
summed up first in a quotation from the judgment of Chief 
Justice Wallis, and secondly, in a quotation me that of his 
colleague, Mr. Justice “Fyabji. 

The learned Chief Justice says, at page 558 + 

“On this question, looked at apart from authority, I should not enter- 
tain any doubt, as it seems futile to forbid such transfers of expectancies if con- 
tracts to transfer them are to be enforced as soon as the estate falls into posses- 
sion. In these circumstances it seems to me that it is our duty to give effecc 
ta what we consider plain provisions of our statute law ifstead of following a 
course of English decisions wĦich would appear to have been based, from the 


very first, on a regard fer long established practice rather than on principle, and 
to have failed to commen, themselves to Lord Eldon, ” 
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Then Mr. Justice Tyabji, at page 559, says — 

“The Transfer of Property Act does not permit a person having ex- 
pectations of succeeding to an estate as an heir to transfer the expectant bene- 
fits ; when such a transfer is -purportéd to be made an attempt is in effect made 
by the two persons to change with each other their legal positions, and an at- 
tempt by the one to clothe the other with what the Legislature refuses to recog- 
nise as rights, but styles as a mere chance incapable of being transferred. It 
would be defeating the provisions of the Act to hold that though such hopes 
or expectations cannot be transferred in present or future, a person” may bind 
himself to bring about the same results by giving to the agreement the form 
of a promise to transfer not the expectations but the fruits of the expectations, 
by saying that what he has -purported to do may be described in different 
language from that which the Legislature has chosen to apply to it for the 
purpose of condemning it. When the Legislature refuses the transaction as 
an attempt to transfer a chance, it indicates the true aspect in which it requires 
the transaction to be viewed.” 

Their Lordships think that they are only following out nu- 
merous other passages which have been referred to in earlier 
judgments of this Board when they accept that reasoning and 
that conclusion. It is impossible for them to admit the com- 
mon sense of maintaining an enactment which would prevent the 
purpose of the contract, while permitting the contract to stand 
as a contract, or to see how by appealing to S. 65 of the Indian 
Contract Act, or to nature of the bargain as a mere bargain 
de futuro, they could uphold it as a contract when it is a contract 
as to which, not only must specific performance be refused un- 
der the Transfer of Property Act, but as to which damages can 
never be recovered, because the contract is not a performable 
contract until the realisation of the expectation occurs. 

There is another way in which the learned counsel for the 
appellant puts the point, namely, that there is here a contract 
wholly distinguishable from any contract as to spes successione, 
because, after carefully providing for all eventualities, the docu- 
ments deal with the possibility of the widows, or one of them, 
relinquishing théir life interests either jointly or severally, or 
selling them to the reversionary heirs, dn which event from the 
date of the relinquishment or sale, the heirs would become the 
present owners of the estate by right of inheritance. It is 
suggested that this provision ought to be read as relating to a 
transaction with strangers, embedded in the middle of a much 
longer contract with the parties to this appeal and relating to 
their hopes of inheritance ; in other words, that it should be 
treated as though it read : “ Further, if we-can obtain by pur- 
chase from total strangers to the family a portion of our late 
uncle’s property, then we undertake to sell it to you on the same 
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terms as those upon which we have undertaken to sell our spes 
successione. ” It is not necessary to discuss how far such a con- 
tract might be supportable, because it is quite plain upon the 
documents that this ig not such a contract, and therefore the 
point, ingenious though it is, is sufficiently dealt with by dismiss- 


ing it. 


The result, therefore, is that on all the points the appeals 


fail. 


As they have been consolidated in India and before their 


Lordships there will be one set of costs only, and the two suc- 
cessful respondents who appear by Counsel will get that set of 
costs, and their Lordships will humbly advise His Majesty ac- 


cordingly. 


Solicitors for appellant : Chapman, Walker and Shephard. 


Solicitors for respondent : 


K. V. L. N. 


Watkins and Hunter. 
Appeal dismissed. 


PRIVY COUNCIL. 


PRESENT :—LorD BUCKMASTER, Lorp DUNEDIN, LORD 
CARSON, SIR JOHN EDGE AND LORD SALVESEN. 
(On appeal from the Court of the Judicial Commissioner 


of Oudh.) 


Mohammad Mumtaz Ali Khan 
v. 


Mohan Singh 


Oudh Estates —Notice of ejectment--Assertion of under-proprietory right—~ 


Appellant”. 


-> Respondent. 
(Consolidated Appeals) 


Cancellation of Notice —Continuance of possession —-Adverse possession —Limt- 
tation— Oudh Rent Act, Ss. 54 55, 141—Limitation Act, S. 28. 
Notice of ejectment by the appellant was challenged By the respondent al- 


leging that he had under-proprietory right in the lands, 
celled by the Revenue Court In 1893. 
responJent for arrears of teat, claiming interest as from a tenant. 


The notice was can- 
Later in 1910, the appellant sued the 
The objec- 


tion of the respondent that he was not liable for interest on the ground of his 
having under-proprietory right, was disallowed and the appellant granted a 
decree for the whole claim, Possession continued, and payments of dues were 


made as before. 
Held, that the unfounded assertion of a proprietory right in the 


Revenue 


. . . . . LL . r | | * 
Court which had no jurisdiction to determine proprictory rights in the lanl, can- 
not, by the mere lapse of six or twelve years, convert what was an occupancy or 
tenant title into that of an under proprietor. 


“Privy Council Appeal No. 110 of 1921, 


15th May, 1923. 
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Held also, that it is not necessary for either party to institute a declaratory 


suit if they are content that possession should remain on the same footing as be- 
fore the assertion of right. 


S. 28 of the Indian Limitation Actehas no application to the present case as 
the appellant is not entitled to sue for possession. 
Decrees of the Judicial Commissioner rever 


Consolidated Appeal (No. 110 of 192r) by special leave 
from decree of the Court of the Judicial. Commissioner of « 
Oudh, affirming decrees of the District Judge of Gonda, which 
athrmed decrees of the Munsif of Utraula. 

The appeal arose out of two suits brought by the respon- 
dents against the appellant, for a declaration that they are 
under-proprietors of lands in their possession. They also 
pleaded in the alternative that they had acquired such right by 
prescription as they were in possession from 1893 when they 
succeeded in getting the notice of ejectment cancelled on a plea 
of under-proprietary right. 

The facts appear fully from their Lordships’ Judgment. 

The Courts in India held that the respondents were not 
under-proprictors originally but that they acquired that right 
by prescription. Leave to appeal to His Majesty was refused 
by the Judicial Commissioner but the appellant obtained special 
leave. 

1923. April, 23. De Gruyther, K. C. and Parikh for 
the appellant : The finding that the respondents were not 
under-proprietors originally is based upon unimpeachable evi- 
dence. The wayjib-ul-arz of the village expressly states that 
there were no under-proprietors in the village. 
The decision of the Revenue Court in 1893 
was merely that a prima facie case had been made ott. 
The Court had no jurisdiction to determine proprietary rights. 
Subsequent possession is not adverse. Payments of annual 
dues continued to be made to the talukdar as before. ‘The 
point was specifically raised in the rent suits of 1910 and was 
found against the respondents. Har Deyal v. Udit Narain (1) 
relied upon by the trial Judge was wrongly decided. The 
recent decision of the Board in Pirthipal Singh v. Ganesh Din 
Singh (2) has no application to the facts of the present case. 
Section 28 of the Limitation Act does not confer title to the 
respondents, as the appellant could not sue for possession. 

The respondents were not represented. 


1923. May,15. The Judgment of their Lordships was 
delivered by 


L 8 O C 30 a, (1922) 44 M L J 29 (P C). 


& 
PART XVIIL] THE MADRAS LAW JOURNAL REPORTS. 625 


LORD SALVESEN :__The appellant in these two - appeals 
which have been consolidated was the defendant in a separate 
suit brought by each plaintiff (respondent) for a declaration to 
the effect that he was an under-proprietor of certain land situ- 
ated in the village of Badhia Farid. This village forms part 
of the estate called the Bilaspur estate in the Gonda District of 
udh. The Munsif’s Court granted to each plaintiff a decla- 
ratory décree in terms of the plaintiffs’ crave ; these decrees 
were afirmed in appeal and the defendant obtained special 
leave to appeal to His Majesty in Council. There is no dis- 
tinction between the two cases so far as the points in controversy 
are concerned and they may, therefore, be treated as one. 


There has, unfortunately, been a considerable amount of 
litigation between the defendant and the plaintitts who have 
the use or occupation of the land described. As far back as 
the year 1891 the defendant issued notices of ejectment under 
Ss. 54 and 55 of the Oudh Rent Act, 1886 (Act 22 of 1886) 
against the two plaintiffs or their predecessors in the title. They 
thereupon instituted proceedings under section 108 (8) of this 
Act to contest the said notices on the ground that they were not 
tenants liable to ejection by notice under the Act but were under- 
proprietors thereunder. In these proceedings, final judgment 
was pronounced on 17th March, 1893, by the Board of Reve- 
nue in N. W. P. and Oudh. The operative part of the judg- 
ment was that the notice of ejectment issued by the defendant 
be cancelled and the objections of the plaintiffs be allowed. The 
ground of the decision, to put it shortly, was that when in ans- 
wer to a notice of ejectment an occupier pleads that he has an 
under-proprietary right in his holding, it is sufficient for him to 
satisfy the Board of Revenue that there is reasonable ground 
for presuming that he is not an ordinary statutory tenant under 
the Rent Act in order to obtain cancellation of.the notice. 


It is plain from the, considered judgment of the Board of 
Revenue that they were of opinion that a prima facie case had 
bcen made out by the plaintiffs. The judgment was based on 
previous proceedings which had taken place between the defen- 
dant and certain persons in occupation of the land in question 
in whose right the present plaintiffs now are. In 1871 these 
persons had claimed in,the Settlement Courts sub-settlement 
of the village. Their claim was rejected, but in rejecting it the 
Settlement Court of first instance gave them a proprietary dc- 
cree in respect of “ Sir.” This decree was appealed to the 
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| Commissioner’s Court by which the decree Was wholly set aside: 


not, however, on the merits of the title to settlement or to “sir” 
but on a technical ground. The case was sent back for trial, 
but prosecution of it was dropped by the parties and no decision 
in favour of either was passed, but the fact that the settlement 
Court of first instance had pronounced a decree in favour of 
the plaintiffs was held sufficient justification for cancelling the 
notice of ejectment, leaving the parties to constitute thetr claims, 
if they so desired, in the proper Civil Court. 

No enquiry seems to have been made in this sujt as to the 
state of the title so far as depending upon written evidence, nor 
as to the point which was brought before their Lordships in ar- 
gument in the present case, that under proprietors who failed 
to get a decree in their favour in the Settlement Court prior to 
a given date must be presumed to have abandoned or lost any 
rights which they might previously have possessed. ‘This is 
scarcely to be wondered at, in view of the fact that while the 
Revenue Court was the only one which was competent to deal 
with a notice of ejectment it had no jurisdiction to determine 
proprietary rights. 

After the decree of cancellation of the notice of ejectment, 
both parties remained quiescent until 1905, when the defendant — 
instituted a suit against the plaintiffs in the Court of the Munsif 
of Utraula alleging that they were merely tenants and claimed 
possession of the lands in their occupation. The plaintiffs re- 
sisted the suit, but on 20th September, 1905, the Munsif grant- 
ed a decree in favour of the present appellant. An appeal was 
taken to the Court of the Judicial Commissioner of Oudh, 
which on 8th August, 1906 , held that the suit, being for re- 
covery of possession, would not lie in a Civil Court and dismiss- 
ed the same. This proceeding need not be further referred 
to beyond showing that the defendant then maintained the 
same position af he took up when he served notices of ejectment 
upon the plaintiffs. i 

In 1910, the tenants fell into arrears of the money pay- 
ment (to use a neutral term) which they had hitherto been 
making in respect of the lands in question, and the defendant 
sued them in the Rent Court for arrears of rent, claiming inter- 
est thereon under S. 141 of the Oudh Rent Act. It may be 
noted that one of the differences between an under proprietor 
and an occupancy tenant having a more or less fixed tenure is, 
that the former is not liable to pay interest on arrears of rent. 
The plaintiffs in the present case took this point and contested 
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their liability to pay interest. On 31st May, 1910, however, 
the Rent Court held that the plaintiffs were not under-proprie- 
tors, and treating them as tenants allowed the claim for interest 
and decreed the suit. 

The decision in this case led to the institution of the pre- 
sent suits which were brought in the beginning of 1913 in the 
‘Court ofthe Munsif of Utraula. In his petition of plaint each 
plaintiff narrated the previous proceedings, and prayed that a 
declaratory decree be passed in his favour to the effect that he 
was undertproprietor of the lands which he occupied in the vil- 
lage - of Badhia Farid. He maintained his suit upon two 
arounds_first, that he and his ancestors had been throughout 
under-proprietors and as such had been in possession of the 
lands for many years ; and second, even if he failed to establish 
this, that he had continued in possession for more than twelve 
years after the date of the decree cancelling the notice of eject- 
ment and had thus by prescription aqupi under-proprietary 
mghts. 

The only issue in the suit was : Is the plaintiff under-pro- 
prietor of the plots in sut ? The Munsif decided that the 
plaintiff had no under-proprietary rights but that he had be- 
come under proprietor by prescriptive possession ; he therefore 
clecreed the suit with costs. The defendant appealed to the 
Court of the District Judge of Gonda, who agreed with the 
Court below and- dismissed the appeal. The defendant next 
appealed to the Court of the Judicial Commissioner of Oudh 
who, afirmed the judgment on the same grounds and dismissed 
the appeal. 

As all these Courts were of opinion that each plaintiff had 
failed to establish the under-proprietary rights which he claim- 
cd, and as no appeal has been taken on behalf of either, and he 
has not appeared before the Board in the present appeal, it ts 
not necessary to consider the grounds upon which the learned 
Judges reached a result on which they were all agreed. That 
this result was amply Warranted appears, however, from the 
only document of title that has been produced in the case. 
That document is the wajib-ul-arz of the village of Badhia 
Farid, the date of which is stated to be approximately 1873. 
An extract from this document contains the following “ Para- 
graph 12 relating to under-proprietary rights ” and states cate- 
gorically “In this village there is no under-proprietor.” In 
view of this document and in the absence of anything evidencing 
proprietary rights-in favour of the plaintiff the Board think 
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r 
that there cannot be any doubt as to the correctness of the deci- 
sion arrived at under this heading by the Courts below. ‘This 
becomes all the clearer when the history and terms of the Oudh 
Settlement Acts are exatnined. If this document had been pro- 
duced in 1893 when the defendant sought and obtained the 
cancellation of the ejectment notice it may well be that the 
Revenue Board would not have reached the conclusign which 
they did that there was prima facie evidence on which they 
were entitled to maintain the state of possession until the rights 
of the parties had been declared in a competent Cotrt. 

There remains, however, the other question on which the 
Courts below have decided against the defendant. The essen- 
tial ground of judgment is contained in a single sentence of the 
judgment of the Judcial Commissioner where he says, “ There 
lias been continuous possession of the land in the assertion of an 
under-proprietary right which is adverse to the lanlord’s prop- 
rietary title and I agree, therefore, with the lower Court that 
these plaintiffs have a good title by prescription. ° 

The assertion sehed on is, of course, that contained in the 
proceedings for the cancellation of the notice of ejectment in 
1893, and as there has been no judicial challenge of this asser- 
uon by the landlord within twelve years and the date when it 
was made, it is immaterial to consider from what date prescrip- 


. tion would run, and whether the period of limitation ues 


be twelve or six years. 
The Board are unable to hold that the simple assertion of 
4 proprietary right in a judicial proceeding connected with the 
land in dispute which ex hypothesi was unfounded at the date 
when it was made, can, by the mere lapse of six or twelve years, 
convert what was an occupancy or tenant title into that of an 
under-proprictor. It is true.that the defendant, might, if he 
had chosen, hawe at once instituted proceedings for a declara- 
tory decree that the plaintiff was not an under-proprietor, but 
such a course was equally open to the plaintiff. Each party. 
had had his supposed rights judicially ¢hallenged by the other, 
the plaintiff by the notice of ejectment, of which he had obtained 
cancellation, the defendant by the assertion in the proceedings 
for cancellation of the notice for ejectment that he was not 
liable to be ejected because of his.rights as under-proprietor. 
The Board, however, do not consider that it was the duty of 
cither party. to institute such a suit if they were content that 
possession. should remain on the same footing 4s before the 
notice of ejectment.was served. They are unable to affirm as 
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a general proposition of law that a person who is, in fact, in 
possession of land under a tenancy or occupancy title can, by a 
mere assertion in a judicial proceeding and the lapse of six or 
twelve years without that assertion having been successfully 
challenged, obtain a title as an under-proprietor to the lands. 
„Such a judgment might have very far-reaching results and 
“would almost certainly lead to a flood of litigation. It is 
notorious that in actions for rent or enhancement of rent or 
for ejectment the persons in possession are prone to maintain 
rights which they do not possess, and if for any reason, as in 
the present case, no judicial determination 1s arrived at, but the 
parties continue on the original footing, the mere lapse of ‘so 
short a period as six or twelve years (which might be amply 
cxplained upon other grounds) would deprive the landlord ot 
his proprietary rights unless in the meantime he had brought 
a declaratory suit to settle once and for al] the terms on which 
possession was held. The case might have been different 1f, 
in addition to the judicial assertion by the plaintiff there had 
been any change in the money payment which he thereafter 
made to his landlord. There is, however, no suggestion that 
the same money payment which had been made before the 
notice of ejectment was not continued thereafter. The-pos- 
session by the plaintif therefore remained on precisely the same 
footing as at the time when he was held by the Court to have 
merely an occupancy title, the precise nature of which it is not 
necessary to consider in this case. 


Reference was made to the Limitation Act LX of 1908 and 
cepecially to S. 28 which is as follows = 


“ At the determination of the period hereby limited to 
any person for instituting a suit for possession of any property 
his right to such property shall be extinguished." This sec- 
uon appears to have no application to this pr esent case, for the 
appellant through his counsel did not maintain that he could 
institute a suit for possession, of the village in question, or treat 
the plaintiffs as if they had merely been squatters, and the 
Board were not referred to and are not aware of any other 
section which would have the effect of extinguishing a right of 
property which is vested in one person and transferring it by 
the mere lapse of timeeto the person actually in possession. 


Special leave to appeal was granted only upon the footing 
inter alia that the directions as to the payment of costs in the 
Courts below should not be varied in any event and that the 
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appellant should pay the respondents costs. Their Lordships 
will humbly advise His Majesty that the decrees be reversed, 
except in so far as they deal with the payment of costs, and that 
the suits be dismissed. As the respondents have not appeared 
there will be no order as to the costs of the appeals. 

Solicitor for appellant : E. Dalgado. 


K. V. L.N. Appeal allowed. 


PRIVY COUNCIL. 


DUNEDIN, LORD ATKINSON AND 


PRESENT + LORD 
LORD WRENBURY. 


(On appeal from the High Court of Judicature at Bombay.) 


Keshavlal Brothers and Company A ppellants*. 
Y. 
Diwanchand and Company Respondents. 


Contract Act, S$. 73—Breach of contiact—Damayes—Measusre of—Contract 
by A to sell goods to B—Coniract by A to buy similar goods from G, informing 
tim at ihe time that goods were purchased for selling them to B—Breach by C—~ 
Damages for—Measure of—Loss sustained by A by season of breach of contract 
aith B—C’s liability for—Condttions—English and Indian Laws. 

Under the English law, where A contracts with B to sell and deliver to B 
certain commodities, and then contracts with C to buy from him similar commo- 
dities in order to implement his contract with B, informing C at the time he 
buys, of the special purpose to which he intends to devote those commodities, then 
if C does not deliver the commodities to A, the damages to which he, C, would 
Lecome liable for his breach of contract would not be augmented by the extia loss 
A sustains by reason of the non-fulfilment of his contract with B, unless he, C, 
expressly or impliedly, contracted to run the additional risk, Mere notice to C 
ot the special purpose for which A requires the goods is not enough. 

Quaere whether, under S. 73 of the Contract Act, notice would be enough to 
make a vendor liable though he did not contract to run the additional risk. 

In a suit by a buyer for damages for bieach of a contract to supply goods, 
damages are rightly assessed at the difference between the contract price and the 
price at which the buyer would have sold the goods in open market if the goofs 
had been supplied to him in pursuance of the contract. 

On appeal from the High Court of Bombay in its appel- 
late Jurisdiction from a decree dated 23rd February, 1920 re- 
versing a decree of a single Judge of the High Court in ‘its 
Ordinary Original Civil Jurisdiction. 

Sir John Simon, K. C., Dunne, K. C. and Raikes for the 


appellants. 

Lowndes, K. C. and Me Nair for the respondents. 

The Judgment of their Lordships was delivered by 

Lord Atkinson :__This is an appeal from a decree of the 
High Court of Bombay in its appellate jurisdiction dated the 
+p, C Appeal No, 116 of 1941, TT th February, 1923, 
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23rd February, 1920, reversing a decree of a single Judge of Ee 
the said Court in its original jurisdiction dated the 26th June, „Kesbavlai | 
rothers an 
1919. | : . f a Company 
The suit out of which the appeal arises was instituted by 


ae ! D iwanch 
the appellants, as plaintifs, against the respondents claiming ee 


over Rs. 40,000 damages for breach of a contract for the sale Company. 
*of steam coal. The suit was decided by the trial Judge in = + Lora 
the plafntifis’ favour. He assessed the damages at Atkinson. 
Rs. 17,508-6-5 but that decree was set aside by a Division 
Bench of, the High Court (Macleod, C. J., and Heaton, J.), 
which allowed the appeal and dismissed the suit on the ground 
that in the special circumstances which existed no damage had 
been suffered by the plaintiffs. 
The main question for determination by this Board 15 
whether in these circumstances the appellants are entitled to 
the sum of Rs. 17,508-6-5 awarded to them by the trial Judge 
or are, as decided by the Court of Appeal, not entitled to re- 
cover any damages. On the 11th October, 1917, the appel- 
lant Company and the respondent Company entered into an 
agreement m writing in the following terms :— 
“ Keshavlal Brothers & Co., 
“Bombay, - 
“sith October, 1917. 


“The undersigne, have this day sold to Messrs, Keshavlal Brothers 
& Co. quantity of coal amounting to Rs —~--——-——1,200 tons or thereabouts. 


“ Description— Bengal steam coal, good second class, 

“ Delivery.—To be despatched to Cotton Depot, coal to be weighed and 
delivered at Cotton Depot, monthly 200 tons from November, 1917, to April, 
1918, in equal instalments, 

“ Rate.—Rx 17,15, say Re seventeen and annas fifteen, per ton net. 

“ Delivery.—At Cotton Depot. 

© Terms.—Payment on delivery in Bombay. 

“Indent in any class to be furnished by the buyers, and, the sellers 
agree and, undertake to deliver the coal guaranteed in instagments as above from 
stock, 

: “ (Signed) Ramaviar MAINI, 
X “Per Pro DIWANCHAND & Co.” 

The Cotton Depot mentioned in this agreement is admit- 
tedly a place in Bombay where cotton and other goods are de- 
posited for sale. The respondent Company had admittedly 
a depot there for coal. It is to be observed that the coal 
contracted to be sold is mot identified. It is to be taken from 
the vendors’ stock. ° 

It is necessary to describe at some length the system for 
the supply of coal established at this date by the Indian Govern- 


Mam 


: « 
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WAN. ment. Owing to the shortage of.coal due to the war, Commit- 

Keshavlal tees had been appointed for several districts in India, including 

ene d Bombay, to regulate the supply of coal, and the means by 
D 


which it could be obtained. Officials styled Coal Controllers 


Diwanch l 
d and were, by the Government of India, appointed to superintend, 
Company. direct, and control the action of these Committees. On the 
Lord 30th January, 1917, the Coal Controller, having jurisdiction ° 


Atkinson. in the matter, issued a notice to the effect that the Committee 
appointed by Government to regulate coal supplies had directed 
that wagons would only be supplied after the sth,February 
then next succeeding, on indents signed by the actual consumer 
and counter-signed by the Authority appointed by the Com. 
mittee to certify these indents, and further that the indents 
should be prepared on the prescribed forms, copies of which 
were obtainable from the coal managers named. ‘These in- 
dents were graded for priority into five classes, A, B, C, D, E, 
not according to the nature of the coal to be supplied, but rather 
according to the urgency of the need of the different consumers 
tc obtain coal. 


The respondent Company had agreed with the Garraria 
Colliery at Jharia, Bengal, to buy from them the coal necessary, 
presumably, to implement the above-mentioned contract of the 
tith October. The whole output from this colliery was 
placed at the disposal of the Government in December, 1917. 
The indent was thereupon transferred to the Nandkurki Col- 
liery. Shortly after, the produce of this latter colliery was 
restricted, and the indent was transferred to the Fatehpur 
Colliery. 

The appellants wrote to the respondents the following 
letter or order ; it bears date :— 

“ Bombay, 
2 “8th November, 1917. 
“No. 5951|73. 
“ Messrs. Divanchand and Company. ° 
‘DEAR SIRS, . 
“Re our Contract for 1,209 tons of steam coal dated 1110—17. 


“With reference to our above Contract we beg to send you herein 
enclosed a special indent, No. 719, datefl 7—11—17, in favour of the Proprietors, 
The Dhanjibhoy Ice Factory, Mazagaon, Bombay. The special indent has been 
certified by the Deputy Controller, “ Coal Supplies, ” Bombay, recommending the 
special supply of ro (ten wagons) monthly up to 120 wagons for despatch to 
š Byculla (Bombay) on their account 

“We are forwarding the thiid part of the indent to the Coal Manager, 
Calcutta, requesting him to sanction special supply of wagons to Dullabhji 
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Tlowjee's Garraria Colliery and instruct the District Superintendent, Dhanbad, to P. C. 
allot wagone against indents from the Colliery. Kindly forward this second Keshavlal 


part to the Colliery concerned instructing them to infent fo: the wagons regulaily - Biothes and 
and despatch coal without the least delay. We enclose herewith a copy of the Company 


, 
Coal Manager’s letter, . Diwarch and 
“Trusting vou to do the needful, and hoping to hear soon from yeu and 
: Company 
re despatches. 
“ (Signed) GIRJASHANKAR I. PATHFK, T ord 
i “ror KESHAVLAL Broiners & Co, Aikinton, 


“ Enc, Sp, Indent and Copy.” 


On the same day the appellant company addressed to the 
Coal Manager at Calcutta the following letter — 


ë 8th November, 1917. 
“To the Coal Manager, 


“East Indian Railway, Calcutta. 
‘DEAR SIR, 


“We beg respectfully to send you herein enclosed a third part of the 
special indent No. 719, dated 7th November, 1917, in favour of the Proprietor, 
the Dhanjibhoy Ice Factory, Mazagaon, Bombay. The special inslent has been 
certified by the Deputy Controller, “Coal Supplies,” Bombay, recommending 
the special supply of ten wagons monthly up to r20 wagons for despatch to 
Byculla (Bombay) on their account. 

“We have to request your good self to sanction supply of wagons as 
certified and Instruct the District Superintendent, Dhanbad to meet indents 
tiom Dulabji Howjee’s Garraria Colliery to enable them to expedite despatches. 

“Thanking you in anticipation, and hoping to hear soon favourably. 


“Yours faithfully, 
“Encl. Sp. Indent. ” 


The indent referred to inthis letter was in the following 
form + 
` “ Keshavlal Brothers and Company, 
“East Indian Railway, 
“Special Indent for Coal. 
“Indent No. 719. 
“ Dated 7th November, 1917. 
“ (1) Full name anl address of Consumer : The Proprietors, ‘The 
Dhanjibhoy Ice Factory, Mazagaon, Bombay. 
“(2) Description of Industry : Ice Factory. 
“ (3) Weekly Consumption: 40 tons (forty). 
“ (4) Stocks held pn date, tons: 55 tons. 
“(s) Party from whom purchased : Messrs. Bhukhandas Motilal and 
Company, clo Dewanchand' and Co. 
“ (6) Name of Colliery : Garraria Colliery. 
“ (7) Name of Managing Agents of the Colliery : Dhulabji Howiji. - 
“ (8) Name of siding : Coal will be loaded at Garraria, E. I. Railway. 
“ (9) Description of Coal : Steam Coal. aa 
“ (ro) Total quantity purchased, tons: 120 wagons, 
o “(11) Terms of delivery : 10 wagons monthly. 
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č (12) Name of ralway station at which cbal will be unloaded . 
Ryculla (Bombay).” 


The nature and minuteness of the information inquired 
after in this specimen indent shows how anxious the officers of 
the Government of India were that the coal to be carried in 
the wagons they permitted to be used should be applied to 
satisfy the needs of consumers, and not be traficked in by 
middlemen. But the contract which by the use of the request- 
ed wagons it was sought to obtain coal to implement, was not 
the contract entered into between the appellants and the res- 
pondents on the 11th October, 1917, nor yet a contract entered 
into between the appellant Company and the Dhanjibhoy Ice 
Factory. It is apparently a contract entered into between the 
ice factory and a company named the Bhukhandas Motilal 
Company. 

It may well be that the words “ clo Divanchand and Com- 
pany, ” found in the indent after the name of this Company, 
so represented as the vendors, was designed to indicate that the 
purchase was made by the respondents on behalf of the con- 
sumers, the ice factory. In a letter written by the respondent 
Company to the appellant Company on the 9th November. 
1917, the writers state that they have not bought the coal from 
the persons mentioned in the indent, but from the Colliery, and 
express a fear that the colliery proprietors ‘‘ may refuse to 
supply coal to these people.” The appellants replied on the 
same day, calming the fears of the respondents in reference to 
this piece of deception, and begging of them to instruct the col- 
liery people to despatch coal under this special indent in favour 
of the proprietors of the Dhanjibhoy Ice Factory, Bombay. 


Thus by the arrangement of these two middlemen thé indent is- 


falsified, the regulations of the Government evaded and pos- 
sibly its officers deceived. ; 

On the 26th November, 1917, the appellants wrote to the 
1espondents requiring delivery of 200 tons of steam coal under 
their contract of the 11th October, 1917. On the next day 
the respondents’ reply that they are receiving coals from the 
Deputy Controller, and would be pleased to deliver the appel- 
lants 50 tons of it next day, the 28th November, 1917. The 
appellants wrote refusing to take delivery of this comparative 
small quantity of coal and demanding delivery at the earliest 
date of the full quantity in arrear. On the roth December, 
1917, the appellants wrote to the respondents demanding the 
delivery next day of 100 tons of coal. To this letter the res- 
pondents replied next day that they are expecting to receive 


~ 


s 
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soon a good lot of coal atid asking the appellants to wait a 
little. On the 18th January, 1918, the appellants wrote to 
the respondents, referring to their contract of the 11th October, 
t917, stating that the writers had only received from them 
.217 tons 19 cwt., that the instalments for December, 1917, 
and January, 1918, were due, and that the writers were ready 
to accept delivery of these instalments and asking for imme- 
diate delivery of them. On the 7th March, 1918, the appel- 
lants again wrote to the respondents demanding delivery of 
the instalments due. On the 7th March the respondents wrote 
making an excuse for non-delivery. To the last letter the ap- 
pellants on the same day reply, that it is impossible for them to 
wait longer for the coal due to them, that as they desire to 
keep up the connection they will wait till Monday, the 11th 
March, and that if the respondents then fail to deliver to them 
the coal they are entitled to receive, they will be reluctantly com- 
pelled to purchase same in/the local market at the risk of the 
respondents and on their account, and further, that they will 
«laim the market difference. On the 13th March, the appel- 
lants wrote to the respondents informing them that being much 
in want of coal, they had purchased 150 tons at the market 
price of Rs, 71 per ton. Two days later they sent to the res- 
pondents a bill for Rs. 7,959-6-0 being Rs. 53-1-0 per ton difter- 
cnce between the contract price and the price they paid on the 
150 tons so purchased. On the 18th March, 1918, the appel- 
jaunts wrote to the respondents setting forth precisely how as re- 
gards the fulfilment of the contract of the 11th October, 1917, 
matters stood. They point out that of the 800 tons (200 tons 
per month for four months) contracted to.be delivered, they 
have only received 335 tons 6 cwt. up to the 28th Feb., 1918, 
that the balance in arrear on the contract therefore amounted 
on that date to 464 tons 14 cwt., that the instalment of 
200 tons tor March was already overdue, that they were com- 
pelled to buy 150 tons*’at the market rate on the account of the 
respondents, and that they therefore claim the difference bet- 
ween the contract price and the market price on the 150 tons 
so purchased. It will be observed that the respondents never 


suggest that there is not an open market for the sale and pur- | 


chase of steam coal in Bombay. Nor up to this do they sug- 
gest that the appellant? were joint adventurers in this enterprise 
of selling and delivering or procuring to,be sold and delivered 
to the lce Factory 1,200 tons, of Bombay steam coal, not yet 
that the appellants had sub-contracted with the Ice Factory to 
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deliver 1,200 tons of steam coal to it. On the contrary, the 
respondents treat the appellants as purchasers from them of this 
1.200 tons of steam coal under the contract of the 11th Octo- 
ber, 1917, to whom they were’ bound to deliver the coal pur- 
chased. But onthe 22nd March, 1918, the respondents 
wrote a letter in which, after stating that they were surprised 
at the appellants making a demand for a difference of Rs. 5 3-1-0 
on 150 tons, putting forward for the first time the corftention 
that the appellants were bound to deliver the coals deliverable 
under the contract of the 11th October, 1917, to,the Ice 
Factory. They state :— 

“You know that the Dhanjibhoy Ice Factory is the consume: of the 
coal, and the contracted coal is to be supplied to them ar], to no one else. 
Before we send a reply to you in respect of the damages claimed by you, please 
let us know at once whether you delivered these coals to the Dhanjibhoy Ice 
Factory, or not, and if so, what quantity, ” 

And then after a long explanation as to the causes which 
prevented the receipt and delivery of the coals they expected, 
say i 

“We fail to umlerstand the reason of your buying coals from the market 
for the Dhanjibhoy Ice Factory unless they were refused on their application to 
the Deputy Controller to supply them from Government reserve stock, 

“For the present we hasten to inform you that we are not at all liable 
to pay any damages to you, and we repudiate any liability in the matter, and 
you were not at all justified under the contract and under the circumstances 


which now prevail to buy coals from market and if you have done so it is at 
your own risk and responsibility, 


“We request you to answer all the queries mentioned above, and also 
to send us the amount of Rs 3,940-1-3 due to us which is now very long standing.” 


To this letter the appellants reply, stating that the respon- 
dents know well that they are bound to give the appellants the 
delivery guaranteed from stock, and that in spite of their re- 
peated requests, as they have failed to carry out their contract, 
the appellants are obliged to claim the damages mentioned in 
their previous letger. They add : “‘ We are convinced that by 
putting forth such queries your intention is to avoid delivery of 
the instalment for the month of March, 1918, which we regrer 
we are unable to allow you for a moment?” 


The appellants have sued to recover. damages for the res- 


pondents’ breach of the contract of the 11th October, 1917, 
consisting in the non-delivery of the goods contracted to be de- 
livered. They naturally claimed to recover the difference bet- 
ween the price which they contracted to pay for these goods 
wnd the market price at which they could have sold them. Had 
the goods been delivered and no questions of sub-contract had 
arisen, they would have cost the appellants the contract price, 
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and had they been delivered they could have sold them at the 
market price, which would be presumably their value. The 
appellants by the non-delivery have lost the money which they 
might have secured namely, the difference between these two 
prices. They have been damnified to that extent. In the 7th 
aragraph of the statement of defence filed by the respondents 
it is alleged that onthe 8th November, 1917, the appellants 
informed the respondents that they, the appellants, had agreed 
(it is not said with whom) to sel] the coal received under this 
contract to*the Dhanjibhoy Ice Factory, Bombay. The whole 
correspondence which took place between the parties is utterly 
inconsistent with this assertion, aiid the parol evidence does not, 
In any way, sustain it. 

It appears to their Lordships that this case does not at all 
resemble those cases in which, for instance, A contracts with B 
to sell and deliver to B certain commodities, and then contracts 
with C to buy from him similar commodities in order to imple- 
ment his contract with B, informing C at the time he buys, of 
the special purpose to which he intends to devote those commo- 
cities. In such a case if C does not deliver the commodities 
to A, questions may arise as to whether the damages to which 
he, C, would become liable for his breach of contract were not 
to be augmented by the extra loss A sustains by reason of the 
non-fulfilment of his contract with B. The authorities in Eng- 
land seemto gothe length of holding that notice to C 
of the special purpose for which A requires the goods is not 
enough ; that to make C liable for the additional damage he 
must have, expressly or implied, contracted to run the addi- 
tonal risk, Horne v. Midland Railway Co. (1). Sir George 
Lowndes contended, however, that under the 73rd section of 
the Indian Contract Act, 1872, notice would be enough to make 
a vendor liable though he did not contract to run the risk, to 
which Blackburn, J., refers in the case just cited. It does not 
appear to their Lordships to be necessary to decide this ques- 
tion, as in their view there is no evidence, oral or written, to 
establish that the appellants had sub-contracted with any per- 
son or body to deliver to the Ice Factory the whole, or any 
portion, of the coal they had purchased from the respondents, 
when they should receive it or at any time thereafter. The 
parties agreed that the coal in fact delivered by the respondents 
to the appellants only amounted to 315 tons 16 cwt. Five 
issues were settled for the respondents. Two of them alone 
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would seem to be of importance. No issue was raised as to 
whether the appellatits ever contracted to deliver over to: the 
Ice Factory Company the coals they might receive from the 
respondents. The two important issues were whether the con- 
tract sued upon did not become impossible of performance, and 
whether the appellants were entitled to any damages, and if sO 
how much. Upon those two issues the respondents appear to 
have concentrated all their efforts. The Trial Judge, rightly 
in their Lordships’ opinion, held in favour of the Appellants on 
those issues. Ramavtar Maini, one of the partners of the 
respondents’ firm, admitted that coal was available and could be 
purchased in the local market, and it was admitted that at no 
time was an absolute embargo placed on the supply of coal 
from the Garraria Colliery. The Trial Judge awarded to the 
appellants Rs. 17,508-6-5 as damages. The Court of Appeal 
set forth their ground of decision in the following passages of 
their judgment, Macleod C. J. said: ‘ The defendants knew 
that the plaintitts could only deliver coal to the party who sign- 
cd the indent. The plaintiffs (the appellants) must have 
known that they could not deal with that coal in the open mar- 
ket. ‘The only profit they could make out of the contract was 
the difference-between the contract price and the price the inden- 
tor (The Ice Factory Company) would pay them.” It 
must be.taken, therefore, when the contract was made that 
both the parties knew that the only profit the plaintiffs could 
make would be the diference between their contract and the 
contract they might make with either the indentor or an intend- 
cd party, and would at the most provide the measure of 
damages, ” ; 

Heaton, J., expresses a practically identical opinion. He 
says i 

“The purpose of the contract was to procure coal for one particulas 
customer, and, therefore, under the contact, the coal, if procured, had to go 
to that particular consumer, or as to part,” might be used to replenish 
coal in stock fiom which that consumer had been supplied.” 

Their Lordships are unable to accept these views. - As 
between the appellants and the respondents there was no con- 
tract to supply to the former the identical coal obtained from 
the collieries. On the contrary, it was expressly provided that 
the coal purchased from the respondents was to be supplied 
irom the respondents’ stock. Again, as already pointed out, 
no contract was entered into between the appellants and the re- 
spondents or between the appellants and the Ice Factory that 
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the appellants should deliver over to the Ice Factory the coal 
that should be delivered to them under the contract of the 
rith October, 1917. The indent was, no doubt, manipulated 
in the way that has been already pointed out in order to get the 
use of the wagons. The appellants’ name does not appear on 
the indent. The respondents’ does appear. No evidence was 
given as to the particular relations between the respondents 
and the Ice Factory. Their Lordships are therefore of 
opinion that whatever those relations may have been, and 
whatever ebligations rest upon the respondents, the appellants 
would not have been bound, had the agreement of the 11th 
October been performed, to sell or deliver to the Ice Factory 
the coals which should be delivered to the appellants out of the 
1espondents’ stock. They do not think that the Ice Factory 
was the appellants’ only customer. Their view is that had the 
coals purchased been delivered to the appellants in pursuance of 
their contract, the latter would have been entitled to sell them 
in the open market at the market price, and that being so, the 
damages were rightly assessed at the difference between the con- 
tract price and that market price. Their Lordships are there 
fore of opinion that the judgment appealed from was wrong 


and should be reversed and the judgment and decree of Mr. 


Justice Kajijibe restored, and they will humbly advise His 
Majesty accordingly. The respondents must pay the costs 
of the appellants here and in the Courts below. 


Solicitors for appellants : Hallowes and Carter. 
Solicitors for respondents : T. L. Wilson and Co. 


KV ei, eee Appeal allowed. 
[FULL BENCH. | 
In THE HIGH Court oF JUDICATURE AT MADRAS. 


PRESENT :__SIR WALTER SALIS SCHWABE K. C. Chief 
Justice, Mr. Justice Coutts TROTTER AND MR. JUSTICE 
KRISHNAN. ° 


IN THE MATTER OF AN ADVOCATE OF THE 
HIGH COURT*. . 


Legal Practitioner—Conviction for perjury—Suffictent cause for removing 
the practitioner's name from the rolls—Propriety of conviction whether can be 
questioned——Conviction by foreign Court, whether makes a Otfference—Striking 
off the name of the legal practioner by the Benchers of his Inn—-Whether ipso 
facto determines his right to be an Advocate of an Indian High Court—Maitter 
brought to the notice of the High Court some years after conviction and sentence— 
Matter to be considered by the High Court in arriving at a decision. 
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The conviction of a legal practitioner, for perjury’is a sufficient ground for 
striking off his name from the roll of legal practitioners. 

It is not open to the Court in exercising its disciplinary powers over legal 
practitioners to allow the propriety of 9 conviction and sentence to be questioned ; 
but the Court can and will enquire Into‘the facts to ascertain the degree of moral 
turpitude involved and to form an opinion whether tke legal practitioner in ques- 
tian should be remover, or suspended or be otherwise dealt with. 

A conviction and a sentence by a foreign Court do not stand on a different 
footing if the law of the two countries is the same and where there has been a 
fair trial before the foreign Caurt. 

Whee a case for the exercise of the disciplinary powers of the High Court over 
a legal practitioner is brought before it after the lapse of some years “after the con- 
viction it is open to the Court to consider the matter on the date when it is 
moved in that behalf and take into consideration such matters as would be rele. — 
vant on an application to reinstate a person who has been disbarred. 

An order of disbarment is not necessarily final or conclusive for all time and 
it is open to the High Court to readmit a practitioner after the lapse of time, if 
it is satisfied that the practitioner has in the interval conducted himself honoura- 
bly and that the sentence of exclusion has had the salutary effect of awakening in 
the delinquent a higher sense of honour and duty, so that he may be safely en- 
trusted with affairs of his clients and, admitted to an honourable profession with- 
out its suffering degradation, 

Exparte Pyke (1865) 6 B. and S. 703, In re Abiruddin 12 C. L. J. 605 and 
fn re Hara Kumar Choudhry, 14 C L J 113 followed. 

Where a person is enrolled as an Advocate of the High Court on the ground 
that he is a member of the English bar, the fact that his name is removed from 
the rolls of his Inn does not per se lead to his being removed from the list of Ad- 
vocates of the High Court. In such a case the High Court has a discretion to 
remove his name from the rolls. 


It having come to the notice of the High Court that 
an Advocate of the High Court, “and a member of Lincoln’s 
Inn had been convicted of perjury and sentenced to under- 
go six months’ imprisonment by the Central Criminal Court, 
London, and that the said conviction and sentence were upheld 
by the Court of Criminal Appeal that the said Advocate had 
been expelled and disbarred by the Benchers of the Lincolin’s 
Inn ; and that their action had been upheld by a tribunal presid- 
ed over by the Lord Chancellor, the Figh Court directed that 
the said Advocate be called upon to shgw cause why his name 
should not be removed from the roll of NENG of the High 
Court, Madras. l 

The Advocate in person. ; 

The Advocate General in support of the notice. 

F. $. Vaz on behalf of the Bar Association. 

The Court delivered the following 

JUDGMENTS — The Chief Justice — Mr. M. A. was call- 
cd to the Bar by the Hon’ble Society of Lincoln’s Inn in 


e. 
s 
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January, 1913. He was admitted as an Advocate of this Court 
under the rule which includes among the qualifications for such 
admission a call to the Bar in England. After his call to the 
Kar he remained in England for sometime and practised there. 
Unfortunately he became involved in matrimonial disputes 
arising out of his relations with two English ladies, one of 
whom he married and with the other of whom he went through 
a form of marriage. According to him it was valid under the 
Muhammadan Law, but it was clearly invalid according to the 
law of England. It was alleged by the first of these ladies 
that he ill-treated and deserted her, and she in some way having 
got into communication with the Editor of a Newspaper, one 
' Horatio Bottomley, the latter published a series of articles re- 
ilccting seriously on the character of M. A. He brought and 
himself conducted an action for libel based on these publications. 
At the hearing of that suit he gave evidence and was cross-exa- 
mined by Horatio Bottomley, a very skilled cross-examiner, who 
also conducted his case in person. The evidence given did not 
commend itself to the jury and M. A. lost his case. He was 
subsequently prosecuted for perjury, in respect of the answers 
alleged to have been given under that cross-examination. He 
was convicted and sentenced to six months’ imprisonment and 
on appeal the conviction was upheld. The matter came before 
the Benchers of his Inn, and after a full enquiry it was decided 
by reason of that conviction he had been proved unfit to remain 
a member of that Flonourable Society and he was disbarred 
and expelled therefrom. He appealed to His Majesty’s Judges 
and his appeal was dismissed. The Lord Chancellor stated 
that “ it was impossible to allow a man who had been convicted 
of perjury to remain a member of the Bar, and, although he 
hoped that the appellant having learnt his lesson and received 
his punishment might be able to lead an honest-and successful 
life in the future, the tribunal could not interfere with the 
Bencher’s decision. ’’ No steps were taken at the time to remove 
M. A's name from the roll of Advocates of this Court, 
and after a lapse of some years, he commenced practice as an 
Advocate in Madras. The atterition of the High Court having 
been called to these facts, he was called upon to show cause why 
his name should not be removed from their roll and he now ap- 
pears to show cause. 

In such cases the Court will not allow the propriety of the 
conviction and sentence to be questioned, but can and will en- 
quire into the facts to ascertain the degree of moral turpitude 
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involved and to form an opinion whether the legal practitioner 
in question should be removed or suspended or be otherwise 
dealt with. It has been argued before us that the rule as to 
not allowing the propriety of the conviction and sentence to be 
questioned does not apply where the conviction took place in 
Iingland and the application to the Court is in this country. I 
do not consider it necessary to consider how far this rule is ap- 
plicable to cases of convictions in another country, though I con- 
cede that it is possible that, where the Criminal Law of the two 
countries differs in respect of the matters charged er in a case 
where it is alleged that there had not been a fair trial in some 
foreign country, the rule might be held not to be applicable. 
But, in this case. the law of the two countries is the same, and it 
is quite clear that M. A. received a full and fair trial at the 
hands of the English Judge and jury. Indeed, his own submis- 
sion to the contrary is based on the admission of certain short- 
hand-notes of his cross-examination as evidence of answers 
given in respect of which the charge of perjury was brought. 
He suggested that such shorthand-notes were inaccurate and 
that the inaccuracy was intentional and due to corruption of the 
shorthand writers by Horatio Bottomley. Tt is a matter for 
regret that, in the stress of argument, he should have chosen to 
make such allegations which are entirely unsupported by evi- 
dence and which I am quite clear are unfounded. I am satis- 
hed that he was rightly convicted, and it is therefore im- 
material to consider whether or not we are bound without en- 
quiry to accept the conviction as correct. If it is a matter up- 
on which it is open to me to express an opinion, I must also say 
that I am quite satisfied as,to the propriety of the decision of his 
Benchers and of his Majesty’s Judges. If an application had 
heen made soon afterwards, in my judgment, on the facts of 
this case, no ogher order could have been properly made than 
that his name should be struck off from the roll of Advocates. 
I wish to guard myself from saying that this Court is bound to 


follow the decision of the Benchers of¢the Inns of Courts. | 


think it has, by the Letters Patent a discretion vested in it, and 
it must in every case exercise that discretion itself, giving of 
course due weight to the views of the Benchers of a man’s Inn 
in England. 

But this case has not come before us immediately, but afte: 
the lapse of some years, and, in my judgment, it is open to this 
Court to consider the matter as it now stands, and to take into 
consideration sych matters as would be relevent on an applica- 
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tion to reinstate a man who has been-disbarred. The law, I 
think, is quite clear that an order of disbarment is not necessari- 
ly final or conclusive for all timeyand that it ts open to Court to 
readmit a practitioner after the lapse of time,if it is satished that 
the practitioner has in the:interval conducted himself honour- 
ably and that the sentence of exclusion has had the salutary ef- 
fect of awakening in the delinquent a higher sense of honour and 
duty, so that he might be safely entrusted with the affairs of 
his clients and admitted to an honourable profession without it 
suffering degradation, and in such a case it is open to the proper 
tribunal to restore a man to the rolls whether he be a Barrister, 
Advocate or Attorney See Exparte Pyke (1) and the judgment 
of Mookerjee, J., In re Abtruddin(2). In this case we might 
strike off the name from the rolls and leave it to the practitioner 
to qualify himself again for admission by applying to his Inn for 
reinstatement. But M. A. is here and not in England, he de- 
sires to practice here and not there and I do not think it would 
be right for us to avoid the responsibility of considering the 


matter for ourselves by leaving the burden of the decision to the 


Benchers of his Inn. We have before us a considerable body 
of testimony that M. A. has led an honourable and reput- 
«ble life since his return to this country. I think too we may take 
into consideration the fact that, although this crime of perjury 
did involve moral turpitude as a practitioner, at the-time he was 
young, and that he swore falsely under the stress of his severe 
(ross-examination, and that in a case where he was in fact de- 
fending himself from a very serious attack upon his character, 
and that he probably became somewhat unbalanced by reason of 
his matrimonial affairs in a foreign country, and his being in- 
volved in a mass of personal litigation resulting therefrom. 


On the whole the justice of the case will be met by the order 
that M. A. shall be suspended ‘from practfce as Advocate 
for a period of 12 months, such time to run from the 26th Feb- 
luary, 1923, the date when he first appeared before this Court 
to show cause. The order will not be retrospective in effect 
and his suspension wili be from now until February 26th, 1924. 


Coutts Trotter, J., :_-My Lord the Chief Justice has set 
nut the facts in relation to this gentleman, and I need not repeat 
them. But I think it 4s right that I should state in my own 
words my reasons for concurring in the course he has proposed, 
and I fully realise the serious responsibility which is- cast upou 


“x, (1865) 6 B & S 703.- | z 12 Cal’ L-J. 625. 
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us in this matter. It was at onè time suggested that we were 
relieved of that responsibility on the ground that one of the 
qualifications necessary for the enrolment of an Advocate in 
this Court was that the applicant should be a member of the 
Inglish Bar, and that, as it is not suggested that Mr. M. A. has 
or had any other qualification, on ceasing to be a member of, 
the English bar-he must ipso facto be removed rrom the roll of 
Advocates of this Court as being a person without qualification 
] do not think that we are entitled so to evade the responsibili- 
ty of determining for ourselves whether reasonable grounds ex- 
ist for taking the step that we are invited to take by the Ad- 
vocate General in the name of the Bar, and I think that we are 
invested with a discretion which, however "reluctantly, we must 
exercise for ourselves. 

| [ agree that the actual conviction of Mr. M. A. for per- 
tury is a thing which we cannot allow him to go behind, and we 
must take it that he committed the crime for which he was tried 
and convicted. But I think we are entitled, indeed are bound 
ta look into the facts in order to form an opinion as to the de- 
gree of moral turpitude involved in a conviction on those facts. 
In doing so I am not called upon to express any opinion as to 
his relations with the two women in whose lives he involved him- 
self. With regard to the first, there seems reason to believe 
that he infected her with gonorrhoea soon after their marriage. 
There also seems reason to think that at the time of 
the marriage he quite honestly believed himself to bè free. from 
taint With regard to Mise Ling, I confess myself unable to 
suc that she had any legitimate cause of complaint against him. 
On her own admission she seems to have known all the facts 
rclating to him and all the risks she ran in going through a 
form of marriage with him at the time when she commenced her 
association with him. But there can be no possibility of doubt 
that when cross-examined in the libel action which he brought 
against Mr. Bottomley he committed deliberate perjury by 
swearing that he was not the father of Miss Ling’s child. He 
was foolish enough in this Court to suggest that the shorthand 
writers who recorded those answers were tools in the employ- 
ment of Mr. Bottomley and that he never gave the answers 
they swore to. Such a suggestion cannot be entertained for a 
moment ‘and I think it is quite clear that he did what is some: 
times ‘spoken of as “-swearing by the card”. I entirely and 
1espectfully agree with Avory, J., that the sooner that 
‘swearing by the card’ is recognised and punished as perjury the 


e 
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better, and indeed there is a very old instance in the books 
where it was so punished. 

At the same time I think that we are entitled to look at 
this man’s position and sec what he actually did. He was be- 
ing persecuted by a rufhan who conducted a black mailing jour- 
nal whose activities are the more revolting because they were 
"conducted in the hypocritical guise of a censor morum.. Mr. 
M.A. was practically a ruined man unless he could vindicate his 
character in an action for libel against that journal or its edi- 
tor or both. He throughout maintained and maintains now 
that he regards Miss Ling as being according to the law of his 
own people and by every moral law his wife. These are the cir- 
cumstances in which he took the foolish and wrong step of 
swearing that he was not the father of Mis Ling’s child. It 
was because as he said he regarded her not as Miss Ling but as 
Mrs. M. A. There is this to be said in extenuation 
for his doing so, namely, that he was goaded and 
harassed by a relentless persecutor, and that so far 
as [ can see it was perjury committed not deliberately 
in furtherance of any fraudulent aim or so as to cause any 
injury to anybody else, but solely in self defence. No doubt 
its tendency was to prevent justice ; and it even might have 
tended to put damages in his pocket to which his character did 
not entitle him but I do not think that this consideration actuat- 
cd him or was present to his mind. It was also I think inspired 
by that desire not unexpectedly found in an Indian barrister of 
trying to make by a verbal quibble a score oft his opponent. I 
think his conduct is not inaptly described in the document which 
ts signed by an Indian gentleman of position who has written on 
his behalf as ‘conceit and legal lunacy’. Perjury is an offence the 
gravity of which I do not seek to minimise especially when com- 
mitted by a member of the bar who knows its full import. At 
the same time it has many degrees of gravity, and I think there 
is much to be said in eXtenuation of the offence committed by 
Mr. M. A.. Lam the more inclined to take this view as in the 
latter part of his address to us Mr. M. A. practically abandon- 
ed the foolish attempt to argue against the propriety of his con- 
viction and in effect threw himself upon the clemency of the 
Court. a 

The much greater*dificulty which has pressed upon me 
throughout and presses upon me still is the gravity of the posi- 
tion of our appearing to act contrary to the action of the Bench- 
ers of Lincoln’s Inn who disbarred him and the very eminent 
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Judges who confirmed that sentence. In view.of certain argu- 
ments that were addressed to us by Mr. M. A., arguments to 
my mind both injudicious and pernicious, | wish to make my 
attitude on one point as clear as | can make it. | utterly dis- 
sent from the view that any different standard of conductor 
character is required from a barrister of Indian race to a bar- | 
rister of English race. I equally strongly dissent from the 

view that a different standard of honour should be held to exist 
ior a practitioner at the English bar of whatever race and the 
practitioners of this Court whether barristers or Vakils. | 
am jealous of the honour of the bar which practises before me 
as | am proud of what I believe to be its high standard of pro- 
fessional conduct and I resent as keenly as | feel convinced that 
that bar would resent any suggestion that the standard of 
honour: that it strives to maintain and which it would wish this 
Court to uphold is in any respect lower than the standard de- 
manded of practitioners at the English Bar. So far from think- 
ing that any prejudice was imported into any of the proceedings 
in England by reason of Mr. M. A.’s race, | think that all those 
who investigated the case were clearly actuated by an insistent 
desire to make such allowance both for his race and his religion 
as probably told considerably in his favour. 

My reasons for taking the undoubtedly strong course we 
are taking of allowing this gentleman to continue to practice in 
these Courts are the following : In the‘first place I think that 
he has been very severely punished already for what he did. 
I think it is to hts credit that for a number of years he has ac- 
quiesced in that punishment and has only recently sought once 
more to seck his livelihood-in what he tells us__l see no rea- 
son to question his.statement__is the only vocation in which by 
his training and associations he is able to earn a living. In the 
hext place it dogs weigh with me very greatly that Viscount 
Cave, a lawyer of the greatest eminence and now Lord Chan- 
cellor, when Home Secretary, thought fit to ‘order his release 
immediately on the rejection of his appeat against his conviction. 
Jt also weighs with me greatly that a very large number of do- 
cuments have been put before us including a memorial signed 
by a large number of well known practitioners of this Court, 
men mostly of a diferent race and creed to his own, who al! 
concur in the view that he has sufficiently purged his conduct, 
that this episode is a blot on a previously honourable career, 
that he ıs fit to be associated with them in their profession, and 
that therefore they recommend him to the favourable considera- 
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tion of this Court. Finally:I do not conceal my view that it is 
much extenuation of his most reprehensible conduct that it was 
committed under the goad of a relentless persecution for the 
mere purpose of public notoriety by one of the foulest pests that 
has ever infected English society. Perhaps I may make my 
position clear by putting it in'this way. If this Court were in- 
vested with jurisdiction to re-admit him as a member of the 
Fnglish bar, which it is not, I should consider that he had pur- 
ged his offence and was fit to resume the privileges which he 
justly lost. As that is my opinion it logically follows that I 
must say as I do that he is entitled under the conditions which 
iny Lord has laid down to be permitted once more to practice 
as an Advocate of this Court. 

Krishnan, J. :—In this case the learned Advocate Gene- 
1al has applied to us to exercise our disciplinary powers under 
the Letters Patent and to remove the name of Mr. M. A. an 
Advocate of this Court from the roll of Advocates for the rea- 
son that he was convicted of perjury by the Central Criminal 
Court in London, a conviction which was confirmed on appeal 
and he was disbarred subsequently by the Benchers of- his Inn 
(Lincoln’s Inn) by reason of that,conviction, their order being 
confirmed by His Majesty’s Judges on appeal. 

Mr. M. A. was called upon to show cause why this appli- 
cation should not be granted. He did not deny the facts stat- 
ed by the Advocate General but he raises certain contentions in 
answer which I shall consider. The first point he tried to make 
was that he was wrongly convicted and that we should cxa 
mine the facts of the perjury case against him and decide for 
ourselves whether his conviction-was right or wrong. Now it 
was laid down by the Privy Council in In the matter of Rajendra 
Nath Mukherjee (3) that in an enquiry into the conduct of a 
practitioner under the Letters Patent the propriety of a convic- 


‘tion and sentence could not be questioned though the facts of the 


case might be considered to see whether the culpability of the 
individual concerned «vas such as to disqualify him for his pro- 
fession. Sir Richard Couch who delivered their Lordships’ 
judgment in that case quotes and follows the following: observa- 


‘ions of Lord Mansfield in Tu re Brounsell (4). “This ap- 


plication is not m the nature of a second trial or a new punish- 
ment. But the questfon is whether after the conduct of this 


anan it is proper that he should continu: a member of a profes- 


sion which should stand: free trom all suspicion . .... and it is 
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on this principle that he is an unfit person to practice as an At- 
torney. It is not by way of punishment, but the Courts in such 
cases exercise their discretion whether a man whom they have 
formerly admitted, is a proper person to be continued on the 
roll or not,” The Court would not asa matter of course 
strike a man off the rolls because he has been convicted but will 
examine the case to see in what manner its discretion should be 
used. It will not however examine the propriety of the convic- 
tion on the merits. 

It was argued in answer by Mr. M. A. that these princi- 
ples could not be applied to his case as he was convicted not by 
a Court in India but by an English Court which according to 
him is in the position of a foreign tribunal. [I am unable to 
accept this argument.. No authorities have been cited in sup- 
port of it. Ina matter of disciplinary jurisdiction which we 
are now exercising the English Court cannot in my opinion be 
put on the same footing as a foreign Court. It is because Mr. 
M. A. was a Barrister of England that he was admitted as an 
Advocate here. The question whether he should be continued 
as an Advocate here stands on much the same footing as the 
question whether he should be allowed to continue as a Barris- 
ter in England and if for the purpose of deciding the latter 
question the principles stated in In re Rajendra Nath Mukher- 


-jee (3) applies to judgments of English Courts as they clearly 


do there is no reason not to apply them for the purpose of de- 
ciding the former question. The question whether these prin- 
ciples will apply when the judgment relied on is really that of 
a. foreign tribunal and if so, subject to what conditions they 
will apply is a difficult one on which I express no opinion as it 
has not been properly argued before us. 

Even assuming that we should go into the facts and de- 
cide if Mr. A’s cenviction for perjury was right there can be no 
doubt that it was. The only substantial argument addressed 
to us on the point to suggest that his conviction was wrong 
was that he did not utter the words regarding which he was 
charged with perjury but what he swore to was somewhat dif- 
ferent in effect. If there was army substance in this suggestion 
it would have been put forward as the main ground of defence 
in the perjury trial. On the other hand the Shorthand writers 
who were called as witnesses to prove what Mr. A had sworn 
to in the libel action and who proved the words used by him 
were not cross-examined at all. The suggestion now made 
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4 ` . 
therefore appears clearly to be an afterthought and cannot in 
my opinion be accepted for a moment. 


Finding that Mr. A did cqmmit perjury what action 
should we take against him ? The learned Advocate General 
in the course of his argument suggested that as Mr. A wag 
«admitted as an Advocate here solely on the ground of his be. 
ing a Barrister in England his disbarment in England should as 
a matter of course lead to his being removed from the list of 
Advocates. He contended that the continuance of his qualifica- 
tion as a barrister was necessary for the continuance of his 
status as an Advocate, he not having any other qualification for 
if. 


The point is an important one but was not properly argued 
by cither side. No authorities or precedents were cited. 
Giving it the best consideration I can, I have come to the con- 
clusion that the Advocate General’s argument is not sound. No 
doubt it is true that it was the fact that he was a Barrister that 
enabled Mr. A to get enrolled as an Advocate here and that 
if he were now to apply to be enrolled he could not be admit- 
ted as he is not a Barrister-now. But on being enrolled here 
in 1913 we must hold that he obtained the status of an Advo- 
cate here ; and under the Letters Patent we can interfere with 
that status by removing or suspending him. only for sufficient 
cause shown. We have to exercise our judgment in each casc 
on the facts placed before us and decide whether sufficient 
reason has been made out to take action and if so what action 
we should take. To adopt the Advocate General’s suggestion 
would be to allow the Benchers in England effectively to con- 
trol our discretion in the matter though indirectly. That does 
not seem to me to be right. We are not bound by the action 
of the Benchers any more than they are bqund by ours. 
Though in most cases we should and would follow the action 
taken by the Benchers I tannot accede to the argument that we 
should do so in every case. 


In the present case we have to consider not merely the 
facts which existed when the Benchers took action 4 years ago 
but also all that has transpired since. As pointed out by the 
learned Chief Justice thé position now is very much the same 
as if Mr. A had made an application for re-in-statement as a 
Barrister. It is settled that such applications are competent 
even if a man has been altogether struck off the rolls. See 
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Lx parte Pyke (1), In re Abiruddin Ahmed (2) and In re 
Hara Kumar Chatterjee (3). In that view we must see how 
the matter stands. Perjury is a serious offence and undoubt- 
edly involves great moral turpitude ; it is all the greater in 
the case of practitioners as it is their duty whether Englishmen 
or Indians to maintain the purity of the administration of the, 
law. There can be no difference in this matter between the 
English and the Indian practitioner or between England and 
India. The standard of conduct expected from the practi- 
tioner is of ‘course the same in both the countries be he an Advo- 
cate, a Barrister or a member of any other branch of the pro- 
fession. I therefore agree with the learned Chief Justice in 
thinking that if the facts of this case had been brought to our 
notice at the time when the Benchers took action our proper 
order would have been to strike off Mr. A’s name from the roll 
of Advocates. But as I have already observed the position 
is not the same now and we have to consider whether it is 
necessary now to adopt the extreme measure of striking him 
off the roll or whether a more lenient order will not meet the 
ends of justice and the exigencies of the situation. 


More than 4 years have passed since Mr. A was disbarred 
in England. During all these years there is reason to suppose 
that he has led an honourable life. He has been able to ob- 
tain and place before us numerous certificates from eminent 
persons both here and in England testifying to his good conduct. 
He has also produced a memorial signed by a large number of 
his brother practitioners saying that he is a fit person to continue 
at the Bar and asking that he may be so continued. At the 
end of the argument he acknowledged his error and threw him- 
self on the mercy of the Court and it may be reasonably in- 
ferred that he can be trusted to behave honourably hereafter. 
In spite of all this I should have hesitated to take too lenient 
a view of the case as the offence is such a serious one. But 
the learned Chief Justice has taken a lenient view of the case 
and in a matter like this of the exercise of our disciplinary juris- 
diction I do not feel called upon to differ from his Lordship and 
to insist on more drastic action being taken. I therefore con- 
cur in the order proposed by my Lord the Chief Justice. 

CA: S, i 


t (1865) 6 B & 8 703. a 12 C L J 625. 
3. 14 Cal. L. J. 113. 
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In THE HIGH COURT oF JUDICATURE AT MADRAS. 


PRESENT JUSTICE SPENCER AND MR. Justice DEVAaA- 
DOSS. ' ; 


Vemuri Pitchayya ... Appellant* (Petitioner). 


Y. 
Srimath Raja Yarlagadda Ankineedu 
Bahadur Zamindar Garu. ... Respondent (Counter 
Petitioner). 
Civil Procedure Code (1908), O. 21, R. 17 (1) and (2)—Execution appli- 
calion—A mendment before disposal —Power of Court —Effect of amendment—— 
lmendment after 13 years prescribed by S. 48 of the Code—A pplication itself 


fled within 12 years —A pplication if barred —Second A ppeal— Maintatnability 
—Smoll cause suit —Execution proceedings in-——Second Appeal in. 


Order 21 R. 317 of the Code does not take away the power of the Court to 
amend an application for execution at any time before its disposal. An appli- 
cation so amended is deemed to be one in accordance with law and to have 
teen presented on the date when it was first presented. 


An application for execution was presented within the 12 years allowed by 
S. 48 of the Code ; but no schedule of immoveable property belonging to the 
judgment-debtor was attached to it as prescribed by O. 21 R. 13 of the Code.. 
The omission was afterwards supplied but at a time when the 12 years had 
expired. Held that, nevertheless, the application was not barred under S. 48 of 
the Code. 


In a suit of a Small cause nature no second appeal lies even in the matter of 
execution. 

Appeal against Appellate Order of the District Court of 
Kistna at Masulipatam in Appeal No. 176 of 1921 preferred 
against the order of the Court of the District Munsif, Avani- 
gadda at Masulipatam in C. M. P. No. 3509|20 in O. S.. No. 
392 of 1908 on the file of the Court of the Principal District 
Munsif of Bander. 


K. Kamanna tor appellant. 
C. V. Ananthakrishna Aiyar for sanga 
The Court deliyeréd the following 


JUDGMENTS Spencer, J._As the suit is one-of a small 
cause nature and the claim is valued at Rs. 388 and odd, no 
second appeal lies even in the matter of execution (Vide Mavu- 
la Ammal v. Mavula Maracayar (1) ). 

We are asked to treat the appeal as a revision petition 
and to revise the order which directs execution to proceed 
against the appellants immoveable properties on the ground 


*#A, A, A. O. No. 89 of 195322. r7th August 1923. 
1 (1906) I. LR. 30 Mad. 212 : 17 M. La J. 376. 
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that when the execution application was presented, no schedule 
of immoveable property belonging to the judgment-debtor was 
attached to it as prescribed by O. 21, R. 13, and that by the 
time this omission was supplied, 12 years had expired from the 
date of the decree and execution had become barred under S. 


° 48, C. P.C. 


O. 21, R. 17, C. P. C. declares that on receiving an, applica- 
tion for execution, the Court shall ascertain whether the re- 
quirements of rule 13 among others have been complied with, 
may either reject the application or fix a time for thé defect to 
be remedied. Clause 2 states that if an application is so 
amended it shall be deemed to be an application in accordance 
with law and to have been presented on the date when it was 
first presented. 


The Calcutta High Court in a Full Bench decision Asgar 
dli v. Trilokya Nath Ghose (2) dissenting from the opinion 
previously expressed by Petheram, C. J., in Macgregor v. 
Tarini Churn Sircar (3) took a very strict view of S. 245 in 
the Code of 1882 corresponding to O. 21 r. 17 and although 
in the present Code the word “ amended ”’ has been altered in- 
to “ defect remedied” and clause 2 has been added, the Cal- 
cutta High Court continues to require a strict compliance with 
the formalities (see Navab Sir Salimullah Bahadur v. Satnaddi 
Sarkar (4) ). Iam, with due respect, inclined to think that 
the words “ on receiving an application for the execution of a 
decree” in R. 17 were not intended to make a party 
suffer for the failure of the Court establishment, which checks 
plaints and execution petitions on their presentation, to at once 
notice all defects in any application that may be received and 
that these words do not preclude a Court from making an 
order allowing a defect to be remedied at a later stage as it 
might well do if the words were “on or after receiving. ” 
Under S. 148 the Court would even have power to extend the 
time allowed for remedying the defect.” 


In Varadiah v. Raja Venkata Perumal Raja (5), a 
Bench of this Court, in a decision to which I was a party allow- 
ed a petitioner to amend his application even at the time of 
appealing, when without much amendihent it would have been 
barred by the 12 years’ rule. 





Bg a AK a ND anak aa Da a aaa a Eng AE 
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This was in harmony with the less rigid view taken by this 
Court in Satiappa Chetty v. Jogi Doorappa (6) where it was 
held that S. 245 did not take away the power of the Court 


to amend the application for extcution at any time before dis- 
posal. 


I am of opinion for these reasons that there is no reason 
“to exercise our power of revision in the present instance and I 
would dismiss the C. M. S. A. with costs. 

Devadoss, J. :_J agree. 


A. Se V. Sees Second Appeal dismissed. 


In THE HIGH Court oF JUDICATURE AT MADRAS. 
PRESENT :— SIR WALTER SALIS SCHWABE, K. C., Chief 
Justice AND Mr. JusTice KRISHNAN. 


Anglo-Persian Oil Company, Limited by 
their Agents Messrs Shaw Wallace 


& Co., Limited, Madras ... Appellants™ (Defendants). 
, y. 
P. S. Panchapakesa Aiyar ... Respondent (Plaintif). 


Arbitration Act— S$. 19 —Stay of suit —d pplication for —Refusal--Grounds 
--Onus of proof on party resisting stay —Discretion as to whether matter ought 
to ba referred to arbitration or whether case should be kept in Court —Grouads, 

An application under S$. 19 of the Arbitration Act for the stay of a suit 
brought on a contract which contained an arbitration clause was rejected on 
the grounds (1) that, though the defendants had been threatened, with legal pro- 
ceedings for a considerable time, they had not then called the attention of the 
plaintiffs to the arbitration clause or said that they were willing to refer to 
a:bitration and objected to the litigation ; and (2) that the plaintiffs had al- 
ready paid a heavy court-fee on their plaint and that it would be a waste of 
money if the case was sent to arbitrators. Held that the grounfls alleged were 
not sufficient to justify an order refusing the stay. 

The onus is on the party resisting the application for stay to show some suf- 
ficient reason why in the particular case the parties should be relieved from the 
obligation which they have contracted, namely, that their fase should go before 
arbitrators selected by them and not before the ordinary tribunals of the land. | 

The learned trial Judge not having exercised his discretion as to whether or 
not the case was one whiche should be referred to arbitration or kept before the 
Court, the appellate Court exercised its discretion and, held that the case was one 
which should be referred to’ arbitration. 


On appeal from the Judgment dated gth July, 1923 of 
the Hon’ble Mr. Justice Kumaraswami Sastri passed in the 
exercise of the ordinary original civil jurisdiction of the High 
Court in the Judges summons filed on 6th April, 1923 praying 


#0. S. A. No. 59 of 1923. 20th August 1923. 
6. I. L, R. 17 Mad. 67. 
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for an order directing stay of proceedings in C. S. No. 88 of 
1923. 

Vere Mockett instructed by Short Bewes and Co. for ap- 
pellants. : 

T, §. Anantarama Atyar for respondents. 

The Court delivered the following 

JUDGMENTS — The Chief Justice — This is an igterlocu- 
tory appeal from the order of Kumaraswami Sastri, J. refusing 
to stay an action on an application made under the Arbitration 
Act, the suit being on a contract which contains an arbitration 
clause referring any question or dispute which may arise under 
the contract to two European merchants resident in Madras 
and in the event of their disagreeing to an umpire chosen by the 
arbitrators before commencing the reference. 

The view expressed by the learned Judge in his judgment 
is that as the defendants had been threatened with legal pro- 
ceedings for a considerable time and had not then called the 
attention of the plaintifis to the arbitration clause or said that 
they were willing to refer to arbitration and objected to the liti- 
gation, that is a ground for refusing to stay on an application 
on the part of the defendants after the action was brought. I 
do not agree. ‘There is no authority in support of the proposi- 
tion which has been adduced before us and I am satisfied that 
the reason is that there is no such authority and I can see no 
ground on principle for so holding. The law provides that if 
there is a submission for a reference to arbitration and a party 
chooses to bring his suit, the other party can then decide whe- 
ther or not he will remain before the Court, which he indicates 
by taking some step in the action, or whether he will avail him- 
self of his contractual rights to have the dispute referred to 
arbitration. If he had misled the plaintiff in some way into 
bringing the suit it might be a good ground for punishing him in 
costs and if the misleading had been definite enough to amount 
to a particular statement that he would not apply to have the 
matter referred to arbitration and would submit to the jurisdic. 
tion of the Court, it might even amount to an estoppel, so as 
to prevent him froin making an application thereafter. But I 
can see nothing of the kind in this case. 

The question then remains as to whether or not this is a 
case where the discretion of the Court under S. 19 of the 
Arbitration Act should be exercised in favour of the defendants 
by referring to arbitration or whether this is a case which should 
be kept before the Court. In that matter the learned Judge 
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has not exercised any discretion : but on appeal as we are dis- ka 

agreeing with the grounds which he has given, it is open to the Ol Company 

unsuccessful party below to ask us to exercise the discretion — panchapa 

which he could have asked the léarned Judge to exercise there. ries 

We, therefore, consider it for ourselves. As I understand ——~ 

„the principle in England and here, the Court, where there is ce: 

a submission to arbitration, in order to refuse to stay the pro- 

ceedings, must be satisfied that there is no sufficient reason why 

the matter should not be referred to arbitration in accordance 

with the submission, that is, really saying in other words that 

the onus is on the party resisting the application for stay to 

show some sufficient reason why in the particular case the parties 

should be relieved from the obligation which they have con 

tracted, namely, that their case should go before arbitrators 

selected by them and not before the ordinary tribunals of the 

Jand. There are certain well-defined instances where a-Court 

almost invariably refuses to stay, such as a case where there 

are serious allegations of fraud. There are cases where the 

point involved is a novel or difficult point of law which the 

Court is satisfied is bound to come back by way of a special 

case to it to decide or where it comes to the conclusion that the 

sending of the case to the arbitrators will involve a waste of 

time and expense. ° 
Having considered this case, I am not satisfied that this 

is a case which it is not proper to refer to arbitration. From 

several aspects of the case, it is clear that evidence will have to 

be gone into unless the arbitrators are persons who have know- 

ledge of their own so as to make it unnecessary to have the 

whole evidence before them. The actual point of construction 

as | understand it is not a point which seems in any way beyond 

the powers of a commercial man to grapple with. If at any 

time there is a really difficult point of law in which the opinion 

of the Court is required, there is ample provision in the Arbitra- 

tion Act for taking thé*opinion of the Court. 
In these circumstances, this order is wrong and the appeal 

must be allowed with costs here and the action stayed. The 

costs of the application before the learned Judge will follow 

the event of the arbitration. Certified for counsel in the 

motion before the learned Judge. 
Krishnan, J. — This case is governed by 5. 19 of the Krishnan, J. 

Indian Arbitration Act of 1899. Under that section the . 

Court should refer in accordance with the arbitration clause in 

the contract a case like this to arbitrators unless it is satisfied 
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that there is suficient reason why it should not do so. The 
section puts the burden upon the person who secks to get the 
stay refused to show good reason for taking such action. The 
learned Judge in his judgment has given two reasons for re- 
fusing stay in this matter and for going on with the suit in 
Court. He says that there is no sufficient indication in the 
correspondence nor even in the replies to the lawyer’s notices ° 
threatening legal proceedings, that the defendants were ready 
and willing to have the matter arbitrated upon. Apparently 
this refers to the last clause of S. 19 which lays downeas one of 
the conditions for the exercise of the discretion under the sec- 
tion that the applicant was at the time when the proceedings 
were commenced, and thereafter ready and willing to do all 
things necessary for the proper Court of the arbitration. The 
mere fact that in the replies to letters sent by the opposite side 
threatening legal proceedings the defendant company did not 
write back to say “No, you cannot take legal proceedings 
against me” is no ground for holding that they were not ready 
and willing to submit to arbitration if it became necessary to do 
so. The plaintiff in this case never asked the defendant to 
nominate his arbitrator or do anything in connection with the 
arbitration in this case. If he had done so and if the defen- 
dant had refused to agree, it might well be said that he was 
not ready and willing to do all things necessary for the proper 
conduct of the arbitration. [I am unable to accept the learned 
Tudge’s view, that in this case there is any indication either in 
the corespondence or in the replies to the Lawyer’s notices that 
the defendant was not ready and willing to have an arbitration. 

The other ground taken by the learned Judge is that al- 
1eady a heavy stamp fee has been paid for the case and that it 
would be a waste of money if the case is sent to arbitrator. 
That is a matter which the defendant could not have helped. If 
the plaintiff knowing full well that he was bound by the arbitra- 
tion clause rushed into Court and sperit money in Court-fee, 
that could not in any way affect the defendant's applying for 
stay under S. 19, for all that he has to do under the Section is 
to apply to the Court before filing his written statement to stay 
the suit. The expense of paying Court-fee would have been 
incurred already in every case ; it cannot well be treated as a 
good ground for refusing to stay the case. 

These are the two grounds upon which the learned Judge 
has based his order refusing the stay. The respondent before 
us has taken another ground as well in support of the order of 
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the learned Judge. He contends that the question which has 
tc be dealt with in the present dispute being the construction of 
a written contract between the parties, it is a matter more fit 
for the Court to dispose of, than for arbitrators and that therc- 
fore the Court should retain the case on its own file ind not 
refer it to the arbitrators. As regards that point the learned 
Chiet Justice has fully dealt with it and I need hardly go uver 
the same grounds as I agree with him in what he said on the 
point. 

Thedearned Judge has not put the case on that ground at 
all so that we cannot say that he exercised his diszretion on 
such a ground as that. We are therefore frec to exercise our 
own discretion on the point and in exercising that discret‘on I 
am satisfied that this is a fit case for staying the action and for 
sending it to arbitrators as the construction of the document 
as well as the facts to be found in the case seem to be more fit 
for two European Merchants who are familar with oil con- 
tracts to deal with. 

In these circumstances I agree with the learned Chief 
Justice that this appeal must be allowed and that the stay ap- 
plied for should be ordered. I agree also as to the order 
about costs proposed by the learned Chief justice. 


A.S. V. Appeal allowed. 


PRIVY COUNCIL. 


PRESENT :_LorpD BUCKMASTER, Lorp DUNEDIN, LORD 
CARSON, SIR JOHN EDGE AND LORD SALVESEN. 


(On appeal from the High Court at Madras. ) 
. . Appellants.* 


Bommadevara Naganna Naidu and another 
VU. 

Ravi Venkatappayya and others eRespondents. 

Execution of Decree—Money realised—Subsequent action to recover—Main- 
tainability. i 

Money recovered under®a decree cannot be 1ecovered back in a fresh suit 
whilst the decree under which it was recovered remains in force. 

Shama Purshad Roy Chow@hury v. Hurro Purshad Roy Chowdhury, 10 M. 
I. A. 203 applied. Jogesh Chunder Dutt v. Kali Churn Dutt, 3 C. 30, dis- 
approved. 

Order of the High Court seversed. 


Appeal (No. 105 of 1921) from two sets of Orders of 


Remand of the Madras High Court, remitting the suits back 
*P, C. Appeal No. 105 of 1921, 29th June, 1923. 
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to the trial Courts, (Courts of Deputy Collector, Bezwada, 
and the Subordinate Judge, Bezwada). 

One set of suits was brought by the appellants for rent, 
claiming ambaram (rent in kind) for wet lands and ‘dry rate 
for dry lands. - The other set of suits was brought by the 
e ponam for refund of amounts paid by them in excess of, 
dry rates for the rents of faslis 1314, 1316-1321, claming that 
the decision of the Privy Council in the litigation between the 
parties for fasli 1315 was to the effect that the appellants were 
entitled only to dry rates on all lands and that all the decisions 
of the several Courts for the intervening faslis were void and 
ulira vires. 

The first set of suits was tried by the King Deputy 
Collector of Bezwada. ` He held that the decision of the Privy 
Council in suits for fasli 1315 did not deal with the rate of 
rent for wet lands and left that question to be subsequently 
decided by the Courts and fixed the rent at Rs. 6 per acre as 
regards wet lands. On appeal, the District Judge reversed 


this decree and fixed the rent at the uniform rate of Rs. 2-12-6 - 


for dry and wet lands. 

The other set of suits was tried by the Subordinate Judge 
of Bezwada. He held that all the decrees of the several] 
Courts for rents of. faslis 1314, 1316 to 1321 were superseded 
by the decision of the Privy Council in suits for fasli 1315 and 
decreed the suits. 

The decisions in both sets of suits were challenged, and 
appeals taken to the High Court by the appellants. The 
High Court held that the tenants-respondents, on reversal of 
the decree of the High Court in suits for fasli 1315 by the 
Privy Council, became entitled to recover the rent which thcy 
had overpaid in the intermediate suits by reason of the High 
Court decision, and remanded the suits for disposal according 
to law. The High Court relied upon the decision in Shama 
Purshad Roy v. Hurro Purshad Roy" (1), as interpreted by 
the majority of the Full Bench in Jogesh Chunder Dutt v. Kali 
Churn Dutt (2). Hence the appeal. . 

The facts are fully set out ia their Lordships’ Judgment. 

1923, April, 24. Dunne, K. C. and Narasimham for 
the appellants : The order of remand made by the High Court 
1s wrong and unsustainable. The Hifh Court misunderstood 
the principle enunciated in Shama Purshad’s case (1). The 
Interpretation put upon that decision by the majority of the 


r 10o M. I. A. 203. a LLR 3C 30. 
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Full- Bench in Jogesh Chunder’s case (2) is wrong. ‘The 
reasoning and conclusions of Garth, C. J. and Jackson, J. in 
the later case represent the proper interpretation to be putupon 
the decision in Shama Purshad’s* case (1). The Board did 
not decide in the litigation for fasli 1315 that the rent for wet 
lands was to be the same as for dry lands. All that was de- 
cided was that the High Court in second appeal was not com- 


petent to interfere with the findings of fact arrived at by the - 


appellate Court. Further, the Board directed that a proper 


rate of rent should be fixed for the wet lands.See the jude. 


ment reported in L. R. 41 I. A. 258 :27 M. L. J. 333. 

(Counsel were stopped). 

The respondents were not represented. 

1923, June, 29. The Judgment of their Lordships 
was delivered by 

Lord Carson :— The appellants are the Zemindars of 
North Vallur Estate in Kistna district, and the respondents are 
the occupancy tenants of certain villages in the said estate. 

In 1904 the Zemindar, father of the appellants, brought 
before the Court of the Head Assistant Collector of the Bez- 
wada Division, Kistna District, forty-nine summary suits under 
S$. 9 of the Madras Rent Recovery Act, 1865, against the res- 
pondent ratyats to enforce the acceptance by them of pattas 
or leases of Faslis 1314 and 1315 (1904 and 1905) which had 
been tendered to them. The Zemindar demanded asara or 
varam rates for wet lands. The tenants on the other hand 
denied the claim of the Zemindar, pleading that certain rates 
had been fixed in Fasli, 1292 (1882), which were alone re- 
coverable and not the asara or varam rates (produce sharing 
system) demanded by the Zemindar. The suits were dismiss- 
ed by the Head Assistant Collector, Bezwada Division, finding 
as a fact that the conversion of the asara rates into cash pay- 
ment in Fasli 1283, which was confirmed in 1292 Fasli, and 
had been acted upon ever since, was a permanent arrangement, 
and that the plaintiff (the said Zemindar) was not therefore 
cntitled to impose on the tenants pattas on the asara basis. On 
appeal by the Zemindar, the District Judge affirmed the dec- 
rees of the Collector in respect of the finding of fact relative 
to the character of the arrangement of 1283 Fasli, and upheld 
the orders dismissing thé suits. On further appeal to the 
High Court of Madras, the High Court set aside the orders 
of the lower Courts, holding that “ the pattas tendered by the 
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plaintiff were proper pattas, and that the defendants must ac- 
cept them. ” : 

The tenants, thereupon, appealed from the judgment of 
the High Court to His Ma ect in Council, and on the 18th 
June, 1914, the Lords of the Judicial Committee of the Privy 
Council set aside the judgments and decrees of the High Court 
on the ground that as there were concurrent findings of. fact 


| in the Courts below, an appeal to the High Court was preclua- 


ed by the Code of Civil Procedure, Ss. 584 and 585. Their 
Lordships, however, ordered that the cases should. be sent 
back to be remitted to the Court of the Collector for the draw- 
ing up of proper decrees and dealing with any other questions 
that might be outstanding in these actions between the parties. 
The case before this Board is reported in L. R. 41 I. A. 258, 
where the facts outlined above are more fully stated. Mean- 
while during the pendency of the said appeal to His Majesty 
in Council the Zemindar instituted similar suits for arrears of 
rent in respect of 1316 Fasli to 1322 Fasli under S. 77 of 
Madras Act I, of 1908, and decrees were made against the 
tcnants, all of which, except those of 1322 Fasli were realised 
in execution. No application was made for stay of trial of any 
of the suits pending the disposal of the appeal to this Board. 
The matters for determination in the present consolidated dec- 
rees raise questions as to the effect, if any, of the decision of 
this Board of the 18th June, 1914, on the subsequent judgments 
and execution thereunder. 

On the one hand, on the 2nd October, 1914, the appel- 
lents brought the present suits against the respondents, claim- 
ing dry cash cist (rent) for dry lands and claiming ambaram 
(rent in kind, or its equivalent in money) for wet lands, whilst 
the tenants (respondents) contended that the Zemindar was 
only entitled tg dry cash rate on all the lands, and that the 
order of the Privy Council had so decided. 

On the other hand, the tenants (respondents ) instituted the 
present suits against the father of the appellants, who now re- 
present him, for a refund of amounts paid by them in excess 
of dry rates for the rents of 1314, 1316-1321 Faslis, claiming 
that the said decision of the Privy Council in suits for 1914 
Faslı was to the effect that the Zemindar was entitled only to 
dry rates as fixed in 1292 Fasli, and that not only the decisions 
of the High Court but also those of the Collector and the 
District Judge, which were given subsequently on the strength 
of that decision, were void and ultra vires. 


PART XVII.] THE MADRAS LAW JOURNAL REPORTS. 66: 


In the Zemindar’s suits the Deputy Collector of Bezwada 
decreed the suits, fixing the rent at the rate of Rs. 6 per acre 
for wet land and rates varying from Rs. 3 to Rs. 2-8-6 for dry 
lands. On appeal, however, the District Judge of Kistna held 
that the Privy Council judgment operated as res judicata with 
regard to the claim for rent for future years, and he decreed 
a uniform rent of Rs. 2-12-0 odd per acre. 

If the tenants’ (respondents’) actions for recovery of the 
excess of rent paid during the pendency of the appeal the Sub- 
ordinate, Judge of Bezwada on the 29th September, 1916, 
found in favour of the respondents( tenants). 

The decisions in both sets of cases were challenged, and 
appeals taken to the High Court of Madras, and both sets of 
appeal were heard together. 


On the 7th March, 1919, the High Court gave judgment. 
With regard to the suits instituted by the respondents for the 
refund of rent in consequence of the decision of the Judicial 
Committee, the Court held “ that the tenants (respondents), 
on reversal of the decree of the High Court by the Privy Coun- 
cil, became entitled to recover the rent which they had over- 
paid in the intermediate suits by reason of this decision, ” and 
remanded the suits for disposal according to law. 


The learned Judges of the High Court based their deci- 
sion mainly, if not altogether, on the authority of a case deci- 
ded by this Board, viz., Shama Purshad Roy Chowdury v. 
Hurro Purshad Roy Chowdury (1), as interpreted by the 
majority of the Full Bench in Jogesh Chunder Dutt v. Kal: 
Churn Dutt (2), to be referred to later. 


Their Lordships cannot agree with this view, nor do they 
consider that the case cited in evidence is an authority for the 
conclusions come to. It is clear and settled law, ‘as stated in 
the case referred to at p. 211 of the reportethat “ money re- 
covered under a decree or judgment cannot be recovered back 
in a fresh suit or action whilst the decree or judgment under 
which it was recoveréd remains in force ; but this rule of law 
rests as their Lordships apprehend upon this ground, that the 
original decree or judgment must be taken to be subsisting and 
valid untilit has been reversed or superseded by 
some ulterior proceeding. If it has been reversed or super- 
seded the money recovered under it ought certainly to be re- 
funded, and as their Lordships conceive, is recoverable either 
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ib by summary process or by a new suit or action. The true 
Bommade- question, therefore, in such cases is, whether the decree or 
aka judgment under which the money was originally recovered has 
Naganna juagm 4 8 y 


Naidu been reversed or superseded ? ” 
v. 


nes Their Lordships entirely agree with this statement of the 

payya law, and, applying the test indicated, their Lordships can find ° 

Lard no reason for holding that the decrees or judgments executed 

Carson. against the respondents were either reversed or superseded by 
the judgment of this Board of the 18th June, 1914. | By that 
judgment their Lordships did not propose to deal with ‘anything 
but the actual subject-matter of the cases before them. Iu 
fact, the only point decided was that the High Court, under the 
circumstances, had no power to reverse the decisions of the 
Subordinate Courts. The facts in the case of Shama Purshad 
v. Hurro Purshad (1), were, in their Lordships’ opinion, en- 
tirely different. ~ In that case the Judicial Committee, in ap- 
plying the test already quoted, viz., “‘ whether the decree or 
judgment under which the money was originally recovered had 
been reversed or superseded, ” were of opinion that it was 
plainly intended by the Order in Council in that case that all 
the rights and liabilities of the parties should be dealt with 
under it, and that it would be in contravention of the order to 
permit the decrees obtained pending the appeal on which it 
was made to interfere with this purpose. It was also pointed’ 
out that the plaint in which the original decree was recovered, 
described the interest recovered by the decrees under appeal as 
part of the same cause of ‘suit, holding, therefore, that such 
decrees were mere subordinate and dependent decrees, which 
could no longer be held to have remained in force when the 
decree on which they were dependent had been reversed. It 
is no doubt true, as stated in the judgment of the High Court, 
that in the case of Jogesh Chunder Dutt v. Kali Churn 
Dutt (2) the decision in 10 M. I. A. was extended by a majo- 
rity to apply to a case like the present, where it was sought to 
recover the difference between the enhanced rent recovered and 
the fixed rent which'the tenant was bound to pay. But for 
the reasons already stated their Lordships cannot agree with 
the interpretation of the case in 10 M. I. A. applied by the 
majority of the Court, and prefer theereasoning and conclu- 
sions set forth in the judgment of Garth, C. J., which were con- 
j curred in by Jackson, J. 


r 10M. 1. A. 203. Sy Ta da Ra Coo {F B3 
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Their Lordships are therefore of opinion that in the 
tenants’ (respondents) actions for the recovery of the excess 
of rent the appeal should be allowed and the actions should be 
dismissed. In the suits by the appellants for the rent of a 
Fasli subsequent to the decision of the Privy Council their 
Lordships see no necessity for referring the case back to the 
“Court of the Honorary Suits Deputy Collector of Bezwada as 
has been ordered by the High Court. That Court, by decrees 
of the 3rd December, 1915, found that a suitable rate'is Rs. 6 
per acre,eand the appellants have not before the Board ques- 
tioned the amount ‘of such decrees. © Their Lordships there- 
fore think these decrees should be affirmed. 


Their Lordships will, therefore, humbly advise His 
Majesty that these appeals should be allowed but without costs, 


either in the Courts before whom the suits were litigated or 
before this Board. 


Solicitor for the appellant : E. Dalgado. 
K. V.L. N. Appeal allowed. 


PRIVY COUNCIL. | 


PRESENT LORD SUMNER, LORD PHILLIMORE, SIR 
JOHN EDGE AND Mr. AMEER ALL. 


Midnapore Zemindary Company, Limited ...Appellants*. 
v. 
Uma Charan Mandal and others Respondents. 


(On appeal from the Calcutta High Court.) 


Second Appeal—Competency—Finding of fact-Inference from documents. 


To ascertain the date at which a particular holding first began as a definite 
holding, is essentially a question of fact, even ıf it is entirely dependent on docu- 
mentary evidence aryl, no second appeal lies to the High Court from the decision 
ot the District Judge on appeal upon such a question, unless it can be shown 
that he has misdirected himself in point of law in dealing with it. 

It is not sufficient to show that a different conclusion might have been drawn 
from the documents. : 5 


Deciee of the High Court afirmed 


Consolidated appeal (No. 39 of 1922) from decrees of 
the Calcutta High Court, affirming the decrees of the District 
Judge on appeal from the Courts of the Subordinate Judge- and 
the Munsif. 


*P, C. Appeal No. 39 of 1922. 8th June, 1923. 
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The facts and the arguments appear fully from the Judg- 
ment of their Lordships. 

1923, June, 8. De Gruyther, K.C. and Brown for 
the appellants, argued that thé question when the under-tenure 
first began, was based entirely upon documents. The District 
Judge failed to construe the documents properly and thus the, 
Guestion is not purely one of fact. This makes the appeal to 
the High Court and to the Board competent. 

The respondents represented by Dube were not called 
upon. . 

1923, June, 8. The Judgment of their Lordships was 
delivered by 

Lord Sumner :__Their Lordships do not desire to hear 
the respondents. The point arising for decision on this ap- 
peal is a short one. In the group of suits, which the appel- 
lants brought in India, the question which, for the purposes of 
to-day, was the material one to be considered was this — At 
what date is the under-tenure, of which they had become pur- 
chasers at a sale under a decree for rent, to be taken to have 
originated ? 

It was in connection with a prayer to have encumbrances 
cleared off that this question arose, and according to the date 
fixed, earlier or later, they would be able to clear off more en- 
cumbrances or fewer. Now to ascertain the date, at which 
a particular holding first began to be held as a definite holding, 
is essentially a question of fact, and must depend on evidence. 
That evidence may be, and naturally is, documentary, but the 
documents admitted in evidence upon that question are really 
historical materials, and although they have to be coristrued, 
and if possible understood, they are not to be treated as involv- 
ing issues of law merely because they have to be construed. It 
is not as thougk they were being construed as instruments of 
title, or were contracts or statutes, or otherwise the direct 
foundation of rights. 

The Subordinate Judge, who tried # number of these suits, 
came to the conclusion that the date at which the under-tenure 
purchased by the plaintiffs had frst arisen was the 6th March, 
1884. Some others were heard by the Munsif, who came to 
a contrary conclusion. They were consolidated and came 
before the District Judge, and the finding of the District Judge 
affirmed that of the Subordinate Judge, not in every respect 
upon the same grounds in detail, but substantially upon the 
same lines. 
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The case was then appealed to the High Court. When 
first it came before the High Court, that tribunal contented 
itself with observing that the issues which are now before their 
Lordships raised questions of some nicety, and proceeded to 
dispose of the appeal upon a different ground, which need not 
be further enlarged upon. That judgment of the High Court 
was brought before their Lordships and was reversed, and so 
the cas£ came to be remitted to India to be finally disposed of, 
and on the second occasion the High Court dealt with the issues 
now in question, which they had previously said little about, 
and briefly concurred in the view taken by the District Judge. 


Now if the question before the District Judge was one of 
fact, admittedly there is an end of the matter. The District 
Judge, having to fix a date, fixed this particular date as being 
the date at which a certain ruffinama or compromise was ar- 
rived at, under circumstances which are not very clear, for no 
oral evidence was called, but which he thought he could suff- 
ciently infer from the contents of the ruffinama and from some 
previous documents of earlier date. He came to the conclu- 
sion that there was at that time a dispute, the gist of which 
was, whether the tenant was right in claiming that all the land 
of which he was in possession was held on ghatwali tenure, or 
whether the Zemindar was right in contending that but a 
small portion of that land was held on ghaiwali tenure and the 
rest was really mal land. This is the dispute which was com- 
promised in the ruffinama ; and the conclusion which the Dis- 
trict Judge, agreeing therein with the Subordinate Judge, ar- 
rived at was that upon that occasion the parties solved this dis- 
pute by deciding that the amount of ghatwali land was less than 
it was claimed to be; and that, in addition to what was ad- 
mittedly mal land, some further land should be regarded as 
and held as mal land, and so the matter ended. Thereupon, 
he held that it was from that date, and in consequence of that 
compromise, that the present under-tenure relating to some of 
these mal lands, of which the plaintiffs were the purchasers, 
came into existence as 4 separate tenure. There had been pro- 
duced a series of documents, of earlier date,’ which it is not 
necessary to go through they are of varying characters, and 
it must be admitted that they are scarcely luminous as to their 
purport. It cannot really be suggested from these previous 
documents when the alleged separate ghatwali tenure or the 
alleged separate mal tenure came into existence. As to the 
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latter, it is hypothetically said to begin about 1834, and as to 
the former, it is said to have been in existence at least as early 
as 1799 ; but these documents are only fragments, and by no 
means copious fragments, of a long chain of documents of 
various kinds, which must have existed at one time or another, 
and they, like the ruffinama, are documentary evidence of the 
point in dispute from which the District Judge had to ay his 
own conclusions. 


It is clear, therefore, that, unless it can be shown that he 
has misdirected himself in point of law in dealing.with this 
question of fact upon this evidence, there is no ground for ap- 
pealing from his decision upon the question of fact, and from 
the judgment of the High Court upon it. The suggestion 15 
that it can be made to appear clearly from the construction of 
the documents prior to the ruffinama, that the present tenure 
can be dated earlier than the 6th March, 1884. ‘That appears 
to their Lordships to be nothing but a contention that a diffe- 
rent conclusion of fact might have been drawn from those docu- 
ments. 


The other way of putting the matter is to say that on the 
construction of,the ruffinama itself, it negatives the view taken 
that this under-tenure was first created at that date. Their 
Lordships do not wish to be understood as agreeing with that 
view of the contents of the ruffinama, but again the construction 
cf it is merely the weighing of a particular piece of evidence 
expressed in that particular form. Their Lordships are un- 
able to see that there has been any error in law on the part of 
the District Judge and of the High Court, and that being so 
they neither desire nor are entitled to criticise the merits O1 
otherwise of the conclusion of fact. 

The result being that this is a pure question of fact which 
has been determined in India by tribunals whose judgment 
must be final, nothing remains but to dismiss these appeals, with 
costs, and their Lordships will humbly advise me Majesty 
accordingly. 4 nat 
Solicitors for the appellants : Burton, Yeats and Hari. 
Solicitors for the respondents : Watkins and Hunter. 


K. V. L. N. Appeal dismissed. 
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In THE HIGH COURT oF JUDICATURE AT MADRAS. 


PRESENT : MR. Jusrice RAMESAM. 


Nadepena Appamma and others ... Appellants* (De- 
fendants). 
v. E 

-° Saripalli Chinnaveadu (dead) and others ... Respondents 


(Plaintiffs. y} 

Indian Registration Act, Ss. 17 and 49-—Indian Evidence ‘Act, S. 91—Un- Nadepena 
registered instrument of usufructuary mortgage for over Rs 1o9—Possession under Appamma 
the instrument for ower 12 years—Suit for redemption—Maintainability of—Proof 
of the quantum of interest under the mortgage. , ee 

The plaint in a suit recited an unregistered instrument of usufructuary 
mortgage for an amount of over Rs. roo under which the defendants were in 
possession for over 12 years and the plaintiffs prayed for possession on redemp- 
tion thereof. Held , by Ramesam and Venkatasubba ` Rao, JJ, Spencer, 
J, dissenting, that the unregistered document could be received in evidence for 
proving the defendants’ possession as-mortgagees and that the suit was not 
liable to be dismissed by reason of the document being unregistered. 

Per Ramesam anf, Venkatasubba Rao, JJ.: The unregistered document of 
mortgage can be used in evidence to show that the defendants prescribed only 
for a limited iriterest of usufructuary mortgagee. 

Per Venkatasubba Rao, J.. The unregisterd instrument of mortgage may be 
looked at for ascertaining the quantum of interest which the adverse possessor 
has been claiming or has prescribed for as usufructuary mortgagee. 

Per Spencer, J.: A plaintiff who sues for redemption on the strength of 
unregistered mortgage deed cannot succeed because for obtaining a decree to 
redeem it is necessary to prove the terms of the mortgage and they cannot 

“ be prove, by any other evidence than the document itself, 

Appeal against the order of the Court of the Subordinate 
Judge of Vizagapatam in A. S. No. 35 of 1920 (A. S. No. A 
408 of 1917, District Court), preferred against the decree of 
the Court of the District Munsif of Vizianagaram in O. S, No. 

607 of 1917. 

This appeal coming on for hearing on Thursday and Fri- 
day the eleventh and twelfth days of Januafy, one thousand 
nine hundred and twenty-three 

Y. Suryanarayana for appellants. 

P. Narayanamurthi for respondents. 


The Court (Spencer and Venkatasubba Rao, JJ.) deli- 
vered the following 

JUDGMENTS Spencer, J. :_The plaintiffs sued to en- spencer. J. 
force in this suit the terms of a usufructuary mortgage deed 
praying in their plaint for a decree for redemption and alleging i 
that plaintifs 3 to 5 had mortgaged the suit property to the 
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deceased husband of 1st defendant who was dhé brother of de- 
fendants 5 to 8. 


The defendants did not admit the existence of any mort- 
gage. The plaintiff did not set up a title to eject the defen- 
dants otherwise. 

The mortgage deed produced, being unregistered, could 
not under S. 49 of the Indian Registration Act be admjtted as 
evidence of plaintiff's right to redeem. The Subordinate 
Judge was of opinion that it could be looked at for the colla- 
teral purpose of showing the nature of defendant’s p8ssession. 
But no question arises as to the nature of that possession until 
the plaintiffs first establish that they have a right to recover 
possession. The purpose for which they wish to have the 
document admitted is not a collateral purpose, but the direct 
purpose of proving the basis of their title. 


I do not for an instant wish to question the proposition 
that if one party to a suit sets up a title based on adverse pos- 
session, his opponent may show by means of an unregistered 
mortgage deed that the nature of the possession was permissive. 

There is the high authority of the Privy Council in 
Varada Pillai v. Jeevaratnammal (1), for holding that an un- 
registered document which could not be used as evidence of a 
transaction requiring registration, such as a gift, may yet be 
looked at as explaining the nature and character of a person’s 
possession. 


‘But a plaintiff who sues for redemption on the strength of 
an unregistered mortgage deed can never succeed, because for 
obtaining a decree to redeem it is necessary to prove the terms 
of the morigage, and they cannot be proved by any other 
evidence than the document itself. This is the effect of 
Ss. 17 and 49 of the Indian Registration Act read with S. 91 
of the Indian Evidence Act. If we were to allow unregistered 
documents to be used as evidence of title by a mere device of 
pleading, we should be defeating the purpose of the Act [Vide 
Farada v. Krishnaswami (2)]. Even if the defendants were 
to admit in their written statements that the relations between 
themselves were those of mortgagors and morgagees, the plain- 
tiffs could not on the strength of that admission be given a 
decree for redemption as for redemption they must prove what 
sum is due ; see Krishna Pillai v. Rangaswami Pillai (3) and 


1. (1919) L L. R. 43 M. 244 :38 M. L. J. 313. 2 (1882) FT. L. R. 6 M. 117. 
3 (1895) L L. R. 18 M., 462 :5 ML L. J. 187. 
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Mutta Venkatachalapathy v. Pyinda Venkatachalapathi (4), 
Seetamma v. Krishnaswami Rao (5), Kalliani Amma v. Nara- 
yana Nambiyar (6) and Somu Gurukkal v. Rangammal (7). 
In Ananda Hatt v. Khudiram Hait (8), the plaintiff proved a 
title paramount to the land, and the defendant while admitting 
possession under a usufructuary mortgage took the objection 
that being a verbal mortgage it was void. ‘The decision was 
that of a single Judge. The learned Judges who heard the 
Letters Patent Appeal give no reasons for their decision. In 
the present suit the defendant deny the plaintiff's mortgage 
and set up an independent title and the plaintiffs have not ap- 
plied to amend the plaint so as to convert the suit into one to 
recover possession on their title as owners. Even if they now 
applied to amend their plaint so as to make it a suit on a dif- 
ferent cause of action, I do not think we could properly permit 
this to be done (See S. A. No. 880 of 1912). 

In these circumstances the appeal in my opinion should be 
allowed and the suit dismissed with costs throughout. But as 
my learned brother is in favour of dismissing the appeal we 
refer the question on which we differ to a third Judge under 
S 98 of the Code of Civil Procedure. 

Venkatasubba Rao, J. — The suit is brought for redemp- 
tion. The plaintiffs allege that they were the owners of the 
property, that they executed about 15 years previous to the suit 
a usufructuary mortgage deed in favour of the defendant's pre- 
decessor-in-title that the latter was put in possession of the pro- 
perty which gontinues to be in possession of the defendants. 
that the mortgage deed was not registered and that the defen- 
dants refused to receive the amount due and deliver possession 
of the property to the plaintiffs. As is usual in such a paint, 
the prayer is for possession of the property, the plaintiffs ofter- 
ing to pay the amount due on the footing of the mortgage. 

The defendants in effect claim that the property is theirs 
and deny the existence of the mortgage. The District Munsif 
dismissed the suit holding on a preliminary issue framed that 
the suit does not lie op an unregistered mortgage bond. He 
pronounced judgment on the aoth November, 1917, and rely- 
ing on Subbayya v. Madduletiah (9) and Yuruva Venkata 
Keddy v. Maddi Veeranna (10), overruled the contention on 

4. (1912) 23 M. L. J. 652 : I. L. R. 12 M. L. T. 579 5. (1916) 31 M. L. J 240 
6. (1914) 28 M. L. J. 266. a 7. (1871) 7 M. H. C. R. 13. 
8. (1913) 19 C.-L J: 532: 9. (1907) 17 M. L. J. 469. 
10. (1914) 23 I. C. 376. 
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behalf of the plaintiffs that the mortgage deed may be referred 
to, to explain the nature and character of the possession held 
by the defendants. The Subordinate Judge reversed the deci- 
sion of the District Munsif antl remanded the suit for disposal 
in accordance with law. His judgment is dated 26th 
August, 1920,.and as by that time the Judicial Committee of | 
the Privy Council in Varada Pillai `v. Jeevaratnammal (1), 
had decided that an unregistered deed of gift could be admitted 
in evidence for the purpose of ascertaining the character of the 
possession of the alleged donee, the Subordinate Judge follow- 
ing the decision came. to the conclusion that the unregistered 
bond was admissible for the limited purpose stated and observ- 
ed as follows :_ 

“When once the document proves the nature of the de- 
fendant’s possession to be that of the mortgagees they cannot 
prescribe for an absolute title but they can prescribe for mort- 
gagee’s rights after the lapse of 12 years from the date of the 
deed.” 
The suit being for redemption of a usufructuary mort- 
gage, it is in substance a suit for possession of the property. 
The fact that the plaintiff while asking for possession has offer- 
ed to pay the amount due on the mortgage to the defendant, 
does not render it any the less a suit for the possession of the 
property. What the plaintiff has to do in the suit is to prove 
his title. Having proved it he may rely upon the mortgage 
deed itself to show that the defendants have not acquired a 
title by adverse possession. I may observe that the title of 
the plaintiff to the property has not been determined, the case 
having been disposed of on a preliminary point. The plaintiff 
may adduce evidence to prove his ownership to the property. 
As a piece of evidence he may even rely upon an admission of 
his title, if any, made by the mortgagees in the unregistered 
deed in question. It is not necessary to pursue this matter 
further, because, when the plaintiff preves his title, it will be 
for the defendants to make out their claim to the property. 
If they succeed in showing that they have been holding 
the property asserting the title af mortgagees for over the 
statutory period, they will then have shown that they have ac- 
quired by adverse possession the limited interest of mortgagees 
in the property in question. 3 

It has been contended on behalf of the defendants that 
to take this view, will be tantamount to permitting the plaintiffs 


r (1919) L L. R 43, 244 :38 M. L. J. 313 
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to convert their suit from one of redemption into one of pos- a 
session. This argument is untenable. The precise point was v. 
Chinnaveadu 


raised and determined in Ananda Hait v. Khudiram Hait (8). kan 
The case was first decided by Harrington, J. and his judgment Venkata- . 
was approved in Letters Patent Appeal: by Sir Lawrence Jen- SDA NAD 
kins, C. J. and Mookerjee,-J. The following observation 
“In the judgment of Harrington, J. disposes of the argument 
advanced before us on this point on behalf of the defendants. 
‘The’ argument that has been addressed to us is that if the 
plaintiff is given possession in this suit, it would be substan- 
tially altering the character of the suit. I do not agree with 
this. It appears to.me that a suit for possession on redeeming 
a usufructuary mortgage is in substance a suit for possession of 
the land. If the plaintiff establishes his title and the only 
answer the defendant has is that the mortgage is void in poin: 
of law, still nevertheless the plaintiff would be entitled to ger 
the land, because the defendant on his own showing. has no 
title. ” 


The next argument that the defendants’ learned Vakil 
advanced before us is that the suit is to enforce the terms of 
the mortgage deed which was unregistered, and that, as the 
mortgage cannot be proved, the suit must fail. Itis perfectly 
true that a mortgage over immoveable property to secure a 
sum of Rs. 100 or upwards cannot be created by an unregister- 
ed deed. It follows that a mortgagee, to whom possession has 
not been transferred, suing for sale of the mortgaged property 
cannot establish his right by relying upon an unregistered mort- 
gage deed and his suit will necessarily be dismissed, but, where 
there is a transfer of possession, other considerations will arise. 
The interest which a man can acquire by adverse possession 
may be limited by the nature of his possession ; and adverse 
possession of a limited interest for the statutory period is a 
good plea to a suit in ejectment to the extent of that interest. 
In Madhava v. Narayana (11), it was held that the kanomdars 
who held the land tinder an invalid kanom for more than 
12 years acquired by adverse possession the limited interest 
for which they prescribed. *Again in Sankaran v. Periya- 
sami (12), it was held that the payment of Poruppu did not 
prevent the possession of the defendants from being adverse 
to the plaintiff, as the possession of a limited interest in immove- 


8. (1913) 19, C, L J. 532 :25 I. C. 558. xr. (1885) I. L. R. g M. 244 * 
12. (1890) I. L. R 13 M. 467, . 
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able property may be as much adverse for the purpose of bar- 
ring a suit for the determination of that limited interest as is 
the adverse possession of a complete interest in the property, 
to bar a suit for the whole praperty. ” 

In Bude Sab v. Hanumantha (13), the two Madras cases 
referred to above were cited with approval, and it was held 
that a tenant may, after the statutory period, acquire the ripht” 
of perpetual tenancy. It was pointed out that under Art. 144 
of Act XV of 1877 a suit for possession of immoveable pro- 
perty or any interest therein is barred after the Japse of 
12 years from the time when the posséssion of the defendant 
becomes adverse to the plaintiff, and that in a suit in ejectment 
it is the tenant’s interest in possession of the tenant that the 
landlord’ seeks to recover. | 

I may also refer to Manavikraman v. Ammu (14), which 
l think, has a very material bearing on the present case. In 
1864, A mortgaged certain lands to B for Rs. 750. In 1881, 
B professing to act as the absolute owner, mortgaged the same 
lands to C for Rs. 5,000, and C enjoyed possession of the 
lands for a period exceeding 12 years from the date of his 
mortgage. A then instituted a suit for redemption. It was 
held that A was bound to redeem C’s mortgage before he could 
recover his possession of the property on the ground that C’s 
mortgage which but for the Law of Limitation, would have 
been invalid as against A, had become good by C’s possession 
for 12 years. 

From these authorities it is clear that the defendant in the 
present case can acquire the title of mortgagee by adverse pos- 
session for the statutory period. The deed of mortgage be. 
ing invald, it confers upon him no right and it cannot be relied 
upon as the source of the mortgagee’s title. On the contrary, 
his right is based solely upon the fact that he has been in ad- 
verse possession Of the limited interest for the statutory period. 
Under the decision of the Privy Council in Varada Pillai v. 
Jeevaratnammal (1), the mortgage deed may be 
referred to for ascertaining the character of his possession. It 
may be referred to for determining the quantum of interest for 
which the defendants prescribed claiming as mortgagees. 
When it is said that a mortgagee’s interest may be prescribed 
for, the statement implies that the mostgagee’s interest is defi- 
nite and precise. If the question is, has a person prescribed 

13. (1896) I. L. R. 21 Bom. 509. 14. (1908) I. L, R 24 M, 471 (F.B,) 
3 (1919) I. L, R. 43 M. 244 :38 M. L. J. 313. 
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for a mortgagee’s interest in respect of Rs. 100 or Rs. 10,000, 
the document may be looked at for ascertaining the quantum of 
interest which the adverse possessor has been claiming or has 
prescribed for. 

This case is the converse of Varada Pillai v. Jeevarat- 
jammal (1). In the latter the defendant who claimed title 
by adverse possession sought to rely upon the unregistered 
documents referred to in that case for proving the character 
and nature of his possession. In this case it is the plaintift 
that desires to prove by referring to the unregistered deed, that 
the defendant’s possession has not been adverse. Again in 
the Privy Council case the defendant wanted to make out his 
adverse possession of, and title to, the property by relying 
upon the unregistered documents. > In the present case, the 
plaintiff seeks to disprove the allegation of adverse possession 
on the part of the defendant by relying upon the deed which 
has not been registered. In principle the two cases are identi- 
cal. 

As regards the defendant's right to be paid the amount 
of the mortgage no difficulty does however arise in the present 
case as the plaintiff has admitted that an amount is due to the 
defendant on the footing of the mortgage and offers to pay it. 

I am therefore of the opinion that the judgment of the 
Subordinate Judge is correct and that the order of remand 
must stand. 

This appeal against order coming on for final hearing on 
Friday the 17th August, 1923 in pursuance of the above order 
of reference to a third Judge (Ramesam, J.) 

The Court delivered the following 

JuDGMENT :—The facts are stated by my learned bro- 
thers. It is sufficient to add that defendants 1 to 4 represent 
the original mortgagee who is dead and defendants 5 to 8 
are their relations and friends who got into possession of the 
suit property within 12 years prior to sult. 

It is true that the unregistered deed of mortgage mention- 

ed in the plaint i is inadmissible in evidence to prove the mort- 
gage. Itisalso true that a mprtgage of immoveable property 
to secure a sum of Rs. 100 or upwards cannot be created other- 
wise than by a registered deed. There is therefore no mort- 
page of 1902 to redeem. 

But it does not follow that there was not, at the date of 


plaint, the relation of mortgagor and mortgagee between the 


x (1919) L. R. 43 M, 244 (P. C.) :38 M, L J. 313. 
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plaintiff and defendants 1 to 4. It is too narrow reading 
of the plaint which is a bare narration of the facts, to construe 
it as seeking to redeem only a mortgage of 1902 and no other. 
The decision in Krishna Pilla? v. Rangaswami Pillai (15) does 
not apply. If the defendants who remained in possession for 
15 years prescribed for and acquired the interest of a mort- 
gragee by adverse possession, the relation between the plaintt 
and the defendants is that of a mortgagor and mortgagee. The 
limited interest of a mortgagee may be acquired by adverse 
possession [Madhava v. Narayana (12)]. To prove the ex- 
tent of interest acquired by the defendants by adverse posses- 
sion, the terms of the mortgage asserted by them have to be and 
may be proved. Such proof cannot be regarded as an attempt to 
prove the mortgage of 1902 or to adduce secondary evidence 
of the terms of the unregistered deed of mortgage ; for the 
asserted mortgage need not, necessarily be though very often 
ic will be identical with the mortgage attempted to be created 
by means of the unregistered deed of mortgage. 

The case has not been tried. One cannot now know what 
the evidence the plaintifs are going to adduce to prove the 
mortgage acquired by the defendants by adverse possession. 
The unregistered deed of mortgage (which ought to be in the 
defendant’s possession), if forthcoming, can be admitted in 
evidence to show the character of the defendant's possession. 
Farada Pillai v. Jeevaratnammal (1). It cannot be assumed 
at this stage that no other evidence will be forthcoming. 

Even if the defendants acquired no mortgage or other 
limited interest by adverse possession, the plaintiffs can succeed 
if they are able to prove their title. It cannot be said thar 
theecharacter of the suit is changed. In the first place, even 
as the suit is framed, it is a suit for possession based on title, 
as against defendants 5 to 8 and the suit is not a suit for mere 
redemption. But, apart from this, I agree with the decision 
in Ananda Hatt v. Khudiram Hait (8), where it was held 
that a suit to redeem a usufructuary mortgage is substantially 
a suit for possession. [See also Sesha Naidu v. Periyasami 
Odayar (16) |. : i 

I agree with Venkatasubba Rao. J. that the appeal must 
be dismissed. Costs of the High Court to abide the result. 

CAS. KN TE E * Appeal dismissed. 

rg. (1895) I. B, R. 18 M. 462 '5 M. L. J. 187. 
12. (1885) L L. R. 9 M. 244. tr (1895) I. L. R. 43 Maja :5 M., L J. 187. 
8. 19 C. L. J. 532. 16. (1921) I, L, R. 44 M. 952, 957-8. 
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In THE Hic COURT OF JUDICATURE AT MADRAS. 


PRESENT :_.Mr. Justice ODGERs AND MR. JUSTICE 
HUGHES. . 


Sellappa Goundan ... Appellant® (in both) (151 de- 
fendant in O. $. No. 552 of 1918 
` on the file of the Additional Dis- 
trict Maunsifs Court Coimbatore 
and Respotdent in C. M. P. No. 
° 60 of 1921 in E. P. R. No. 133 of 
1917 on the file of the Sub-Court 
of Coimbatore. 


v. 
Masa Naicken and others ... Respondents in Second ap 
peal Plaintiffs and 2nd defendant in 
O. 8. No. 552 of 1918 on the file 
of the Court of the Additional Dis- 
trict Munstf of Coimbatore. 


Minor—Guardian-ad-litem—A ppointment of a person having an adverse 
interest as guardian-ad-litem—Minor not represented—Guardian-ad-litem not 
raising an avatlable defence—Gross negligence, 

A minor represente, by a guardian-ad-litemn whose interest is adverse to 
that of the minor is not legally represented at all in the suit. 

31 All 572 and S A No. 1092 of 1918 followed. 

Where a suit was brought on a mortgage executed. by the father for the 
purchase of new lands, and the father and his minor sons were the defendants 
to the suit, and the father was appointed as the guardian-ad-litem of the minor 
sons and he appointed a common pleader for himself and for his minor sons 
and did not plead the non-binding nature of the mortgage on his sons, the 
decree passed in a suit is not binding on the sons, In such a case the gaurdian 
was grossly negligent in the conduct of the suit in not setting up the non-binding 
nature of the mortgage on the sons. 

Second appeal against the decree of the Court of the Sub- 
ordinate Judge of Coimbatore in A. S. No. 86 of 1920 pre- 
ferred against the decree-of the Court of the Additional Dis- 
trict Munsif of Coimbatore in O. S. No. 552 of 1918 and Ap- 
peal against the order of the Court of the Subordinate Judge 
of Coimbatore in C. M. P. No. 60 of 1921 in E. P. R. No. 123 
of 1917 (O. S. No. 156 of 1915). 

Messrs. A. Krishnaswami Aiyar, K. S. Desikan and 
C. T. M. Ramaswami Atyur for appellant. 

T. Narasimha Ayengar for respondents. 





"S A No. 368 of* 1921 and 
A A O No. 348 of 1921. 24th July, 1923. 
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The Court delivered the following 

JUDGMENTS :_Odgers, J.— This was a suit shortly for a 
declaration that the decree in O. S. No. 156 of 1915 on the file 
of the Sub Court of Coimbatore is not binding on the plaintiffs 
in this suit. The Lower Appellate Court has found that the 
decree is not binding on the ground that the minor plaintiffs 
were not properly represented in that suit by their father as 
guardian ad litem, as the interest of the latter was adverse to 
theirs. I think-the lower appellate Court further intended in 
para. 21 of the judgment to find that the guardian did not raise 
the proper defences to the suit on the minor’s behalf thus imput- 
ing negligence to him in the conduct of the suit. The appeal 
is by the rst defendant as purchaser in 1918 from the decree- 
holder in O. S. No. 156 of 1915 and the plaintiffs are the sons 
of the 2nd defendant. The suit O. S. No. 156 of 1915 was 
in respect of a mortgage, (Ex. C.) and the money, advanced 
was utilised for the purchase of new lands — this is admitted. 
The suit was brought in 1915 and the final decree (Ex. E) was 
passed in February 1917. It was against the father and his 
minor sons (inter alia) and directed sale of the property and if 
necessary a personal decree against the father, the 1st defen- 
dant in that suit. The written statement of the 1st defendant 
(Ex. B.) settled by his Vakil N. Ramaswami lyer__alleged dis- 
charge and points as to payment of interest. The point 
made against defendant No. 1 is that he ought to have pleaded 
that the mortgage was not binding on the minors — not being 
for an antecedent debt. Leading up to the appointment of 
the father as guardian we have (Ex. F.) the plaintiffs affidavit 
asking for the appointment of himself and stating that he had 
no ‘interest adverse to that of his minor sons. He was duly 
appointed by the Court. On 19th December 1915 the defen- 
dant on behalf,of himself, and his minor sons, appointed vakil, 
N. Ramaswami lyer.to appear for him. The present suit was fil- 
ed on sth July 1918, by the minors through their mother, none 
of them having yet attained majority.e Mr. A. Krishnaswami 
[yer’s first point for the appellant is that there was no disabili- 
ty on the part of the father and that, even if he was not a pro- 
per person to be appointed on the ground of interest, his ap- 
pointment was a mere irregularity. Some of the cases cited 
for appellant turn on the distinction 4s to whether the proceed- 
ings against minors where their guardian’s interest is adverse 
are mere nullities or only voidable. (See per Sadasiva Iyer, 
f. in Appeals No. 347 and 348 of 1919 (unreported) and 


` 
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Kuppuswami Iyengar v. Kamalammal (1), Mannu Lal v. 
Ghulam Abbas (2). This distinction is without importance in 
the present case. ‘ 


In S. A. No. 407 of 1919 to which my learned brother 
was a party it was held on the facts that there was no diver- 
gence of interest and in 5. A. No. 1092 of 1918 to which he was 
also a party, it was held relying on Rashid-ut-nisa v. Muham- 
mad Ismail Khan (3), that representation by a guardian whose 
interest is adverse is no representation at all. It is true that 
the Prity Council in Malian v Banke Behari Pershad Singh(4) 
decided that defects in procedure are mere irregularities. 
In that case there was no formal order of appointment and 
neither the minors nor their mother were served with notice 
and in Mannu Laly.Ghulam Abbas(2) the absence of an affida- 
vit was held not sufhcient to render the proceedings illegal and 
void. In Beni Prasad v. Lajja Ram (5) it was held that a de- 
cree against the minor properly represented cannot be set aside 
save on proof of fraud or collusion by the guardian. See also 
Raghubar Dyal Sahu v. Bhikya Lal Messer (6). Here in my 
opinion we have much more than a mere irregularity. It was 
improper and in fact illegal to appoint the father guardian at 
all. ..cf. Murlidhar v. Pitambar Lal (7) and Ranjibar 
Saha v. Dhiku Singh (8). It was manifestly to his interest 
to throw as much of the burden of the mortgage debt as he 
could on the minor’s shares and to exonerate his own share pro- 
portionately. It is dificult to imagine a case wherein defen- 
dant’s interest could be more adverse to that of another than 
the present case. The debt not being antecedent, and the 
money having been borrowed for the purpose of buying new 
lands, the defence that the minors’ shares were not liable ought 
to have prevailed if it had been set up on their behalf. The 
father and his vakil must have known that this defence was 
open, and I am prepared to hold if necessary that the guardian 
showed gross negligence in not setting up this defence within 
the decision in Putmayyah v. Viranna (9). However a deci- 
sion as to this may,be unnecessary as I hold that the law goes 
to this length that a minor represented by a guardian whose 
interest is adverse is not legally represented at all. This is I 


1. (1920) I. L. R. 43 M. 842. 2. (1910) I. L. R. 32 All. 287 (P. C.) 
3 (1909) ILL. R 31 All. 572 (P. C.) 401903) I. L. R. 30 C 1021 at p. 1032 

s. (1916) L L. R. 38 All. 452. ° 6. (1885) I. LR. 12 C. 69. 

7. (1922)'I. L. R. 44 All. 525. 8. (t912): 16 C. L. J. 269. 


9 (1921) 1 LR. 95 M 425. 
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think the result of the decision in 31 All. 572 as followed in S. 
A. No. 1092 of 1918 (supra) in this Court. In the former 
case the Privy Council laid down that as the guardian ad litem 
had an adverse interest to that of the minor, the latter was 
never a party to the suit in the proper sense of the term.” In 
that case the so-called guardian adlitem bought up the decree 
obtained against the estate of his deé¢eased brother, whose 
daughter he représented as guardian ad litem. He thtis ap- 
peared as the representative of the debtor and as the sole cre- 
ditor of the estate in his own right. Their Lordships thereup- 
on held that daughter was never represented at all. This 
disposes oí the main point argued before us. There are two 
other points which may be briefly disposed of : 

(1). That the District Munsif’s Court had no juris- 
diction to entertain the suit. Mr. A. Krishnaswami Iyer admit- 
ted we were bound by the ruling in Arunachellam Chetty v Ran- 
yasami Pillai (10) but desired to keep the point open in the 
event of a further appeal. 

(2). Appellant may ask for partition without being 
driven to a fresh suit in order to secure at least the share of 
the father 2nd defendant here Davud Beevi Ammal v. Radha- 
krishna Iyer (11). This is not resisted by T. Narasimha Iyen- 
gar for respondents and will be decreed. 

The appellant has failed on the main question ratsed be- 
fore us and I would dismiss the appeal with costs. The de- 
cree of this Court will contain a provision to carry out the effect 
of the preceding paragraph of this judgment. The Civil Mis- 
cellaneous Appeal is therefore allowed but there will be no 
order as to casts. 

Hughes, J. — I agree. The interests of the father and 
the sons in O. S. No. 156 of 1915 were divergent. A defence 
was open to the sons which was not open to the father and 
could not be pleadetl by the father for himself, and the father 
would profit at the sons’ expense, if that defence were not raised 
in the suit as in fact it was not. The question therefore ts 
whether the decree passed in that suit, in which the father re- 
presented his sons as their guardian ad litem is a nullity so far 
as the sons are concerned and I think it is. In S. A. No. 407 
of 1919 (unreported) there was as a matter of fact no adverse 
interest and that settled the question there. In the case in 
Kuppuswami Iyengar v. Kamalammal (1) it is not clear 

ra. (1914) I. L. R. 38 M. 922 (F. RB.) tr, (1922) 44 M, lL. J. $09. 
1 (1920) I. L. R. 43 M. 842. 
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there was any adverse interest on the part of the mother. In 
>. A. No. 1092 of 1918, in the judgment to which I was a party, 
it was held that the appointment of a guardian whose interests 
were adverse, gives no legal representation at all and the de- 
cision obtained in such proceedings is null and void. That de- 
cision is based on Rashidunnissav. Muhammad Ismail Khan(3) 
was discussed in Payidanna v. Lakshminarasamma (12) and 
Wallis, J.,(as he then was) appears to have thought that a de- 
cree passed against a minor, not properly represented, was 4 
nullity, whereas Sadasiva Aiyar,J., was of opinion that the 
Privy Council did not definitely decide whether the sales in that 
case were void or merely voidable. 


In S. A. No. 347 and 348 of 1919 (unreported) Sada- 
siva Iyer, J., expressed the opinion that the view taken in S. A. 
No. 1092 of 1918 (referred to above) is erroneous and Napier 
j-, agreed with him. But both the learned Judges in that 
case found that there was as a matter of fact no adverse inter- 
cst on the part of the guardian appointed. So the further dis- 
cussion was really unnecessary. 


In the case Rashid-un-nissa v. Muhammad Ismail 
Khan (3) in the application for execution Mauladad was 
the real applicant and yet he was the guardian ad 
litem of the minor respondent. It was held that 
the minor was not a party to the proceedings in the proper 
sense of the term. It is true that Mauladad was apparently 
not appointed guardian ad litem by the Court, but I do not think 
that affects the question. A plaintiff cannot represent a minor 
defendant as guardian ad litem. That is an extreme case. 
But the same disability exists to a less extent when the interests 
of a guardian are in other cases adverse to those of the minor. 


In the present case the debt was not an antecedent debt 
and in the plaint it was alleged that the transaction was not 
binding while in the written statement there is no allegation that 
there was any prior contract such as would make the debt ante- 
cedent, though it has been suggested in arguments before us 
that such a contention might possibly have been raised. 


It is clear therefare as already stated the interests of the 
father were adverse to those of his sons and the sons were not 
legally represented in the suit’ and the decree does not bind 


tN A tt RN aaae eating 
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them, and this appeal fails ; but provision may be made for 
partition as this has been agreed to. 

I agree with the order proposed in the last part of the 
judgment of my learned brother’ 


C. A. §. Second Appeal dismissed. 


In THE HIGH COURT or Jupicature AT MADRAS. 
PRESENT :__MR. JUSTICE OLDFIELD AND MR. JUSTICE 
DEVADOSS. 
Dattada Lakshmi Narasa Raju A ppellant* "(Execu- 
tion petitioner Decree-holder) 


Yerrameetti Ganganna and others ... Respondents (Res- 

pondents defendants Nos. 19, 
20, 27 and 28). 

Limitation Act, Art, 18a—Step in ard of execution—Superfluous repetition 


of an application previously made and then pending orders of Court not a— 
Orde directing attachment at hearing of execution application previously filed 


‘if a step in aid—Oral application by decree-holder on date of order—Presumption 


of—Oral application if a step in aid, 

On 15—9—15 an execution application filed previously came on for 
hearing after notice to the judgment-debtors. The judgment-debtors were 
absent on that date, and attachment was ordered, Held that what happened 
on that date could not be regarded as a step in aid of execution within the 
meaning of Art. 182 of the Limitation Act. 

Held further that, assuming that the attachment was orfiered on 15—-g—15 
in consequence of some oral application made on that date by the decree-holder, 
it could only have been an entirely superfluous repetition of an application al- 
ready made and then pending orders of the Court, and would not be a step in 
aid within the meaning of Art. x82. 

Quare whether a presumption ought to be made that any such oral applica- 
tion was made. 


Appeal against the order of the District Court of Kistna 
at Masulipatam in Appeal No. 512 of 1919 preferred against 
the order of the Court of the Subordinate Judge of Kistna at 
Ellore in Execution Petition No. 7 of 19rg in O. S. No. 62 of 
1907. | ; 

B. Satyanarayana for appellant. 

B. Bapiraju for respondents. 


The Court delivered the following® 
JUDGMENT — The question in this appeal is whether the 
appellant’s application for execution presented on 5— 9— 1919 


— — 
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is in time. It is not disputed here that it can be in time, only 
if something happened on 15— 9— 15, which can be regarded 
as a step in aid of execution within the meaning of Art. 182, 
schedule 1, Limitation Act. + 15_.9__15 was the day, on 
which the previous execution application of the appellant, No. 
55 of 1915, came on for hearing after notice to the Judgment- 
debtors. All we know*of what happened on that day is that 
the Judgment-debtors were absent and that attachment was 
ordered. So far there is nothing, which can be regarded as a 
step in ald. We, however, are asked to presume that 
the attachment was ordered in consequence of some oral appli- 
cation having on that day been made by the petitioner. We 
need not consider whether we are entitled or bound to make 
that presumption. We observe only that there is nothing 
whatever on the record to support it. It is sufficient for us 
to say that, if such presumption must be made, there is still in 
the case before us the objection taken in Masilamani Mudaliar 
v. Sethusami Iyer (1) regarding it as a step in aid, that it can 
only have been an entirely superfluous repetition of an applica- 
tion, which had already been made in writing and which was 
pending orders of the Court. We have been asked 
to dissent from Masilamant Mudaltar v. Sethuswami 
Iyer (1) with reference to Abdul Khader Rowther v. Krishna 
Malval Nair (2), or in any case to refer the correctness of the 
former decision on account of the alleged conflict between the 
two. We are unable to see that there is any conflict between 
the two ; and we see no reason for doubting the correctness of 
Masilamati Mudaliar v. Sethuswami Iyer (1). We add only 
10 the consideration referred to therein that at the stage in ques- 
tion in the disposal of the execution application with reference 
to O. 21, R. 23 there was nothing for the petitioner to do. The 
course of the proceedings as prescribed in that rule was that the 
person, to whom notice had been issued, had to show cause to 
the satisfaction of the Courts that the decree could not be exc- 
cuted, and that, in case of his absence or of his failing to show 
such cause, it was the duty of the Court as a matter of course to 


. order the execution applied for. 


Taking this view we agree with the lower Appellate Court 
and dismiss the appeal against appellate order with costs. 


A.S. V. eee Appeal dismissed. 
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IN THE HIGH COURT or JUDICATURE AT MADRAS. 
: PRESENT :_.MR. JUSTICE KRISHNAN AND MR. JUSTICE 


COLERIDGE. 
6 z 

Parvathi Ammal cae A ppellent* (3rd defendant), 

ë Y. é 

Govinda Raja and another ... Respondents (Plaintiff and" 

1st defendant)... 

Parvathi Transfer of Property Act, S. s2—Mortgage—Suit for sale upon—Sale of 
Anma mortgaged property during pendency of—Lis ie nag a | of doctrine 
Govinda of-—Contentious suit—Meaning——Compromise of suit during its pendency—Effect. 
“Raja : 


A suit to enforce a mortgage on property by its sale is a suit in which a 
right to immoveable property is directly and specifically in question within the 
meaning of S. 52 of the Transfer of Property Act, and a sale of the mortgaged 


property during the pendency of such suit is affected by the doctrine of lis 
pendens. 


The fact that a suit is subsequently compromised does not make it a non- 
contentious suit. i 
Second appeal against the decree of the Court of the 3rd 
Additional Subordinate Judge of Tanjore at Mayavaram in A. 
S. No. 21 of 1920 presented against the decree of the Court 
of the District Munsif of Shiyali in O. S. No. 224 of 1918. 
P. N. Appuswami Aiyer and P.V. Krishnaswami Aiyer 
for appellant. 
= S. Muthiah Mudaliar for respondents. 
The Court delivered the following 
JUDGMENT :— This Second appeal is argued mainly with 
. reference to the property covered by sale deed Ex. B. That 
° sale was made after the suit 13 of 1915 (on the file of the 
- Court of the Temporary Subordinate Judge of Madura) to 
cnferce a mortgage on the property by its sale had been insti- 
tuted. The question that arises is whether the doctrine of 
lis pendens applies to the sale in question and whether it should 
be held to have been subject to the result of the mortgage de- 
‘cree. The learned Subordinate Judge has answered this ques- 
tion in the negative relying on the ruling Upendra Chandra 
Singh v. Mohan Lal Marwari (1). We are unable to concur 
inthat view. That ruling is inconsistent with the ruling of the 
-Privy Council in Faivath Hussain Khan v. Prag Narain (2) 
and has not been followed even in Calcutta. See Tinoohan 
Chatterjee v. Trilokya Saran SanyaP (3). It has been dis- 
= ~ S. A. No. 196 of 1921. . 2oth April ‘1943. 
1.” (1904) I, L. R. 31 Cal. 745. 2. (1907) Is L. R. ag All. 339. 
3. (1913) 18 I C 177. 
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sented from in this Court in Kathir v. Mareema Dissa (4) and 
the learned Vakil for the respondent has rightly not attempted 
to support it. As regards the question whether the fact that the 
suit was subsequently compromised made it a not contentious 
suit, it 1s clear from the authorities that it did not. See Anna- 
, malai Chettiar v. Malayandi.Appavi Naick (5) and Krishnab- 
ba v. Shivabba (6). We must therefore hold that the sale 
under Ex. B. is affected by the mortgage decree and plaintiff's 
suit with reference to it must be dismissed. As regards the 
sale under Ex. A. however, plaintiff is entitled to a declaration 
“that the property is not liable to be sold in execution of the 
mortgage decree and to an injunction to prevent such a sale. 
The decree of the lower appellate Court will be modified ac- 
cordingly. The Parties will pay and receive proportionate 
costs throughout. 
A. S. V. anne Decree modified. 
IN THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT :— MR. JusTICE WALLACE. 
Manikonda Lingayya and another ... Accusedo in C. C. 
No. 395 of 1921 on the 
file of the Stationary Sub Magis- 
trate of Kundapur. 


Criminal Rules of ’Practice —Rulé 161—Criminal case—Memo K ha 


ance —Necessity of a Vakalat, Fa 
: There is no necessity to file a vakalat in a Criminal appeal for a proper pre- 

sentation of it and a memo of appearance is sufficient for the purpose. 5 M. L 
T. 290 followed. 

Case referred for the orders of the High Court under 
S 438 of the Criminal Procedure Code by the Sessions Judge 
of Nellore in his letter dated 112-1922. . 

The Public Prosecutor on behalf of the Crown. 

T. R. Arunachalla Iyer for B. Somayya for the accused. 

The Court made the following 

ORDER :— The refusal.of the Sub Divisional Magistrate 
to entertain the appeal unless a Vakalat was filed, although a 
memo. of appearance was put in, was clearly wrong, See In re 
Muni Reddi (1) and contrary to rule 161 of Criminal Rules 
of Practice. In any case the appeal had been already enter- 
tained by a proper Court and was then transferred to him for 


disposal. 


“Cr. R. C. No. 170 of 1922, Case Referred No. 16 of 1922. 13the Oct. 1922. 
4 (1913) LE R 38 M, 450. 5. (1905) I. LR 29 M. 426r 
6 (1909) L LR. 31 B. 383. . OL 5 M. L T. 290. 
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The order of the Sub Divisional Magistrate is set aside. 
He is directed to admit and hear the appeal and dispose of it 
according to law. 


C. A. S. Haa a Order set aside. 


IN THE HIGH Court or JuDICAyURE AT MADRAS. 


PRESENT : SIR WALTER SALIS SCHWABE K. Ce Chief 
Justice, Mr. JusticE CoutTrs TROTTER. AND Mr. JUSTICE 
KRISHNAN. ‘ 


in the matter of A Second Grade Pleader, Ramachandrapur. 


Legal Practitioner —Sanad —Renewal of—Right to-—Speeches by him insti- 
gating people to disobey law and order, to refuse to pay taxes, and to eschew 
English Courts —Persistence in such views by him —Effect. 


A person who makes speeches instigating the people not to pay taxes, stat- 
ing that he objects to the English Courts and the methods of English Courts and 
recommending the people to eschew those Courts, and who persists in holding 
views of that kind and in advising the people to act in that way, is guilty of 
such conduct as calls upon the Court in the exercise of its disciplinary powers, 
to take action. Held that such a person was not entitled to the issue or to the 
renewal of a Sanad. 

The District Judge of Godavary having brought to the 
notice of the High Court in his letter 1st January 1923 that 
J. R. A, Second Grade Pleader, Ramachandrapur, 
was committed to prison by the Deputy Magistrate of 
Peddapur to undergo rigorous imprisonment for a period of 
one year, in M. C. No. 2 of 1922 on his file for default-in com- 
plying with an order by the Deputy Magistrate under S. 108 
(a) of the Code of Criminal Procedure, the High Court has 
directed issue of notice to the Pleader under S. 13 (f) of the 
Legaf Practitioners Act to show cause why he should not be 
dealt with under the disciplinary jurisdiction of the High Court. 
The Advocate General in support of the notice. 

A, Krishnaswami Iyer and C. Rama Rao for the Pleader. 
V.V. Srinivasa Iyengar on behalf ‘of the Vakil’ Associa- 
tion. 

The Court delivered the following * 

JUDGMENTS The Chief Justice :—ln this case a second 
orade pleader J. R. has applied for a renewal 
of his certificate. The facts stated to us by the District 
Judge are that he was convicted for refusing to give security, he 
having been called upon to do so by reason of two speeches said 


a4th July 1923. 
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to have been delivered by him in the Godavari District at meet 
ings held about the 6th April 1921 and on the 28th of January 
1922. The effect of- these speeches, as proved in evidence 
—shorthand notes being produged by the police officials who 
heard them—was instigating the people, among other things, not 
„to pay taxes, and in one case not to pay taxes till there had been 
"a meeting of the congress, the decision of which the respondent 
apparently advised should guide the population as to whether 
they should or should not pay taxes to the recognised authori- 
ties. [tewas also alleged that he stated that he objected to the 
English Courts and the methods of English Courts and recom- 
ended the people to eschew those Courts or to go to the 
Courts set up or to be set up by the said congress. 

It is quite clear that, so long as a man professes views of 
that kind and advises the people to act in that way, he is not a 
fit person to be entrusted with a part of the administration of 
justice in the existing Courts of this country, and I am quite 
clear that the making of these speeches is such conduct as calls 
upon the Court in the exercise of its disciplinary powers, to 
take action. 

R. Comes up before us and putsina statement 
denying the accuracy of the reports of the speeches. 
His denial, however, does not go very far, nor do I think that 
we can disregard the evidence that was given and accepted in 
the Court before which the matter came. He expresses no re- 
gret for the tone of his speeches and he does not say that he 
has seen the error of his ways, or that he promises in future, if 
permitted to practice, in the Courts, to conduct himself as a 
loyal adherent of the Government responsible for those Courts 
or anything of that kind ; and we can only say that, as long as 
his attitude remains as it is, we cannot permit a sanad to be is- 
sued to him. It will be open to him on some future occasion, 
if he is so minded, to attempt to satisfy the Court of a genuine 
change in the attitude that he has at present adopted and to ask 
the Court to take a different view hereafter. Of course, noth- 
ing that we can say now will in any way fetter the Court which 
is to deal with such an application, if and when it is made. 

Coutts Trotter, J. — Tam of the same opinion. I want 
to make it as clear as I can that, speaking for myself, the last 
thing that I think that We should consider ourselves concerned 
within the ordinary way is what the political opinions of any- 
body are, whether they are members of the legal or any other 
profession. But while the Courts will always uphold the li- 
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berty of the subject in thought or speech, an applicant, who 
comes to ask for the issue or renewal of a sanad, is applying 
tu be treated as a part of the machinery for the maintenance 
of law and order in the body politic and to take an active part 
in administering for the other subjects of the Crown the bene- 
hits that may be supposed to result from the upkeep of law and , 
order. It is intolerable and illogica? that a man should seek 
to be put in that position, while at the same time he is saying 
that law and order should be disobeyed, that taxes are not to 
be paid and that all public offices are to be abandoned in order 
to paralyse the very life of the body politic, apart altogether 
from any other views he may entertain as to the desirability of 
the personnel or the particular members of the Government he 
attacks or the particular character of the transactions carried on 
in these Courts. With these matters, I have nothing to do But 
1 feel assured that this Court could not without stultifying itself 
issue a certificate to a man who with the same breath that he 
is asking for it, cuts himself off and announces his intention to do 
his best to cut off others from the life of the State. 


Krishnan, J. -_I entirely agree with the judgments that 
have been just delivered by the learned Chief Justice and my 
learned brother Coutts Trotter. I think it is perfectly clear 
that, so long as the applicant is in the frame of mind which is 
evidenced by his two speeches Ex. A and B, it is not possible to 
give him a sanad to practice in Courts. | When he changes that 
frame of mind effectively and makes it clear to this Court that. 
he has done so in a manner which we could rely upon, it would 
be then time to consider whether his sanad should be renewed. 
ior the present I agree that our order should be that his sanad, 
should not be renewed. 


A. S. V. Sanad Refused. 


w* 
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In THE HIGH Court oF JUDICATURE AT MADRAS. 


PRESENT s__MR. JUSTICE SPENCER AND Mr. JUSTICE 
DEVADOSS. 


Ambi alias Subramanian Pattar ... <Appellant* (Petition- 
, i er__tst defendant). 
Puthia Kovilakath Viathan Sridevi ; 
styled Walia Thamburatti ... Respondent (Counter 
Petitioner decree-holder). . 
Malabar Law —Kanom —Redemption decree —Possession to decree-holder— 
Delivery of —Notice to Kanomdar before —Necessity —C. P. C. —0. 34 R. 8; 


O. 21 R. 1 Cl (2) —Applicability—C P. C —S. 34 (2)-—Interest on costs —— 
Right to —Decree silent as to —E fect. 

In a suit for redemption of a kanom after the expiry of the kanom period, 
the Kanomdar is not entitled to any notice after the deciee has been passed and 
Lefore the decree-holder obtains possession. O. 34 R. 8, and not O. 21 R. 1 Cl. 
(2) applies to such a case. | i 

Where it is reasonable to suppose that the Court below considereð it un- 
necessary to award interest on costs, although it has not expressly said so, it 
must, under S. 34 (2) C. P. C., be deemed to have refused such interest. 


Appeal against the order of the Court of the Subordinate 
, Judge of South Malabar at Palghat in A. S. No. 152 of 1920 
preferred against the order of the Court of the District Munsif 
-of Alatur in Execution Application No. 696 of 1920 in O. S. 
No. 1916. 
4 The Government Pleader (C. V. dnantakrishna Atyar) 
for appellant. 

K. P. Ramakrishna Atyar for respondent. 

The Court delivered the following 

JUDGMENT ;— The respondent in this case obtained a de- 
cree for redemption of a kanom after the expiry of the kanom 
period. There was an appeal and the appellate Courtemodi- 
fed the District Munsif’s decree on certain points. It con- 
firmed it as regards the main right of the plaintiff to redeem the 
suit property. Inthe second appeal two points have been 
pressed. First it is argued that before the decree-holder ob- 
tained possession, nofice ought to have been given to the 1st de- 
. fendant, and that the failure to give notice prejudiced this de- 
rendant in respect “of his right to remove the improvements 
made by him if it appeared to him advantageous to him that 
he should do so and in respect of his right to demand increased 
compensation for the feriod during which he had been in pos- 
session after the passing of the decree. The second point 
argued is , that the decrees which have been exe- 


A A, A. O. No. 114 of 1921, a6th July 1923, 
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cuted have been misconstrued as regards thein- 
terest awarded by the first court on costs. In 
support of the first point Mr. Ananthakrishna Iyer has refer- 
red us to O. XXI rule 1 clause 2 of the Code of Civil Pro- 
cedure which requires that notice should be given of any pay- 
ment made into Court under a decree. This order and rule 
evidently refer to a money decree. ‘The rule says that notice 
of such payment should be given to the decree-holder.” In a 
redemption decree it is the decree-holder who makes the pay- 
ment and the defendant who is to receive it. This rule is 
evidently not applicable to cases of mortgage decrees which are 
governed by O. XXXIV. Rule 8 which governs decrees in re- 
demption suits does not specifically require any notice to be 
given to a defendant after the decree has been passed before 
the plaintiff obtains possession.  “ Moreover the Kanomdar 
was not prejudiced by the want of notice seeing that he was 
not entitled to have delivery stayed pending a revaluation of 
improvements. This has been established by Sankaran Nam- 
budripad v. Sankaran Nair (1). As regards interest on costs, 
the first Court in its judgment awarded to the defendants their 
costs with interest at the usual rate. This was taken to be 6 
per cent, when the decree was drawn up. Then plaintiff and 
the 1st defendant appealed and the appellate Court directed 
the plaintiff to pay the rst defendant Rs. 203-8-0 as costs in- 
stead of Rs. 343-8-o and the rst defendant to pay the plaintiff 
Rs. 146-8-o0 as costs and directed that in other respects the de- 
cree of the lower Court should be confirmed. As the lower 
appellate Court reduced the amount of costs to be paid to the 
ist defendant and increased the amount due to the plaintiff, it 
is refsonable to suppose hat the appellate Court considered it 
unnecessary to award interest on costs, although it did not ex- 
pressly say so. „If it had thought it necessary to award interest 
to the rst defendant, it might have also awarded interest to 
the plaintiff on his costs. While leaving the order awarding 
interest on the costs of the defendant untouched in the judg- 
ment the lower appellate Court simply directed that the decrec 
of the District Munsif should be modified in accordance with 
the findings recorded. The words “ the decree of the lower 
Court is in other respects confirmed” appears in the decree 
only. The difficulty that has arisen in*the present case is only 
as to the interpretation of the appellate Court’s decree. Un- 
der section 34 -(2)-of the Code of Civil Proceduye where a de- 
` % (1921) 1. L. R. 44 M, 960. 
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cree is silent with respect to interest, the Court shall be deemed 
to have refused such interest. The lower Court therefore ap- 
pears to be right in holding that the result of the appellate 
Court’s decree was to abrogate the order of the first Court as 
regards interest on costs and therefore the amount paid into 
Court must be treated as the correct amount, and the appel- 
lant is not entitled to hate it increased or to have the property 
redelivéred to him. 


The Second Appeal fails and is dismissed with costs. 
A.%. V. Bigot es Second appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :_-Mr. Justice SPENCER AND MR. JUSTICE 
DEvAposs.. 


Premchand Indoji a Pelitioner® (2nd Counter- 
Petitioner), 


Soleti Gopalappa KUN Respondent (Petitioner). 


Provincial Insolvency Act S. 3—-Insolvency —Crediter’s petition —Transfer 
Ly District Court to Sub-Court for disposal —Validity—No notification investing 
S2ub-Count with jurisdiction—E fect 


Under S. 3 of the Provincial Insolvency Act, the District Court is the only 
Court having jurisdiction to deal with creditor’s petition in the absence of any 
notification of the Local Government investing Subordinate Courts with jurisdic- 
teon over such class of cases. In a case in which there was no such notification, 
held that the District Judge’s order transferring a petition to the sub-Court for 
disposal was allia vires. 

Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
order of the Court of the Subordinate Judge in I. A. Ne. 8; 
(a) of 1920 in 1. A. No. 290 of 1918 in I. P. No. 9 of 1914 
on the file of the District Court of Bellary. 

e 

T. M. Krishnaswami Aiyar for petitioner. 

L. A. Govindaraglava Aivar for the respondent. 

The Court delivered the following 


JUDGMENT Under S. 3 of the Provincial Insolvency 
Act, the District Court is the ‘only Court having jurisdiction to 
deal with creditor’s petitions, in the absence of any notification 
of the Local Governmeht investing Subordinate Courts with 
jurisdiction over this class of cases. The District Judge’s 
order transferring the petition to the Sub Court, for disposal 
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was therefore ultra vires. We set it aside together with the Sub- 
Judge's order and direct the District Judge to take the case on 
his file and dispose of it according to law. 

_ As the objection to jurisdiction was not presscd till the 
want of jurisdiction was noticed by this Bench and as this pett- 
tion was put in 234 years after the date of the order, while. 
excusing the delay on account of the petitioner having through 
incorrect advise mistaken his remedy, we direct that each party 
bear his own costs in this petition. 


A.S. V. Page Order set aside. 


IN THE Hien Court or JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE ONGERS AND Mr. Justice 
HUGHES, : 
Aisamma ye Appellant (2nd Defendant). 


v. 
Moideen Kunhi Behari and another ... Respotdents (Plain- 
lif and isi defendant). 


C. P Code —O. 21 Rules 58, 63 —Claim—Order rejecting —W hat amounts 
fa —Clatmant not contesting claim order by suit —-Adverse possession at the dale 
cf the onder—Plea by him of—Maintainability —Estop pel. 


A claim petition claiming right to property attached in execution of a (lecree 
and praying for a release of the property from attachment was disposed of by 
an order which ran as follows :-—~‘ There is no time to investigate into this claim. 
The petition is dismissed without investigation on the ground of delay I may 
add that the sale will not affect the rights, if any, of this petitioner.” 


Ileld that order was one rejecting the claim, to which the provisions of O 
21 R. 63 applied. 

An order rejecting a claim petition will, if not contested by suit by the 
claimant, estop him afterwards from pleading adverse possession at the fate 
oi the order, i 

Second Appeal against the decree of the District Court of 
South Kanara in A. S. No. 148 of 1970, preferred against the 
decree of the Court of the District Munsif of Mangalore in O. 
5 No. 399 of 1918. : 

B. Sitarama Rao for appellant. 

K. Yaguanarayana Atyar for respondent. 

The Court delivered the eee 

JUDGMENTS. Hughes, J. :__The point to be decided 
now is whether the question of He defendant's title has been 


=S, A, No 267 of 1921, roth July 1923. 
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concluded against her by reason of the order passed in R. E. A. 
No. 243 of 1910 in R. E. P. No. 375 of 1910. 

The suit property was attached in R: E. P. No. 375 of 
1910 and the 2nd defendant Aled a claim petition (R. E. A. 
No. 243 of 1910) claiming right to the property. The orde 
passed on that petition is Ex. E. and runs as follows i There 
is no time to investigate into this claim. The petition is dis- 
missed without investigation on the ground of delay. | may 
add that the sale will not affect the rights, if any, of this peti- 
tioner.”’* The plaintiff’s contention is that as the 2nd defen- 
dant did not file a suit within a year from the date of this order 


-her right to the property is barred. 


Now if the order had been merely, “ This petition is dis- 
missed without investigation on the ground of delay,” the mac 
ter would have been quite simple. It would be covered exact- 
ly by the Full Bench case, Venkataratnam v. Ranganayakam- 
ma (1) wher ein it was held that such an order was an order 
rejecting the claim, to which the provisions of O. 21, rule 63 
will apply. The question is, what is the cftect of the added 
sentence “ The sale will not affect the rights, if any, of this 
petitioner.” Can it be said that when the order expressly de- 
clared that the sale would not affect the right of the petitioner, 
the order was one passed against the party ? 


The answer to this is, I think, to be found in the Full 
Bench case referred to. In that case the order that was un- 
der constderation was as follows :—.“ As this petition was filec 
late, this claim is ordered to be notified to the intending bid- 
ders.” It was held that the order amounted to a rejection of 
the claim on the ground that it was filed too late. It was point- 
cd out in the judgment of Seshagiri Iyer J, that “ when a claim 


is preferred, the usual prayer is that the attachment should be 


raised as the property does not belong to the fudginent debtor 
but belongs to the clainjant. On the presentation of such i 
petition, if the order ig not that the property be released from 
attachment, it must be taken to be an order against the claim- 
ant,” and further “ His right to raise the attachment must ba 
deemed to have been negatived, when the property was order- 
ed.to be sold without relcasing it from attachment. Therefore 
an order on a claim petifion which expresses no final judgement 
upon the right put forward, but simply directs the sale after noti- 
tying the claim,is an order against the claimant. ” 
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In the present case the fact that the order wrongly stated 
that the pctitioner’s rights would not be affected docs not help 
her. She asked for a release of the property from attachment 
and she sought to establish hereright. She did not succeed. I 
think therefore following the judgment of the Full Bench case 
az quoted supra it must be held that the order was against her , 
and it was her duty to proceed to asset her title by sutt within 
one year. : 


The case of Lakshmi Ammal v. Kadiresan Chettiar (2) 
has been referred to but that is not in point because in*that case 
the attachment had terminated and the District Munsif had no 
authority to dispose of the petition of claim. 


One other case has been quoted, the case of Saharabi v. 
Ali (3) but in that case the claimant’s petition had not been 
cismissed and his claim to an undefined share in the property 
attached had not been negatived. In the present case the peti. 
tion was dismissed and though it may be argued that the rider, 
attached to the dismissal, to the efect that the order would not 
affect the claimant’s right, means that that was not negatived, 
it is plain the right was not established and in the light of the 
observations in the Full Bench case the order was one against 
the party. I think therefore the District Judge was right in 
the view taken by him of the effect of the order on the claim 
petition. It has then been urged that-the 2nd defendant can 
still rely upon adverse possession but the case of Velayudan Ve 
Lakshmana (4) is an authority for the position that the rejec- 
tion of a claim, if not contested by suit, will estop the claimant 
from pleading adverse possession at the date of the order ma 
suit brought to eject him. Since the date of the order the 
possession has been insufficient to cstablish a title. 


The decision of the District Judge is right and the appeal 
must be dismissed with costs. 


Odgers, J.L agree. 


i ¢ 
ALS. V. Sere is Second appeal dismissed. 
4 
2. (192) sa M. L. J. 198. 3. (19223 44 M. L. J. 141. 
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IN ‘ru: High Coukrr or JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice KRISHNAN AND MR. JUSTICE 


VENKATASUBB.A RAO. 


Garudappa Peria Thiruvadi Avyangar 
and another i A ppellants™ (Defendants 2 and3) 
V, s 
Pokutt? Janaki and others EEN Respondants (Plaintif, 
S a8 Defts. 1, 4 and 5). 
Transfer of Property Act $. 101 —Metger—Extinction of morigage—Purchase 
of property by the first mortgagec undertaking lo pay off a second mortgage on 


the property out of the sale price —Whether first mottgagee can set up the first 
motigage as a sheild. 


The plaintiff who was the original owne: of certain property executed a 
mortgage of the property to defendants 2 and 3 and she then sold the property 
to the first defendant subject to the moitgage. The first defendant executed 
a subsequent mortgage of the same properti in favour of the plaintiff The 
fist defenslant subsequently sold the property to defendants 2 and3, under 
which they agreed to pay off the moitgage to the plaintiff out of a portion of con- 
sideration money for the sale. In a suit by the plaintiff for enforcing het 
n.ortgage against the first defendant and defendants 2 and 3, Ae/d, that the ziel 
and 3rd defendants were not entitled to set up their prior mortgage as a shield 
inasmuch as they covenante/l with thet: vendor to pay off the plaintiff's moitgage. 


Per Krishnan, J — AH the parties to the transaction being before the Court 
the first defendant could enforce the covenant of defendants 2 and 3 to pay off 
the plaintiff's moitgage even though he might not have brought the suit for the 
purpose as plaintiff. 


Per Venkatasubba Rao, J, —The undertaking by defendants 2 and 3-to pay 
ofi the plaintifs mortgage negatives any intention to keep alive their own moit- 
gage as against that of the plaintiff 


34 M. 119 and39 M L. J 445 1eferied to. 


Second Appeal against the decree of the Court of the Sub- 
ordinate Judge of Tuticorin in A. S. No. 12 of 1920 preferred 
against the decree of the Court of the District Munsif of Sri- 
vaikuntam in O. S. No. 502 of 1918. . 

C. d. Seshagiri Sastri and M. Patanjali Sastri for the 
appellants. 

K. R. Rangaswami Aiyangar for the respondents. 

The Court delivered the following 

JUDGMENTS Krishnan, J — My learned brother has set 
vut the facts of the casc in his judgement which he is about to de- 
liver and they need no# therefore be repeated. I agree with 
him that the Second Appeal fails but for reasons somewhat dif- 
ferent from his. - 
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It seems to me clear that if a person buys property over which 
he has a mortgage himself and the mortgage in consequence 
becomes discharged by merger or by the terms of the sale deed 
he can nevertheless use that mortgage as a shield against any 
puisne incumbrancer who attempts to enforce his claim against 
the property, unless his intention to extinguish the mortgage is , 
clear otherwise. That is the principlt of S. 101 of the Trans- 
fer of Property Act. The buyer cannot be credited with the 
intention of altogether extinguishing his mortgage for all pur- 
poses when it ts found to be to his benefit to keep it alive, merely 
because in the deed of purchase a part of the purchase’ money 
is treated as going in discharge of his mortgage. Whether the 
purchase is statedly of the whole property for a price made up 
of the price of the equity of redemption and of the mortgage 
amount or whether it is, statedly, of the equity of redemption, 
only the transaction Is substantially the same ; and as it is for 
his benefit to keep the rst mortgage alive we cannot necessarily 
assume the existence of an intention on his part to extin- 
puish it even in the former case. See the decision in Chidam- 
kara Nadan v. Muni Nagendrayyan (1). The pusinee mort- 
gagec loses nothing by the Ist mortgage being used as a shield 
as he bargained only fora right subject to the Ist mortgage and 
there is no reason why his right should be enlarged because the 
prior mortgagee purchases the property. In the present case 
therefore I should have been prepared to hold that defendants 
2 and 3 had not lost their right to plead their 1st mortgage un- 
der Ex. J as against the plaintiff but for the covenant in thetr 
deed of purchase lx. LIT whereby they expressly undertook to 
pay off the whole of the plaintiff's mortgage amount. That 
L think makes the ‘ditterence in this case. 

Having covenanted to pay the plaintift’s mortgage amount 
themselves it is ngt open to them to deny their liability. It is 
contended that plaintiff cannot take advantage of the covenanc 
1 Ex. LIL as she was not party to it and reference was made 
to Jamna Das v. Ram Autar Pande (2) aedecision of the Privy 
Council. This might be so ; but the Ist defendant with whom 
the covenant was made and who as entitled to enforce it, is 1 
party td this suit and has asked the Court to enforce it by mak- 
ing defendants 2 and 3 pay the plaingitt's mortgage amount 
hemselves by sale of item 1 free of encumbrances. I do not 
see why that claim should not be enforced in this suit. De- 
fendants 2 and 3 have no answer to that claim. dt was argued 
(1911) I L R 34 All 63:21 ML J 1158 (P C) 
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that 1st defendant should be left to sue for damages for breach 
of covenant if he suffers any injury by reason of defendants 2 
and 3 not paying off the plaintiffs mortgage. He will no 
doubt have a right to sue for damages but that is not a reason 
why in this suit itself when the parties are all before us thcir 
lights should not be adjusted. There is no necessity to drive the 
rst defendant to a separate suit for damages. T would therc- 
fore th enforcement of the covenant between rst defendant 
and defendants 2 and 3 direct that item 1 be sold free of any 
claims by the latter under their mortgage ; and for that reason 
| would support the decree of the lower appellate Court. 

A somewhat similar case arose in Govindasami Tevan v. 
foraisami Pillai, (3) where a person purchased property sub- 
ject to 2 mortgages and covenanted with the vendor that he 
would pay off both mortgages. He paid off the 1st mortgage 
but not the 2nd. In a suit by the 2nd mortgagee he pleaded 
the rst mortgage he had paid off as a shield against the plain- 
tiff but his plea was disallowed. The learned Judges have based 
their judgment on the view that as the Ist mortgage had been 
paid off in pursuance of a covenant to discharge it, it could not 
he treated as alive for any purpose, or used as a shield. Whether 
this is the right view to take or not, Lam inclined to think thar 
the decision is clearly right though I should be inclined to put 
ic on the ground above stated that the covenant by the vendec 
with the mortgagor-vendor to pay off the 2nd mortgage could 
be enforced in the 2nd mortgagee’s suit where all the parties arc 
before the Court ; and consequently the 1st mortgagee cannot 
le allowed to plead his mortgage as a shield. 


For the above reasons I agree that the Second oe 
should be dismissed with costs of the plaintif. 


Venkatasubba Rao, J :__| shall state very briefly the facts 
material for the decision of the question involyed in this second 
appeal. The plaintif was originally the owner of the sult 
item with which we are concerned. She executed a mortgage 

‘favour of defendants 2 and 3, and it is evidenced by Ex. [ 
iad 10__7-—1904.- The plaintiff then sold the property to 
the first defendant by Ex. I[*dated 8__8__1906 subject to the 
mortgage in favour of defendants 2 and 3. The effect òf these 
two transactions may ée shortly stated to be that the second 
and third defendants acquired a mortgage right in respect of a 
property of which the owner was the first defendant, and for 
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the purpose of deciding the question at issue we must have re- 
gard to this result, and a separate consideration of each of 
these two transactions as distinct from and unconnected with 
the other is nct called for. Then we come to the third trans- 
action, namely, the creation of a mortgage in favour of the 
plainaitt by the first defendant, Lx. C., dated 16__8__1906. 
The suit out of which this second Appeal has arisen was based 
upon this mortgage. Fourthly the first defendant sold the pro- 
perty to the second defendant for the benefit of defendants + 
and 3 subject to the mortgage in favour of the plaintiff. This 
sale is evidenced by Ex. III dated 232.1914. 

What is the net result of these transactions ? We may 
start with the first defendant as the owner ‘of the property. 
Shere ts a first mortgage in favour of defendants 2 and 3. The 
frst defendant then executed a second mortgage in favour of 
the plaintif. Finally the first defendant sold the property to 
defendants 2 and 3 (I already stated that the sale was in fa- 
vour of the second defendant for the benefit of defendants 2 
and 3) subject to the mortgage in the plaintiff's favour. 

The plaintiff instituted this suit on her mortgage. The 
second and third defendants pleaded in respect of their own 
mortgage priority over the mortgage of the plaintiff. The 
question to be decided is, have they such priority ? 

S. 101 of the Transfer of Property Act runs as follows ;— 
“Where the owner of a charge or other encumbrance on im- 
moveable property is or becomes absolutely entitled to that pro- 
perty, the charge or encumbrance shall be extinguished, unless 
he declares, by express words or necessary implication, that it 
shall continue to subsist, or such continuance would be for his 
benefis. ” 

- According to this section as the continuance of the encum- 
brance would be for the benefit of defendants 2 and 3, the mort- 
gage in their favour would continue to subsist unless there is 
cvidence of an intention to extinguish*such mortgage. We 
must turn to Ex. III,.the deed of sale dated 23--2__ 1914, to 
hnd out what the intention of the parties was. It recites that 
the consideration for the sale is Rs. 3,400 and that it is made 
up in the following manncr — (1) Rs. 1,500 retained with the 
purchaser (the second defendant or practically defendants 2 
and 3) being the amount due to the plaintiff under the hypothe- 
cation bond dated 16th August 1906 (Ex. C.) (2) Rs. 800, 
the amount received in cash by the first defendant the seller. 
(3) Rs. 1,100, the amount agreed by this deed to be the equi- 


$ 
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valent of the mortgage dated 107—1904 (Ex. I. Jin favour 
of defendants 2 and 3. 

In the first place it is to be observed that daine 2 
and 3 have undertaken by this document to pay the plaintif 
Rs. 1,500 due in respect of her mortgage. Is this undertak- 
ing consistent with an intention to keep alive their own mort- 
* page in the sense that iteis to prevail over the mortgage of the 
plaintiff ? I have no doubt that they are not entitled to en- 
force the mortgage in their favour as against the plaintiff. Let 
me take a very simple example. A property is mortgaged in 
favour of A to secure a sum of Rs. 100. B takes a second 
mortgage over the same property for the sum of Rs. 200. A 
finally purchases the property subject to the two mortga- 
ges for Rs. ṣo. If B sues for the recovery of Rs. 200 and.the 
property is found worth Rs. 300 or more, no question of priori- 
ty arises, as the value of the property is sufficient to discharge 
both the mortgages. But, if the property realises less than 
Rs..300, the question becomes material, is the mortgage in fa- 
vour of A.subsisting or is it extinguished ? Ordinarily-he will 
be entitled to say that the mortgage in his favour is subsisting. 
(S. 101 of the Transfer of Property Act). If the property, 
for instance, realises only Rs. 100, A will be entitled to claim 
that sum in discharge of his own prior encumbrance. But, 
supposing that the sale deed in favour of A contains a coven- 
ant by A to pay B the full amount of Rs. 200, how can then A 
say that he is still entitled to priority ? Itis that very right 
to priority that is destroyed by the covenant. It has been sug- 
gested that all that A undertakes is, that he renders himself lia- 
ble to pay B Rs. 200 in the event of the security being found 
sufficient to pay both the mortgages. To me this argument 
seems absolutely untenable. As I already observed, if the se- 
curity realise a sum sufficient to pay both the mortgages, B will 
be paid his Rs. 200 as a matter of course. ‘Phen, where ts the 
need for a special covegant ? The covenant becomes relevent 
only when the security is found insufficient. 

The second and third defendants have andere to pay 
the plaintiff Rs. 1,500. The undertaking is absolute. They 
have not said that they will be liable to pay Rs. 1,500.only in 
the event of the wale being found sufhcient to pay off both 
the mortgages. The Competition is only as between the plain- 
_ tiff on the one hand and the second and third defendants on the 
other. The, second and third defendants entered into the 
covenant that, notwithstanding that the law favours them in 
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this competition, they will allow the plaintiff to take precedence 
of them. There is no third party involved. The contest is 
merely between the plaintif on the one hand and the defendants 
2 and 3 on the other. If the plaintif is to have her entire 
Rs. 1,500, no question of priority can possibly arise. Defen- 
dants 2 and 3 having agreed to pay her that sum, they must be 
deemed to have clearly intended that the mortgage in their fa- 
vour should be extinguished. Of the cases cited, the omy case 
that has a bearing upon this question is Govindasami Thevan v. 
Doraisami Pillai (3), and the view that I have taken is consis- 
tent with the principle underlying this decision. 


Apart from this, I am prepared to hold on a construction 
cf Ex. III that the prior mortgage in favour of defendants 2 
and 3, Ex. I, was agreed to be treated as discharged. - If the 
prior mortgage is discharged by payment in full no further ques- 
tion can arise: What difference does it make that the creditor 
has waived a portion of the amount due to him and has agreed 
10 treat the mortgage in his favour as completely discharged ? 
| am prepared to go even further. Suppose the purchaser, the 
prior mortgagee, agree with the seller, the mortgagor, to fore- 
«o the entire amount and treat the mortgage as discharged, 


what difference does it make ? Whether the mortgage is dis- 


charged by payment in full or by an agreement between the part- 
ies, the result is the same, and the mortgage becomes extinguish- 
cd. When the mortgage is discharged or is extinguished, no 
further question of subrogation can arise. In the course of 
the argument it was suggested by Mr. Seshagiri Sastri, the 
learned Vakil for defendants 2 and 3, that the agreement to dis- 
charge may be effective as between the mortgagor and the 
mortgagee, but it can have no force as against the pusine encum- 
brancer. | fail to see how a mortgage deed in fact can be used 
as a shield again&t the subsequent encumbrancer. All that S. 
ror enacts is that a mortgage which in, fact exists must not in 
law be deemed to be extinguished by reason of the merger in 
the same individual of the two interests, the 
interest of the mortgagee and“ the interest of 
the owner of the equity of “redemption. To say that 
a mortgage which has become extinguished springs into existence 
to be enforced against the puisne encufhbrancer is opposed to 
principle and there is nothing in the section which lends support 
to such a view. ` 


laran ngkah AS E A A E E A E EE ggap amma Ma ai aa aaa mee 
3. (1910) I. L. R. 34 M. 119 20 M. L. J. 380. x 
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. I find in the terms of the deed, Ex. III, sufficient indi EA 
cation of a discharge of the prior mortgage in favour of defen- Ayyangar 
dants 2 and 3. The Rs. 1,100, the third item of the consi- Pookutti 
deration, is described in the dead to be “ the equivalent of ” the Janaki 


akan tet, 


mortgage dated 1o_.7_1904. If this rendering is correct Venkata- 
there is a complete discharge. But, a rival translation was Sahba Rao, J. 
suggested, namely, that the tamil words only mean “ on account 
of” arid not “ as an equivalent of.” Even if this meaning be 
adopted, I am still of the opinion that the mortgage was treated 
as completely discharged. It is extremely improbable that, 1f 
the purchaser intended that his prior encumbrance should be 
kept alive to any extent, he would pay to the seller in cash 
Rs. 800. Any balance payable to the seller would have been 
set off against the amount due on the footing of the mortgage. 
As a matter of fact, there is no dispute that to the extent of 
Rs. 1,100, at any rate, there was no actual payment but there 
was merely an adjustment. Then again, it must be remember- 
ed that the sum of Rs. 1,100 represents the principal and inter- 
est upon it at 2714 percent. The rate of interest provided 
for in Ex. 1 is 75 per cent. There is nothing unlikely in the 
second and third defendants having agreed to forego a portion 
of this exhorbitant interest. The amount actually received by ` 
them includes interest calculated, as pointed out, at 27% per 
cent, a rate quite high. In the circumstances, I also hold on a con- 
struction of Ex. II that the second and third defendants agreed 
to treat the mortgage, Ex. 1, in their favour as completely 
discharged. 


The result is that the second appeal fails, and is dismissed * 
with costs. 


C. A. S. kana Second Appeal dismissed. 


In THE HIGH COURT oF JUDICATURE AT SAORA: 
PRESENT :— MR. JUSTICE DEVADOSS. 
D.-K. Kannisa e. Petitioner* (Defendant). 


VU. 
Devichand cig Respondent (Plaintiff ). 
Presidency Small cause Court, Madras —Rules under —O. 37 R 1— Appendix - Kannisa 


1—Summons Form 13 —Dirgtion in, that application for leave to defendant v, 
must be filed not later than 3 clear days before Gate of hearing—ultra vires ord- Devichand 
er rejecting application for leave on thg ground that it was not so filed——- e 
Falidity —Revision Interference in. 4 
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Held that the direction in Summons Form No. 13 in Appendix 1 to the Rules 
oi the Court of Small Causes, Madras, that the application for leave to defend 
and the affidavit in support thereof should be fileA in the office of the Registrar 
and that copies thereof should be served on the plaintiff or his pleader not 
later than 3 clear days before the date of hearing of the suit was ultra vires and 
that an order rejecting the application for leave to defend on the ground that 
the application was not filed threeclear days before the date of hearing was 
without jurigdiction. 


Petition under S. 115 of Act V of 1908, praying tht High 
Court to revise the order dated 8th May 1922 of the Court of 
Small Causes at Madras in U. C. S. No. 22 of 1922. , 


P: Venkataramana Rau for petitioner. 
P. C. Sundaram Aiyangar amicus curiae for respondent, 
The Court delivered the following 


JUDGMENT :_This is an application under S. 115 of the 
Code of Civil Procedure to revise the decree of the Court of 
Small Causes, Madras in U. C. S. No. 22 of 1922. 


The facts are these The plaintiff brought a suit on a 
promissory note executed by the defendant. Summons in 
Form No. 13 was served upon the defendant on 3rd May 1922. 
He applied for leave to defend on 5th May 1922. The hear- 
ing of the case was fixed for the 8th May 1922. The learned 
Chief Judge rejected the application for leave to defend on 
Sth May as not having been filed three clear days before the 
date of hearing and decreed the plaintiff’s suit. The defen- 
dant has preferred the civil revision petition. 


The plaintiff does not appear to oppose the petition. It 
is contended that the direction contained in the Summons is 
ultra vires and the decision, therefore, of the learned Judge is 
withowt jurisdiction. The direction in the summons is : 
“ Leave to appeal, may be obtained on application to the Court 
supported by affidavit showing that there is a defence to the 
suit on the merits or that it is reasonable that he should be al- 
lowed to appear inthe suit. The day - of 19 
is fixed for your appearance before. Judge of this 
Court and the said applications and affidavit must be filed in the 
office of the Registrar and copies thereof must be served on the 
plaintiff or his pleader not later than three clear days before 


'- the said date.” Order XXXVII R (1) of the Rules of 


Court of Small Causes, Madras reads thus : All suits upon 
bills of exchange, hundis or promissory notes, may, in case the 
plaintif edesires to proceed hereunder, be instituted by present- 
ing a plaint in the form prescribed. The summons shall be in 
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Form No. 13 in Appendix 1 and it shall not be necessary to 
serve a copy of the plaint on the defendant. Rule 2 (1) is, 
‘The Court shall, upon application by the defendant, give 
leave to appear and to defend, the suit, upon affidavits which 
disclose such facts as would make it incumbent on the holder 
to prove consideration, or such other facts as the Court may 
“deem sufficient to supportethe application.’ The question now 
is whether the direction in the summons that an application for 
leave to defend must be filed in the office of the Registrar and 
copies thereof must be served on the plaintiff or his pleader not 
later than three clear days before the said day is valid or not. 
in the first place, there is no provision that summons should be 
served upon the defendant sufficiently early to enable him to ap- 
ply three clear days before the date of hearing. If the sum- 


mons be served on the morning of the day of hearing. giving no 
opportunity to the defendant to comply with the direction con- 
tained in the summons, could his right to apply for leave to de- 
fend be taken away ? There is nothing in the rules which 
prescribes the penalty for not applying within the time fixed. 
In the case of applications coming under Art. 159 of the Limi- 
tation Act, the period is ten days, and the time begins to run 
irom the date of the service of summons. But in this case the 
Rule makes no reference to the date or to the time of the ser- 
vice of the summons, but insist upon an application for leave. to 
defend being filed three clear days before the date of hearing. 
There is no remedy open to the defendant, if he is not served 
so as to give him sufficient time to apply three clear days before 
the date of hearing. Though Form No. 13 is sanctioned by 
O. XXXVII, R. 1, yet one has to see whether a direction 
given in the summons or a time fixed for doing an act by the 
Court is reasonable or unreasonable. If the Rules provide 
for an extension of time for proper reasons, the direction would 


not be unreasonable ; but where it gives no option to the Court 
to give relief in cases of real hardship where the defendant is 
not to blame, it cannot be held to be reasonable. No doubt, in 
the case of small causes expedition and saving of time are aim- 
ed at in framing the Rules ; byt the Rules should not be such as 
to make it impossible of compliance in some cases however hon- 
est and bona fide may bẹ the attempt on the part of the defen- 
dant to comply with the Rule. As the plaintiff did not appear 
I asked Mr. Sundaram Ayyangar to argue the case as amicus 
curiae for the respondent, and he did his work very satisfactori- 
ly. He has drawn my attention to the cases reported in 
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Stiles v. Galinishi and Nokes and another v. Corporation 
of Islington (1), Allidge v. Mayor Alderman and Councillors 
cf the Metropolitan Borough of Islington ; (2) and Johnson v. 
The Mayor, Alderman and Burgesses of Croydon (3). Those 
are the cases in which the Court held that rules and byelaws 
made by Statutory bodies should be reasonable ; otherwise they 
would be ultra vires and void. “In the case of Rules framed * 
for the guidance of Courts of Justice, one should look for a 
greater degree of reasonableness and fairness. He drew my 
attention to a case ing C. W.N. 259 in which 
Stanley, J., sitting as a single Judge, held that he had no power 
to extend the time prescribed for filing an application for leave 
to defend a suit under Chapter XX XIX of the Civil Procedure 
Code of 1882. The learned Judge quoted S. 4 of the old Li- 
mitation Act and held that he had no power to extend the time. 
He distinguished a case decided by Pontifex, J., in which that 


learned Judge extended the time for filing an application for 
leave to defend on the ground that, “as the defendant lived 
at Peshawar, the time within which the defendant might obtain’ 
liberty to appear and defend should have been 28 days instead 
of 10 days, the time contained in the Form described in the 4th 
schedule to the Code.” In. British Indian Steam Navigation 
Company v. Sharafally (4) a Bench of this Court held that, as 
the small cause Court was-open on certain days during the vaca- 
tion for the receipt of plaints, petitions and other papers,-the 
Court could not be treated as closed and an application for ap- 
peal to the Full Bench which could have been filed on the days 
the Court was open, could not be filed after the close of the 
vacation. Though S. 148 of the Code of Civil Procedure, 
Madras, which is a new section giving power to a Court to'ex- 
tend any period of time fixed or granted by the Court for doirig 
any act' prescribed or allowed by the Code has been extended’to 


the Small Cause Court yet, the learried Judge had no jurisdic- 
tion to extend'the time fixed in the sumimons by the Court-for 
filing an application for leave to defend*by reason of the de- 
finition of the word Code in O. 1 (a), R..4 (2). Though Form 
13 is according to Rule 1 of O. XX XVII, it cannot be said to 
form part'of the Rules. If the direction as regards the filing 
of an application for leave to defendgis intended‘ to be made 
partiof O: XXXVIT,-R. 1, it should’have been made clear and-a 
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provision should have been made to meet cases where the de- 
fendant could not possibly have three clear days owing to the 
service on him within three days of hearing. Taking all the 
circumstances into consideration, I hold that the direction in the 
summons is unreasonable and therefore ultra vires and the 
Court by complying with an illegal Rule has acted without juris- 
* diction. ' 

I diere lore: set aside the order of the learned Chief Judge 
and direct him to restore the case to his file and to receive the 
application for leave to defend and to dispose of it according 
to law. 

The costs of this application will be borne by the plaintiff. 

A. S. V. saban Order set aside. 


In THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE ODGERs. 


Ratnachalam Aiyar ... Petttioner* in both the petitions 
(2nd plaintif ). 
v. i 
Sivachidambaram Pillai and others ... Respondents. 


C. P. Code—S. 2 (2)—Decree—Order Striking out defendants—Order dis- 
missing application to join defendants—Not decrees —-No appeal against them 
—Revision against orders —Maintainability —Interference in ~Conditions 
Orders not perverse —No irreparable loss io plaintiffs thereby—Effect —Interlo- 
‘ulory order—Revision against—Interference in—Condifions. 

Held that an order striking out certain defendants in a suit and another or- 
det dismissing plaintiffs application to join those same defendants were not 
decrees within the meaning of the Code so as te be capable of being appealed 
against, because no relief was claimed in the suit as against the said defendants, 
they were sought to be impleaded only for convenience ; no substantial right had, 
been adjudicated upon by the orders in question ; and the effect of deleting the 
said defendants was not to put an end to the litigation altogether . 

Held further that, though revision petitions against the said orders were 
competent, they ought not to be interfered with in revision, because it could not 
be saif on the facts and in the circumstances of the case that jin making the 
said orders, the Court below acted perversely, or in a manner, calculated to 
cause irreparable loss to plaintiffs. 

Petitions under Se. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
orders dated 2sth September si 920 of the Court of the District 
Munsif of Kulitalai in O. S. No. 596 of 1920 and in I. A, 1120 
of 1920 in the said O. § No. 596 of 1920, respectively. 

K. V. Krishnaswami Aiyar and N. Swaminatha Atyar for 


petitioner, , ° 
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S. T. Srinivasa Gopalachariar, C. V. Ananthakrishna Aiyar 
M.S. Vaidhanatha Aiyar and P. S. Narayanaswami Aiyar 
for respondents. 

The Court delivered the following 

JUDGMENT «These are revision petitions against the 
orders of the District Munsif of Kulittalai. The first is against 
an order of his striking out defendants 43 to 99 in O. S. No. 
596 of 1920 on his file and the second against his dismissal of 
an application by plaintiffs to join these same defendants on the 
ground that some of them are setting up permanent, rights of 
occupancy on the lands in their possession and which are in ques. 
tion in the suit. 

A preliminary objection is taken that no revision petition 
is competent as an appeal lies. and this objection must be dis- 
posed of first of all. Tt will be necessary to examine the plaint 
in some detail and to see exactly what is claimed in the suit. 
The plaintiff alleges that the lands in question are samudayam 
lands in K. T. Vyganallur village consisting of 104% pangus. 
These lands are the property of the defendants (1 to 42) in 
their respective shares. The five heads of chethis (including 
2nd plaintiff) are enjoying the said lands on their own behalf 
and that of the other owners. Two previous partition suits 
were filed viz., O. S. No. 202 of 1910 by 1st defendant and O. 
S. No. 74 of 1891 by 2nd defendant by which 1st plaintiff has 
acquired 5 15!16 pangus and 2nd plaintiff 6 pangus. Ist de- 
fendant is entitled to 4 3|16 pangus and 2nd defendant to 
16 3|16 pangus, the remainder (71 15|16) are the property 
of defendants 3 to 42. As joint enjoyment is Impossible owing 
to disputes, the plaintiffs ask partition of the 11 15|16 pangus 
belonging to themselves. Defendants 43 to 99 who are te 
nants at will with the consent of the heads of the chethis are 
joined as parties, in order that possession may be given to plain- 
tiffs. The mattrial prayers are that the 11 15/16 pangus be 
partitioned out to plaintiffs, given possession of and that future 
profits from date of plaint to date of actual partition at the 
rate of Rs. 350 a year be given by the defendants. Mr. Vaidyna- 
tha Aiyar who takes that preliminary objection urges that the 
District Munsif by his order or orders has refused to plaintiffs 
the relief to possession and to have their title to the reversion 
investigated. The rights of the plairtiffs to bring the suit as 
against the tenants is determined. He relies on the rulings 
in Rama Rao v. The Raja of Pittapur (1) and Ayyamudalt 
7. (1918) I. L. R. 4a M. 219 146 M. L. J. 169. 
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Velan v. Veerayee (2) as governing the question. In the former 
case it was held that the substance of the order striking out 1st 
defendant was to determine the rights of plaintiff to bring 
a suit of that nature ; it was for 2 declaration that 1st defendant 
be not entitled to claim that he was a reversioner to the Raja 
of Pittapur and secondly for setting aside the adoption of and 
defendant by the 4th defendant and that therefore the order 
was a decree as a substantial right had been adjudicated upon 
and a substantial relief had been deleted. The test suggested 
was “does the removal of parties leave the suit intact ? In 
Ayya Mudali Velan v. Veerayee (2) a refusal to implead a 
person as legal representative of deceased plaintiff on the 
ground that the cause of action did not survive is a decree as it 
fnally deprives the person refused of all his rights in the suit 
and has the effect of putting an end to the litigation altogether. 
‘The only material allusion to tenants in the plaint is in para 10 
where it says they (defendants 43 to 99) are tenants at will 
and are joined for the purpose of completing plaintiff’s posses- 
sion of their shares - when partitioned. No relief is claimed 
against them. Prayer (c) future profits is not an appropriate 
relief against tenants but only against the co-sharers (defen- 
dants 1 to 42) with the plaintiffs. The first prayer for parti- 
tion makes no specific mention of the tenants and I am unable 
co find that any relief is claimed as against them. They only 
sought to be impleaded for convenience. These facts seem to 
to distinguish the present case from both the cases quoted 
above. No substantial right has been adjusted upon here 
and the effect of deleting the tenant defendants has certainly not 
the effect of putting an end to the litigation altogether. More- 


over the case Shanmuka Nadan v. Arunachalam Chettp (3). 


seems to me a direct authority in support of this view. The 
refusal to join the holders of disputed decrees in a family parti- 
tion suit was held not to be the subject of appéal, even though 
reliefs were alleged to be claimed against those defendants, on 
the ground that the Lower Court’s order was not a conclusive 
determination of any of the matters in controversy. I therefore 
hold that as no appeal is expressly provided by the code and as 
the matter does not fall within the principle of the cases cited 
by Mr. Vaidynatha Aiygr there is no appeal. This disposes 
of the preliminary point. The further question arises as to 
whether assuming that revision petitions lie, I should interfere. 
For the plaintiffs several authorities are relied on. Skanmuka 


2. (1920) 39M. L. J. 218 3. (1921) I. L, R. 45 M 194 42 ML J 97. 
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Nadan v. Arunachalam Chetty (3) is authority for interference 
where the lower Court has entirely misunderstood the nature 
of the judicial discretion it was called upon to exercise. Aruna- 
chalam Chettiar v. Arunachalam Chettiar (4) is authority for 
interference where lower Court has wrongly held a suit bad for 
misjoinder of causes of action and has directed plaintiff to elect | 
which he would proceed with. In Ramakrishna Atyar v. Krishna 
Aiyar (5) it was held that a suit was bad for misjoindér which 
raised questions in a partition suit as to the rights of the mel- 
varamdars against the kudivaramdars, as it was not gbsolutely 
necessary for the purpose of effecting the partitions. This ap- 
pears to me to be practically on all fours with the present case. 

In Samintha Pillai v. Subba Reddiar (6) there was a 
suit for partition of joint inam lands and ejectment against a 
number of cultivating ryots. It was held that 
the suit was bad for multifariousness and the pro- 
per remedy of the the plaintiffs was to pro- 
ceed against each ryot separately. In Ramanujo v. Virappa(7) 
the suit as originally framed was one between co-mirasadars 
as indeed the present one is also. The lower Court how- 
ever wandered into the intricate issue of determining the extent 
of subordinate existing interests and the Lower Appellate Court 
held the suit unsustatnable. The High Court held that the suit 
could be maintained and the plaintiff must implead all ryots 
whose right he questioned in order that their interests may be 
ascertained. This was the case of an inam village. The 
judgment of the High Court is extremely brief and no reasons 
are given. The Court in Ramakrishna Atyar v. Krishna 
Atyar (5) considered Ramanuja v. Virappa (7) 
and same .to the conclusion that the decree there was 
not inconsistent with the view taken in the former case. As 
pointed‘out at page 87. “ The practical objection to such a 
course (1. e., joirfing the kudiyaramdars as defendants) appears 
from the evidence in the present case kefore us which it would 
not be safe to act on generally while it would be very difficult 
to apply it to the case of every individual ryot.” This seems to 
lend support to Mr. Vaidyanatha Aiyar’s objection that if de- 
tendanfs 43 to 99 are joined here there must be an investigation 
into every square foot of the land in this suit. The question 
of occupancy rights was never raised if the original plaint. It 





3. (1921) I. L. R. 45 M 194:43 M L J97. 4. (1922) 43 ML J 218 
5. fr907) 18 M. L. J. 8s. 6. (1876) I. In R, 1: M. 333. 
7. (1882) I. L. R. 6 M. go, 
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only occurs in the disallowed amendment thereof ; even then it 
is indefinite as it alleges that some of them (defendants 43 to 
G9) contend that they have kudivaram rights.’ It is curious 
that if it is of such importance to the plaintiffs to have this 
question decided it was not * raised before it does not 
appear that it was raised in the former partition suits of 1891 
and 1910. In $. Ramakrishna Pillai v. Krishnaswami Pillai (8) 
1 examined many of these cases and came to the conclusion 
that though the Court will interfere in revision with an interlo- 
cutory order, such interference should be exercised with extreme 
deligence, the general rule being against such interference. Can 
| say here that the Court below acted perversely or in a man- 
ner to cause irrepairable loss to plaintiffs ? It appears to me 
that the Court below exercised its discretion correctly and fur- 
ther that the loss or inconvenience to the plaintiffs may be that 
instead of being able to insist on a separate investigation into 
the rights of the tenants in this suit, they may have hereafter to 
bring separate suits against such tenants as they may find inter- 
fering with their rights of possession which was exactly the 
state of things in Ramakrishna Aiyar v. Krishna Atyar (5). 

On a careful consideration of the facts and authorities | 
have come to the conclusion that these are cases in which | 
ought not to interfere in revision. [ accordingly dismiss both 
revision petitions with costs of defendants 1 and 30. 


A. S. V. VEI EEE Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— SIR WALTER SALIS SCHWABE K. C. Chief 
Justice, AND MR. JUSTICE COUTTS TROTTER. 


The Secretary Board of Revenue, land Revenue and œ 
Settlement Reffering Officer* 


Y. 
R. M. A. R. R. M. Arunachalam Chettiar “.. Assessee. 
Indian Icome-tax Act VII of 1918 S. 3 (2) (PHI) —Receipts of a casual 


cnd non-recurring nature -W hen exempted from income-tax—Remittances by a 


banker of Indian currency to Penang-Profits made by variation of exchange—— 
Whether assessable to income-tax. g 

Where a Nattukottai Chetty carrying on business in Madras and elsewhere 
as a banker and money-lender remitted to Penang sums aggregating over 4 lacs 
of rupees in the year of asse@sment within a period of 4 months on 8 occasions 
and the retransfer to Maflras was on 13 occasions in 4 months and the assessee 
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R. C. No. 20 of 1922. 26th September 1923 
8. (1922) 15 L. W. 667. 5. (1907) 48 M LJ. 85. 
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made a considerable profit on the transactions owing to” the fluctuations in ex- 
change between dollar and rupees, the Nattukottai Chetty is liable to be asses- 
sed to income-tax on that profit and such profit is not a receipt of a casual and 


non-recurring nature within the meaning of $. (2) VIII of the Income-tax Act 
or 1918. 


Receipts of a casual and non- recurring nature are only exempted when they 
arc not receipts arising from business, the question to be considered being whe- 
ther a particular receipt is properly brought into account or omitted in arriving 
at the profits of a business. If the transactions are business transactions and 
they result in a profit or loss made in the carrying on of the business, they must 
be brought into account. If otherwise they need not be brought into account. 

It is a question depending upon the facts of each case whether profits arising 
from isolatesl transactions form the income of the business. 


California Syndicate Company., v. Harris 5 Tax Cases 159 and Hudson's 
fax Co., v. Stevens 5 Tax cases 424 Commissioners of Taxes v. Melborne Trust 
Go. 1914 A. C. 1001 and Beynon Co., Ltd., v. Ogg 7 Tax Cases 125 referred to. 


Case stated under S. 51 (1) of the Income-Tax Act of 1918 
by the Secretary, Board of Revenue (Land Revenue and Settle- 
ment Income Tax) in I. T. A. No. 316 and S..T. No. 64 
of 1921-1922 in his letter dated 16__10__1922. 


C. V.Ananthakrishna Atyar on behalf of the Government. 

A. Krishtaswami Iyer and M. Patanjali Sastri for the 
Assessee. 

The Court delivered the following 

JUDGMENTS :__The Chief Justice ~_The assessee is a 
Nattukottai Chetty carrying on business in Madras and else- 
where as banker and money-lender. In the year of assessment, 
he remitted from Madras sums aggregating over 4 lakhs of 
rupees to Penang, such sums being invested there in Straits 
Settlements dollars, and ultimately reconverted into rupees and 
remitted back to Madras. The remittances were made on 
eight gccasions within a period of four months in 1919 and the 
retransfer to Madras was on thirteen occasions covering a 
period of four months from the end of 1920 to the beginning 
of 1921. Owing to the fluctuations in exchange, which varied 
between 83 and 175 rupees per 100 dollars, the assessee made 
a profit of a considerable amount on the transactions. He 


‘has been assessed to income tax on that profit, and the question 


referred to this Court is whether he has been correctly assess- 
ed. Under S. 51 (1) of the Income Tax Act which was then 
1) force, any question which has arisen with reference to the 
interpretation of any of the provisions “of this Act may be re- 
terred to the High Court. This action probably gives wider 
powers than S. 66 of the Indian Income Tax Act of 1922, the 
consolidating Act now in force, which limits the references to 


+ 
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the High Court to questions of law. Itis not, however, neces- 
sary to consider the exact meaning of the words of these sec- 
tions because, the facts having been found, the question whe- 
ther or not they bring the income within the reach of any parti- 
cular section of the Act is a question of law. 


Section 3 of the Act applies to all income from whatever 
“source it is derived, if it accrues, or arises, or is received in 
British India. Certain exceptions are set forth in S. 3 (2) 
and among those exceptions is to be found (VIII) “ any receipts 
not being, receipts arising from business or the exercise of a 
profession, vocation, or occupation which are of a casual and 
non-recurring nature.” By the combined effect of sections 5 and 
y income derived from business is chargeable to income tax in 
respect of the profits of any business carried on by the assessee. 
In the United Kingdom, income-tax is payable on the balance 
of profits or gains derived from carrying on a trade or business. 
Į can find no distinction in this matter between the laws of the 
two countries. The English Acts have not got the exception in 
so many terms of receipts of a casual and non-recurring nature; 
but, as, by the words of S. 3 (2) VIII of the Indian Act, re- 
ceipts of a casual and non-recurring nature are only exempted 
when they are not receipts arising from business, the question to 
be considered both in India and England is whether a particu- 
lar receipt is properly brought into account or omitted in ar- 
riving at the profits of a business. If the transactions are 
business transactions and result in a profit or loss made in the 
carrying on of the business, they must be brought into account; 
otherwise not. The questions which have arisen for decision 
have been whether particular transactions form part of a busi- 
ness carried on by the assessee. They need not be part of 
some already established business but they must together form 
a business. If the transactions form part of the original busi- 
ness of the assessee the profits or losses on them must, of 
course, be brought into account. But where the transactions 
are outside the scope, of the ordinary business of the assessee 
it is often a difficult question to decide whether or not they are 
to be treated subject to income-tax. Profits may be made by 
the realisations of security or by the sale of land or moveable 
property and, in the case of one man they may be merely suc- 
cessful realisations of assets or alterations of investments while 
in the case of another man they may form part of the income 
of a business. To give a simple illustration a Barristar might 
buy a picture and at a later date when the works of the particu- 
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lar artist were in demand, sell that picture and realise a. pro- 
ht. No income-tax would be payable on this profit. - If 2 
picture dealer bought a picture and on the same events happen- 
ing sold it at a profit, that profit would be a profit earned in 
his business and would be liable to income-tax. So too, profits 
made on an isolated speculation are not liable to income-tax but 
those made in speculation of a similar kind as a part of busi- ° 
ness would be liable. A difficult question may, however, arise 
as to whether the transactions are of such frequency as to 
amount to carrying on a business. The distinction is well il- 
lustrated by the cases of California Copper Syndicate C ompany 
Lid., v. Harris (1) and Hudso"’s Bay Co. v. Stevens (2). In 
the former a company was formed for the purpose of acquir- 
ing and reselling mining property and also for working such 
property. It acquired and worked various properties and then 
resold the whole at a profit, and it was held that such profit was 
liable to income tax and Lord Justice Clark Macdonald in the 
course of his judgments subsequently approved by the Privy 
Council in Commissioners of Taxes v. Melbourne Trust Com- 
pany (3) said “ The question to be determined being is the sum 
of gain that has been made a mere enhancement of value by 
realising a security or is it a gain made in an operation of busi- 
ness in carrying out a scheme for profit making.” In the 
latter, a company received by grant from the Crown and as con- 
sideration for surrender of their Charter large tracts of land 
and then proceeded over a period of time to sell that land in 
small lots and it was held that the profits made on these sales 
were not liable to income-tax, the sales being merely realisations 
of assets, the company not carrying on a trade in buying and sell- 
ing lands. In Beynon Company Ltd., v. Ogg (4), a company 
whose ordinary business was that of coal merchants, Insurance 
Brokers and Agents of colliery companies purchased on its own 
account as a spéetulation 250 Railway Coal Trucks and subse- 
quently got rid of them ata profit. It was held that the profit 
was made in the operation of the company’s business. , It was 
pointed out by Sankey, J., that though in most cases an isolated 
transaction does not fall to be chargeable, it was not possible 
to say.that the mere fact that it was an isolated transaction 
at once takes it out of the category of chargeable property and 
it was necessary to look at the number*of waggons bought, the 
amount invested and how they were sold, and, in fact, to look 





1. $ Tax Cases 159. 2. § Tax Cases 424. 
3. 1914 A. C. 1001. 4. 7 Tax Cases 125. 
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at the whole circumstances to say whether the assessee had em- 
.barked on the purchase of Railway Waggons as part of his 
business. l 

Turning to the facts of thig case, the assessee was a dealer 
in money and had by reason of his dealings with the Straits 
Settlements facilities at hand for dealings in exchange between 
Madras and the Straits Settlements. He had at Penang 
agents,’ themselves bankers who were in the habit of collecting 
for him outstandings in his money-lending business, and as and 
when required remitting them to India and in the process con- 
verting dollars into rupees. During the period in question in this 
case, he got regular information by letter and cable from these 
agents as to the movements of exchange in the Straits Settle- 
ments. He sent large sums of money extending over a period 
of four months. At first the market went against him and he 
sent increasing quantities of rupees, no doubt, with a view 
tə averaging the cost of the dollars. The dollars were by 
arrangement with the agents left on deposit carrying interest, 1 
fact not in itself conclusive and when he got them back, by rea- 
son of the increase in the value of the rupee he was able to rea- 
lise by degrees an increasing profit. Taking all these facts in- 
to consideration, I think that the right inference to be drawn is 
that in this case those dealings in exchange had become part of 
the assessee’s banking business, and I think it too that even 
looked at apart from his ordinary business, he did not enter 
into these transactions as an isolated investment or capital or 
speculation but as a bupiness of a dealer in exchange. 

On these grounds, I hold that the decision of the Com- 
missioner is correct. The assessee must pay the costs of this 
reference. ° 


Coutts Trotter, J -_I agree. 
CLAS: 


IN THE HIGH COURT or JuDICATURE AT MADRAS. 


PRESENT SIR WALTER SALIS SCHWABE K. C. Chief 
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the profits of the former firm-Expenditure incurred by assessee in employing ac- 
ceuntants and lawyers in the matter of an income-tax dispute as to Excess Profits 
Duty for a ‘different year, whether allowable as a Geduction—Similar expenses 
relating te income-tax assessment, whether allowable as a deduction—Indian 
Income-tax Act VII of 1918 S. 9 (2) BMX—Excess Profits Duty Act X of 1919 
$. 20. 

A firm, B M. and Son carried on business in piece goods and also engaged 
in business with other firms of different names whose business were of an allied 
character in which B. M. and Son had much larger share, there being in each 
case a partner with a small share to encourage him to take a real interest in the 
management of the business In the year of assessment B. M. and Son made 
a profit and the other two firms made a loss. For the purpose of assessment 
B. M. and Son are entitled to set off their share of the loss in the other two firms 
against the profits made in their own firm. 

Whether such profits and losses can be set off depends upon whether it is 
a fact that the business of B. M. and Son is carried on in part by engaging 
with other partners in the other firms. Where the subsidiary business engaged 
in, is connected with the main business and is a proper employment of the as- 
sessee’s capital or labour, it is for the purposes of assessment to be treated as 
part of the business of the firm. 

The assessee is not entitled in arriving at the profits for the tax year 1921- 
1922 to deduct expenditure incurred by them (a) in employing accountants and 
lawyers in the matter of a dispute between them and the Government as to the 
amount of excess profits duty payable for the year ending March 1920 and (b) 
timilar expenses incurred by the assessee in arriving at the income on which as 
sessment to income-tax was made or was to be made. These monies were not 
expended for the purpose of earning profits and therefore their deduction is not 
permissible under S. 9 (2) IK of the Indian Income-tax Act of 1918. 

The cost of arriving at the excess profits duty for a specified year cannot 
be deducted, for the purpose of arriving at the assessable income for a later year. 

The desirability of settling the taxation of costs in Tax Cases pointed out. 

Case stated under S. 51 (1) of the Income Tax Act of 
5918 by the Secretary, Board of Revenue. 

R. N. Iyengar and P. T. Govinda Nambiar counsel in- 
structed by Messrs King and Partridge, Attorneys for the 


ISSESSECE. 


The Government Pleader (C. V. Ananthakrishna Atyar) 
on behalf of the Government. 

The Court delivered the following’ < 

JUDGMENTS. — The Chief Justice :“ This case is refer- 
red under the Income Tax Act by the Board of Revenue for 
the opinion of the High Court. e The question relates to the 
assessment for income tax of the firm known as B. Muniswami 
Chetty and Son, and there are two distinct points referred. 

B. Muniswami Chetty and Son carry on a business in piece- 
goods, the partners in the firm B. Damodaram Chetty and P. V. 
Ramantfjam Chetty, Damodaram Chetty having a much larger 
share. On the facts as now found it is clear that that firm en- 
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caged in business with other partners in two other firms, one 
called the Carnatic Import Company and the other B. Damo- 
daram Chetty and Co., whose business were of an allied cha- 
racter in that they dealt in goods similar to those dealt in by 
Muniswami Chetty and Son. B. Muniswami Chetty and Son had 
a much larger share in those other two firms, there being in 
cach case a partner with a small share to encourage him to take 
a real interest in the management of the business. In the year 
of assessment B. Muniswami Chetty and Son made a proht and 
the other two firms made a loss. B. Muniswamy Chetty and 
Son claim that they arc entitled, for the purpose 
of assessment to set off their share of the loss in the other two 
firms against the profits made in their own firm. The Crown 
contends, on the other hand, that they must be treated separate- 
ly and must pay-income-tax on the profits of their firm, 
and that the only effect of the loss of the other two firms would 
be that these firms weuld not have to pay income-tax. In our 
judgment, the determination of this question depends upon 
whether it is a fact that the business of B. Muniswami Chetty 
and Son is being carried on in part by engaging with partners in 
the other firms. ‘Where the subsidiary business engaged in, is 
connected with the main business, and is a pro- 
per employment of the  assessce’s capital or la- 
bour, it is in my judgment for the  puropose 
of assessment to be treated as part of the business of the firm. 
If the firm in one branch makes a loss, that loss may be set off 
against the profits made in its head office or other branches. 
Applying that test to this case, I think it is clear that the con- 
tention of-the assessce is right and that B. Muniswami Chetty 
and son are entitled to have their assessment arrived at by 
taking into account the loss made by them in the other two firms. 

They claim also in arriving at their profits for the tax year, 
1921-1922 to deduct certain expenditure incurred.by them (a) 
in employing accountants and lawyers in the matter of a dis- 
pute between them and Government as to the amount of excess 
profits duty payable by them for the year ending March 1920, 
the year in which the Excess Profits Duty Act applied and (b) 
similar expenses incurred by them in arriving at the ificome on 
which income-tax assessment was made or was to be made. 
‘These expenses are perfectly proper expenditure by the company 
0! the company’s money but whether they can be brought into 
account in afriving at the proper assessment of the ifcome-tax 
must depend upon the construction of S. 9 
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(2) (ix) of the Income-tan Act of 1918 which 
runs as follows: “Such profits shall be com- 
puted after making the following allowances in respect of sums 
paid, namely in respect of any expenditure (not being in the 
nature of capital expenditure) incurred solely for the purpose 
of earning such profits.” In my judgment, these monies were 
cxpended not for the purpose of earning profits at all but for 
the purpose of, In une case, protecting profits from Govern- 
ment’s claim to income-tax and in the other case of getting back 
from Government the excess profits duty claimed by or paid to 
the Government in respect of some past period. The words 
of this rule are much the same as the words of the rule in sche- 
dule D. of the Income Tax Act of 1918 in England and of the 
rule inthe Income ‘Tax Act current in New Zealand, and 
there have been cases both in England, and in the Privy Coun- 
ail on appeal from New Zealand, which indicate the view of 
the English Courts which is to the effect that these and similar 
words are to be construed strictly, by ascertaining whether or 
not the expenditure was for the sole purpose of earning profits. 
So the amount paid to the Government in the nature of a fine 
arising out of a matter connected with the business and costs 
incurred in resisting the imposition of such fine were held in 
JY arl and Co. Ltd., v. Commisstoner of. Taxes (5) not 
to be charges that could be deducted. In Commissioners of 
Inland Revenue v. Warnes and Co., Lid., (6), their Lordships 
of the Privy Council held that no deduction could be made for 
monies spent by a company in printing and distributing litera- 
ture derected against prohibition which expenditure was admit- 
ted to be in the interest of the preservation of the assessee’s 
trade. We were referred to the Excess Profits Duty Act X of 
1919, S. 20-and it was suggested that because the amount of 
the excess profits duty is to be allowed asa deduction in respect 
of the profits of a business for the purpose of incometax, there- 
lore the costs of arriving at the excess profits duty must also be 
so allowed. Itis clear on an examination of the section that 
this has got to be for a specified year and does not 
spply to any later ycar; nor do I think that apart from 
that limitation the fact that the excess profits 
duty is ky statute allowed to be deducted would make the costs 


5. (1919) IT K B 444 6. (1923) AC 145. 
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arriving at the excess profits duty also a deduction. If 
. the statute had desired to make it so, it would have been quite 
simple to have stated that the excess profits duty and any money 
expended in arriving at the right amount of excess profits duty 
shall be a deduction for the purpose of income-tax. The sec- 
tion does not say so and I see no reason why it should be 
implied. ° 

[have come to the conclusion that on the first point the 
contention of the assessee is right and on the second wrong. 
The first point is the main and the morc important point and 1 
think that the assessec must have his costs of this reference ex- 
cept in so far as they have been increased by adding a claim on 
the second point. Costs in this case will be taxed on the Ori- 
ginal Side scale. 

I think that it would be desirable at some future time on 
a suitable occasion with the assistance of the Vakils Association 
if they choose to assist in this matter, to consider the question 
of the taxation of costs, with a view to framing some rule of 
establishing some definite practice in such matter. 

Coults Trotter, J., Now that we have unambiguous 
findings, | do not entertain the slightest doubt about the first 
point which seems to me almosts too plain for discussion. Indeed 
when Mr. Ananthakrishna Iyer came to develop the argument 
it was clear that the only way in which he could contend for the 
claim made by Government was by arguing that under S. 9 (1) 
cf the Income-tax Act of 1918 the profits of any business car- 
ried on by him, that is, the assessee, have to be expanded into 
profit of any business carried on by him solely so as to exclude 
any business that he may carry on in conjunction with others. 
Here we have a company part of whose business is to hold in 
a share in a separate business. Jt takes this share in the 
course of its own business and it receives whatever profits it 
receives or loses whatever it loses in the cour$e of its own busi 
ness. : 

With regard to the second point, I feel more doubt. The 
section occurs in many acts of many countries and Mr. Justice 
Kowlatt, a Judge of great experience and learning in Revenue 
matters has frankly said that he does not see his waysto give 
a general definition of he true construction of the section, bu: 
that he is content to say about cach case as it comes along whe- 
ther in his view it falls within the section. This seems to me 
a difficult case, more difficult than the one which thateearned 
Judge had to deal with. I do not think that the expenses in- 
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curred here can be said, in any sense that a plain man would 

understand, to be correctly described as expenditure incurred , 

for the purpose of earning profits. It seems to me that the 

expenditure was incurred after the profits had been carned 

That appears to be sufhcient to take the case out of the section. 
| agree to the order as to costs. 


C. A.S. OER 


IN THE Hicu Courr or JUDICATURE AT MADRAS 
ORDINARY ORIGINAL CIVIL JURISDICTION 
Present Mr. Justice Courrs TROTTER. 


Sukdevadoss Ramprasad TE Plat" tif * 
v. 
Dewan Bahadur Govindoss Chathurbujadoss 
and Company : pai Defendants. 


Gaming and waqering-Sale of goods —Transactions in which both parties 
contemplate that delivery is not likely to be demanded —IWhether amounts to 
gaming and wagering —Definite agreement that delivery will not be demanded 
without a breach of the understanding between the parties, necessary to consti- 
isle a wagering transaction, 


A transaction which is a sale of gocéls does not become a wagering agree- 
went merely because both patties do not contemplate that the delivery of the 
goods is likely to be demanded. To constitute a gaming o: wagering trans- 
action there must be a definite agreement that delivery cannot in any event be 
demanded without a breach of the understanding between the parties. 


F.F. Srinivasa Aiyangar for plaintiff. 
A. Doraswami Atyar and F. Varadaraja Mudaltar for one 
of the partners. 
The Court delivered the following 
JUDGMENT -Fhe Plaintiff's case on the face of their 
plaint is simply a claim for the price of goods sold and deliver- 
cd. It 1s not contended that the actual goods were delivered. 
It is admitted that documents purporting to be delivery orders 
on which delivery of the goods could be demanded passed bet- 
ween the parties. The defence is a somewhat unusual one 
namely that the transactions were not really sales of goods at 
all but were in the nature of gaming and Wagering. The only 
thing that I find in the evidence in support of that contention is 
the fact that the goods after passing from the plaintiffs to the 
cefendants and going through other hands ultimately reverted 
by purchase to the plaintiff. That is obviously not conclusive. A 
buyer may sell with the knowledge that the person to whom he 
BA AR ea RAE aes a MANG Te a unang Wanantara ara Bh a anaman amawa! Santee mere 
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sells will pass on the goods and if the market is rapid and trans- reader 
„lers take place quickly he may very well contemplate that the v. 
Govindoss 


person who ultimately claims the goods may be the last of a  Chathur. 
Jong chain of buyers and if the market were against him when he _ bujadoss, 
is called upon to deliver he might well think it to be the wisest i 
course to buy back the goods at the end of the circle and wait 
for an advance in the market price. Thus it may happen that 
a perfettly legitimate series of transactions take place without 
the goods having physically left his possession and it may well 
be that the state of the market was such that the documents of 
title to the goods in this case called pattapattics changed hands 
se rapidly that the seller in each particular case may have 
thought it extremely improbable that he would ever be called 
upon to give delivery to his immediate buyer. As I under- 
stand the law as laid down in the leading English cases and it ts 
obvious that the defence in this case’ is based upon those 
cases that is not enough ; vou must not only have a state of 
things in which both parties contemplate that delivery would not 
in fact be likely to be demanded, but you must have a definite 
agreement that delivery could not in any event be demanded 
without a breach of the understanding between the parties. The 
defendants’ own witnesses negatived the supposition that such 
an understanding existed here. They all agree that they 
would have been compelled to take or entitled to ask for deli- 
very as the case may be unless and until they had passed a pat- 
tapatti, which is in fact a document of title to the goods, to 
their sub-purchaser. That being the defendants’ evidence I 
think their case fails on their own showing and that however 
much one may suspect that the speculative element entered into 
these transactions as no doubt it did, that suspicion cannotetrans- 
late itself, into a determination that these were gaming trans- 
actions. Lf the merchants of Madras desire to enter upon the 
dangerous and slippery path of gambling in differences and at 
the same time reserve tp themselves the right of setting up that 
not overhonest defgnce they must learn its technique a little 
better than they have done in this case. 

My judgment is*that the goods were sold, that the trans- 
fer of patta patties was in fact a delivery and that the plaintiffs 
must have a decree for the amount claimed with costs and inter- 

6 
cst at 6 per cent till payment. The defendants of course will 
have their reinedy over against the persons who bought on the š 
same terms from them. i 4 ° 
C. A. S.’ Decree for plaintif. 
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IN THE HIGH COURT OF JupICATURE AT MADRAS. 


PRESENT :_SiR WALTER SALIS SCHWABE K. C. Chief’ 
Justice, MR. Justice Courrs TROTTER AND MR. JUSTICE 
KRISHNAN. : 
in the matter of a First Grade Pleader, Guntur. 

Legal Practitioners Act—S. 13—Jurtsdictten = under—Not vindictive— 


Sanad—Renewal of—Conditions. s 


The jurisdiction which the Court exercises under S. 13 of the Legal Practi- 
tioners Act is not a vinflictive jurisdiction at all. Its main object in such a 
case is not to allow a man to practice in Coutts, when he himself is coun- 
selling disobedience to the law and order enforced by these Courts. When a 
man who has offended in that way comes before the Court and honestly expresses 
his regiet and his intention to assist the administration of justice in future, there 
is no 1eason why he should not be given an opportunity of showing that his iu- 
tentlons are as he expresses them. 


On an application by such a person for a renewal of his Sanad, the same 
was flirected to be tenewed. 

The District Judge of Guntur having brought to the notice 
of the High Court in his letter No. 265, dated 16th January 
1923 that Mr. M. V. N. was committed to prison by the Dis- 
trict Magistrate of Guntur for a period of twelve months ın 
M. C. No. 7 of 1921 on his file, for default in complying with 
an order by the District Magistrate under S. 118 of the Code 
Criminal Procedure, the High Court has directed issue of notice 
under S. 13 (f) of the Legal Practitioners Act to show cause 
why the said Pleader should not be dealt with under the disci- 
plinary Jurisdiction of the High Court. 

The Advocate-General (C. Madhavan Nair) in support 
of this notice. 

G. Sambasiva Rao tor the Pleader. 

V.V. Srinivasa Iye"gar for T. R. Ramachandra diyar on 
behalf of the Vakils’ Association. 

JUDGMENTS :__The Chief Justice :—-In this case, which 1s 
a serious one, the pleader in question had quite clearly incited 
persons by public speech to disregard the local authorities, not 
to obey the Forest laws, to boycott the forest subordinates and 
to continue that boycott. He gow comes before the Court 
and states that he has seen the error of his ways and expresses 
lus regret for the attitude he then took in the agitations which 
were going on ; and he states hat he desires to have his sanad 
renewed and hereafter to co-operate in the administration of 
Law angl the maintenance of order. That being his expressed 
attitude, we are willing to renew his sanad and express the hope 
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that he will carry out fully the solemn undertaking he has given oe 


“to the Court. Grade 


; E ; ; bn gts, a Pleader. 
This Court's Jurisdiction in such cases is not a vindicative Guntur 


jurisdiction at all. Its main object in such a case is not to al- ae 


Jow a man to practice in Courts, when he himself is counselling Walter 
e disobedience to the law and order enforced by these Courts. is a 


When g man who has offended in that way comes before the 
Court and honestly expresses his regret and his iatention to as- 
sist the administration of justice in future, I see no reason why 
lre should be given an opportunity of showing that his inten- 
tions are as he expresses them, 

Under these circumstances, I think this man’s sanad may 
be renewed. 

Coutts Trotter, J :__1 ain of the same opinion. 

Krishnan, J. —— | agree. 


A. 5. V. ES 
IN THE HIGH COURT or JupicaTure AT MADRAS 


PRESENT MR. Justice ONGERS AND MR. JUSTICE 
HUGES. 


Ramaswami Reddiar ...  Appellant® (and defendant). 
V. 
Peria Veera Kudumban and others. . . Respondents (Plaintiff). 


Transfer of Property Act —S. 60 —Mortgage —Purchase of part of mori- mer tas 
gaged property by mortgagee —Mortgagor’s right to redeem remainder on pay- so : 
ment of proportionate share of mortgage amount —Mortgagee’s right acquired Veera 


nol by private purchase but as result of legal proceedings —E fect. Kudumban. 





© Where the equity of redemption in respect of a part of the mortgaged pro- 
perty becomes vested in the mortgagee there is a merger of rights and the iategrity 
of the mortgage is broken up. In such a case the mortgagee cannot throw the 
whole burden of the debt on the remainder of the property, and the portion of 
the mortgage debt chargeable on the items purchased by the mortgagee must be 
deemed to have been discharged. There is no difference in this respect between 
the case of a mortgagee who ériginally purchases a share only of the mortgaged 
propeity and a mortgagee who by some legal proceedings is ultimately declared 
to have purchased only a share. 

Second Appeal against the decree of the Court of the 2nd 
Additional Subordinate Judge of Madura in A. S. No. 9 of 
1921 (A. S. No. ṣo of, 1919 on the file of the Sub Court, 
Madura and A. S. No. 450 of 1918 on the file of the District 
Court, Madura preferred against the decree of the Court of ° 
the District Munsif of Tirumangalam in O. S. No. 595 of 1917. 


S. A No, 508 of 1921, . 17th July 1923, 


Ramaswami 
Reddi 
Y 


Veera 
Kgdumban, 
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K. F. Krishnaswami Iyer and F. Ganapathi Sundaram for 
appellant. t 

K. Rajah .fiyar for respondents. 

The Court delivered the following 

JUDGMEN 1 +The only point argued in this appeal is whe- 
ther the subordinate Judge was right in holding that the mort- 
gage (Ex. 1-a) had been broken up"by the sale undey Ex. 1. 
It is urged for the appellant, that as all the sharers were bound 
by the mortgage under S. 60 of the Transfer of property Act, 
the security is not redeemable as to 3|sths as decreed. The 
sale has been held valit as to 2!5ths of the property conveyed 
thereunder and invalid as to 3/5ths. It is urged that not- 
withstanding this there has been no extinction of the mortga- 
ge security in the hands of the purchaser (who was also the 
morgagee) as to 2|$ths of the security. We have been refer- 
red to no authority beyond S. 60 of the Transfer of Property 
Act by the appellant ; he seeks to distinguish the cases we arc 
about to refer to by saying that in none of them has there been 
any assent or conduct on the part of the mortgagee such as 


would show his acquiscense in a partial redemption. On the 


other hand we have been shown no authority which draws a 
distinction between the case of a mortgagee who originally pur- 
chases a share only of the mortgage property and a mortgagee 
who by some legal proceedings is ultimately declaraed to have 
purchased only a share as tn the present case. The point is 
covered by Ponnambala Pillai v. Annamalai Chettiar (1). It 
is a decision of the Full Bench and decides that the purchase bv 
the mortgagee in Court auction of the equity of redemption of 
some only of the mortgaged items discharges the portion of the 
mortgaged debt which is chargeable on those items. The Full 
Bench decision in Bisheshur Dial v. Ram Sarup (2) is followed. 
There Banerji, [, said “ Therefore when the rights of the mort- 
gapee and the mortgagor become vested in the same person, 
only so much of the debt can be held to have been discharged 
as was proportionate to the value of the*property in respect of 
which the confluence of rights takes place” and in Hamida 
Bibi v. Ahmad Hussain (3) it was held that “ where the equity 
of redemption in respect of a part of the mortgaged property 
hecomes vested in the mortgagee there is a merger of rights 
and the integrity of the mortgage is broken up by reason of the 
right of redemption and the mght of the mortgagee passing to 
rn a a en Pet 


1. (1920) ILR 43 M 372 38 ML J239. 2, (1898)*1 LR 22 A 284. 
3. TLL R43a1A 335, ` 
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the same person. “The mortgagee cannot throw the whole bur- Ramaswami 


Reddi 
den of the debt on the remainder of the property and compel D. 
“the other mortgagors to redeem the whole mortgage. In order aa 


to bring about this result it is not necessary that the fusion of 
rights should be by act of partfes. What is necessary is that 
the mortgagee should have acquired the share of a mortgagor. 
* Whether he acquires it by purchase or by inheritance or other- 
wise, the result is the same and the mode of acquisition is im- 
material.” It appears to us therefore that no distinction is 
possible as contended by the learned Vakil for the respondents. 
We are therefore of opinion that the Lower Appellate Court 
was right. This Second Appeal must be dismissed with costs. 
A.S. V. singa ian Second Appeal dismissed. 


In THE HIGH COURT oF JUDICATURE AT MADRAS. 


PRESENT — MR. JUSTICE COLERIDGE. 


Sri Raja Sobhanadri Apparao Rao Bahadur 
Zamindar Garu of Nuzvid gi Petitioner* 
v. 
The Government Pleader. 


Civil Rules of Practice, Rr. 32, 36—Party to sutt—Search application by— Raja 
Grant of—Fees prescribed by S. 36 —Payment of —Necessity —A pplicability of | Sobdbanadri 
S. 36. Appa Rao 

v. 

Section 36 of the Civil Rules of Practice, which prescribes the fee to be Government 


paid by a person who has obtained leave to inspect documents, applies as well Pleader, 
to the case of a party to the suit who obtains leave under S. 32 of the said Rules 
ag to that of a stranger who obtains leave under Ss. 33 to 36. 

Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the order of the Court of the District Munsif 
of Bhimavaram dated the 23rd September 1921 in S. C. S. No. 
771 of IQII. 


T. Ramachandra-Rao for petitioner. 

The Government Pleader for respondent. 

The Court delivered the following ° 

JUDGMENT :— The petitioner applied under R. 32 Civil 
Rules of Practice, fog search of documents and was ordered to 
pay the fee prescribed under R. 36. He, objects that there is 
no fee for R. 32 and'that R. 36 applies only to Rules 33 to 35 
as these sections come.under a separate heading. “ Inspection 
of documents by a stranger ” and that this heading covers Rr.33 





to 36 and not 32 which is under the heading. ‘‘ Inspection of 
proceedings by a party.” : $ 
+C, R. P. No 312 of 1922. 4th April 1924. | 


R-91 
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I cannot agree for if so when he had put in his memoran- 
dum under R. 32 there the matter would end for the Rule 
does not say what is to happen thereafter. It is R. 36 that says ` 
“ If leave is granted the following fees shall be paid and this 
must govern all the sections whtre léave is being asked. 


I dismiss the petition with costs. 
A. S. V. eee , Petition dismissed. 


IN THE HicH Court OF JUDICATURE AT MADRAS. 
PRESENT :—-MR. JUSTICE SPENCER AND MR. JUSTICE 


ODGERS. p 
Narayanaswami Chetti ... ‘Appellant® (Petitioner). 
v. 
Vellaya Pillai ... Respondent (2nd Counter 
Petitioner). 


Mortgage—Decree for sale—Execution—Decreeholder’s right to sell mort- 
gaged properties in any order he pleases—No direction in decree fettering his 
right—Effeci—Transfer of Property Act, Ss. 81, 82—Fraud on part of mortgagee 
-E fect. . 

Where the decree in a suit for sale on a mortgage contains no direction that 
the mortgaged properties should be sold in any particular order, and the case 
is not one to which S. 8r or 82 of the Transfer of Property Act applies, or, in 
which there is any fraud on the part of the mortgagee, the mortgagee-decree- 
holder is entitled to execute his decree against any of the mortgaged properties, 
and no individual judgment-debtor has any legal right to demand that the 
decree-holder should execute his decree in any particular manner. 

Appeal against the order of the Court of the Subordinate 
Judge of Vellore in Appeal No. 120 of 1921 preferred against 
the order of the Court of the District Munsif of Tiruvannama- 


lai in E. P. No. 798 of 1919 (O. S. No. 273 of 1918). 

K. V. Ramachandra Atyar for appellant. l 

O. Padmanabha Aiyangar and T. D. Srinivasa Chariar 
tor respondent. 


The Court delivered the following 


JUDGMENT :—The District Munsif’s action in dismissing 
the mortgagee decree-holder’s executidn petition because he 
sought to bring only the 2nd item to sale “cannot be supported. 
A decree-holder is entitled to execute his decree against any of 
the mortgaged properties (Vides Amir Chand v. Bukshi Sheo 
pershad Singh (1) ). 

Admittedly the respondent has no right to have the pro- 
perties marshalled under S. 81 of.the Transfer of Property Act; 

A AA O No. 46 of 1922. ° 12th September, 1923. 
} (1906) Į L R 34 C 13. e 
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nor has he as against the mortgagee the right that S. 82 of that 
Act gives to a buyer against a seller when more properties than 
one are subject to a common charge. In Tara Prasanna Bose 
v. Nilmont Khan (2) which was a case falling under that sec- 
tion, the mortgagee had foreclosed and was therefore treated 
as representing the seller. 

Nor is it alleged that the present is any case of fraud on 
the part of the mortgagee. The respondent as 2nd defendant 
was a party to the suit and he did not at the time of trial ask 
the Coust to direct in the decree that the properties should bz 
sold in any particular order. 


Appayya v. Rangayya (3) and Ram Dhun Dhur v. Mo- 
hesh Chunder Chowdhry (4) relate to the equitable discretion 
that Courts possess to direct at the time of deciding the suit in 
what order the mortgaged items shall be sold. 

As the decree in this case is silent on the point, the respon- 
dent has no legal right to demand that the decree-holder should 
execute his decree in any particular manner to suit the indivi- 
cual judgment-debtor. 

Ramaswami Chetti v. Madura Mill Company Ltd., (5) 
is a case of marshalling. There is an observation of Sriniya- 
sa lyengar, J., that the Court has a discretion even at the time 
of execution to direct that, if the sale of one item would be suf- 
ficient to satisfy the decree, that item should be sold first. ‘This 
observation is not applicable to the facts of the present case. 

The learned Subordinate Judge remarked that it was the 
mortgagee’s fault that he did not sue on both his mortgages si- 
rrultaneously. But in our opinion he was not bound to do se 
(vide Subramania v. Balasubramantia (6). . 

We reverse the orders of the Lower Courts and direct the 
District Munsif to restore the petition to file and to pass orders 
for execution of the decree in the light of the feregoing remarks. 

Costs in the District Munsif’s Court and in this Court will 
be borne by the respqndent. 


A. S. V. $ Order set aside. 
a 
. 
2. (1913) ILR 41 C 418. . 3. (1908) ILR 31 M 419. 
4. (1883) IL R go C 406. 5. (1916 } 1 M W Neæbs. 


6. (1915) ILR 38 M 927: 29 M L J 195 (F B). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. Justice DEvADoss AND MR. JUSTICE 
COLERIDGE. 


Morla Gangulu and another .». Appellants* (Defendants 1 
and 2). 
V. 
Thata Jagannatham and others ...° Respondents (Plaintif s 
and defendants 3 to 5). 

Easements Act —S. 13 —Easement of necessity —Quasi-easement —Owner- 
ship —Severance of unity of, on transfer —Easement, apparent, nosessary and 
continuous, enjoyed prior to —Transferee’s right to —Continuous and non-conti- 
nuous easements —Distinction —Easement of necessity —Claim to —When main- 
trainable. , 

First defendants’ father, the owner of plots A, B, C, F and G, which were 
Zamindari Zeroyoti wet lands mafle a gift of plots, A, B and C, to plaintiffs pre- 
decessor in interest for her maintenance. At the date of the gift and for at least 
1: years from the date thereof, the plots A, B and C, were irrigated with water 
from the plots F and G through openings or vents at points H and J till the rst 
defendant and his lessee, the 2nd defendant, obstructed plaintiff from so irrigat- 
ing his field. 

Held that the existence of the vents was sufficient evidence of an apparent, 
continuous and necessary easement’ which under S. 13 (b) of the Easements Act 
passed to the plaintiffs’ predecessor in interest, in the absence of a contrary inten- 
tio expressed or implied in the instrument of transfer. 

An act done for the proper enjoyment of an easement or in the course of the 
enjoyment of an easement which is continuous would not make the easement a 
noo-continuous easement. The fact therefore that the vents might be closed for 
the sake of convenience after irrigating the plaintiffs field as a temporary mea- 
sure would not make the easement a non-continuous easement. 

Quoere whether the plaintiff could claim to irrigate their fields with water 
from the defendants lands as an easement of necessity. 

Second Appeal against the decree of the Court of the 
Subordinate Judge of Kistna at Ellore in A. S. No. 68 of 1919 
preferred against the decree of the Court of the District Mun- 
sif of Ellore in O. S. No. 336 of 1916. 

B. Satyanarayana for appellants. 

V. Suryanarayana for respondents, 

The Judgment of the Court was delivered by 

Devadoss, J. :—The question inthis second appeal is, 
is the plaintiff entitled to irrigate his fields A, B and C with 
water from the 1st defendant's field marked F and G in the 
plan through slits or openings at points H and J. 

It is contended before us that thi is not a case of ease- 
ment of necessity and the plaintiffs cannot claim the right to 
irrigate their fields with water*from the 1st defendant’s fields. 





a ok a NA a NG, 
*S. A. No. 208 of 1921. 11th April, 1923. 
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The plots A, B, C, F and G which are Zemindari zeroyoti wet 
.lands belonged to one Gurappiah who made a gift of plots, A, 
B and C to his step mother Veeramma for her maintenance.. 
The plaintiffs claim under Veeramma. ist defendant is the son 
of Gurappiah and the 2nd defendant is his lessee. It is prove 
that during the life time of Gurappiah and for at least 15 
years from the date of the gift to Veeramma, the plots A, B 
and C Were irrigated with water from F and G. ‘The plaintiffs 
claim the right to irrigate their fields as was done till the defen- 
dants 1 gnd 2 obstructed them from irrigating their fields, and 
the defendants deny that the plaintiffs fields were ever irrigated 
as alleged. The District Munsif found that water was taken for 
irrigating the plots A, B and C over the plots marked F, and G 
and through the openings marked H and J till the date of obs- 
truction and that it could not be that A, B and C were all along 
irrigated with water taken direct from the irrigation Channel 
D ; this finding was afirmed by the Lower Appellate Court. It 
is urged that the plaintiffs cannot claim a right to irrigate their 
lands with water from the plots F and G as an easement of 
necessity, that there is an irrigation channel marked D in the 
plan adjoining plot A from which the plaintiffs could water their 
hields and that in order to claim an easement of necessity 1t must 
be shown that it is absolutely necessary to have the easement for 
enjoyment of the land and if it is a question of convenience or 
better enjoyment of the dominant heritage, such an easement 
cannot be claimed. 


Mr. Satyanarayana for the appellants relies strongly on 
Arishnama Raju v. Marraju (1) and Union Lighterage Com- 
pany v. London Graving Dock Company (2). In Krish- 
namaraju v. Marraju(1) the learned Chief Justice and Davies, 
J., held that the word ‘necessary’ in cl. (e) of S. 13 of the 
Easements Act must be construed in its ordinary sense. They 
observe at page 497. “In this case we are of opinion that 
cl. (e) of S. 13 of thé Indian Easements Act, 1882, does 
not admit of the construction which has been placed upon it by 
the lower Courts. We think the word ‘necessary’ must be 
construed in its ordinary sense. If A has a means of access to 
his property without going over B’s land, A cannot claini a right 
of way over B’s land on the ground that it is the most conveni- 
ent means of access. The law of England as to the 


cases in which a person can claim an easement of necessity so 
eee 
1. (1905) IL R28 M 495: 15 ML J 255. 2. (1902) 2 Ch. 557. 


Morla 
Gangulu 
v 


Tbata 
Jaganatham 


d Devadoss, J. 


Morla 
Gaugulu 


v, 
Thata 
Jaganatham 


Devadoss, |. 


726 THE MADRAS LAW JOURNAL REPORTS. [ VOL. xL¥ 


as to give him a right of way over another man’s land is now 
well settled, and there is nothing to indicate that the Indian. 


Legislature intended to adopt a different principle.” * * * ~ 


> * * k * * It is admitted that the respondent has a 
means of access to his property without going over the appel- 
lant’s land, and we must accordingly hold that he has no ease- 
ment of necessity. He is not entitled to an easement under 
dl. (f) of the section since the easement which he cPaims is 
not apparent and continuous.” In Union Lighterage Co. 
v. London Graving Dock Company (2) Stirling, L. J. observes 
at page 573 : “In my opinion an easement of necessity, such as 
is referred to, means an easement without which the property 
retained cannot be used at all, and not one merely necessary to 
the reasonable enjoyment of that property.” In the present 
case there is no finding that the plaintifl’s land could not be ar 
all irrigated except through the vents H and J. The plaintiffs 
attempted to irrigate their fields A, B and C from the channel 
D directly, but were obstructed by the defendants 5, 4 and 5, 
and the District Munsif dismissed the suit against them on the 
ground of misjoinder of parties and causes of action. Oldfield 
and Spencer, JJ., before whom the second appeal came on for 
hearing on 3-422 directed the appellants to make the defen- 
dants 3, 4 and § parties to the appeal which has been donc, but 
they have not chosen to appear though they have been served 
with notice of appeal. Itis not necessary in the view we take 
of this case, to decide whether the plaintiff can claim to irrigate 
their fields with water from the defendant’s lands as an ease- 
ment of necessity. We think the plaintiffs case falls within 
cl. (b) of S. 13 of the Easements Act which is in the follow- 
ing tems : “If such an easement is apparent and continuous 
and necessary for enjoying the said subject as it was enjoyed 
when the transfer or bequest took effect, the transferee or lega- 
tee shall, unless 2 different intention is expressed or necessarily 
implied, be entitled to such easement.” , The last but one para- 
graph of S. 13 puts it beyond doubt that pnly cases covered by 
cls. (a), (c) and (e) are called easements of necessity. Even 
if it be held that absolute  netessity should be 
shown for claiming a right under cls. (a), (c) and (e) we 
do not think such necessity should be made out to bring the plain- 
tiffs’ case within cl. (6). An easement apparent and continu- 
ous and necessary for enjoying the portions served from the 
unity of,ownership will pass to the transferee unless a contrary 
a. (1902) 2 Ch. 557. | 


+ 
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intention is expressed or implied in the instrument of transfer. 
In Watts v. Kelson (3) Sir George Mellish, L. J., in delivering 
the judgment of the Court observes : ‘‘ It was objected before 
us on the part of the defendant that on the severance of two 
tenements no easement will pass by an implied grant except one 
which is necessary for the use of the tenement conveyed, and 
that the easement in question was not necessary. We think 
that the water course was necessary for the use of the tenement 
conveyed. It was, at the time of the conveyance, the existing 
mode by which the premises conveyed were supplied with water: 
and we think it is no answer that if this supply was cut off possi- 
bly some other supply might have been obtained. We think it 
1s proved on the evidence that no other supply of water equally 
pure could have been obtained. We are also of opinion, hav- 
ing regard to the general words in the conveyance that the 
language of the conveyance was sufficient to pass the right to 
the water-course even if it was not necessary but only conveni- 
ent for the use of the premises.” The observations of Stirling, 
L. J., in Union Lighterage Co. v. London Graving Dock Com- 
fany (2) are important in this connection. “on this point 
the governing authority is Wheeldon v. Burrowes (4) decided 
by James, Baggally and Thesiger, L. Js., by the last of 
whom the Judgment of the Court was delivered. In it two 
rules are laid down tn the following terms. The first of these 
rules is that on the grant by the owner of a tenement of part 
of that tenement as it is then used and enjoyed, there will pass 
to the grantee all those continuous and apparent easements (by 
which of course [ mean quasi easements), or in other words all 
those easements which are necessary to the reasonable enjoy- 
ment of the property granted and which have been and are at 
the time of the grant used by the owners of the entirety for the 
benefit of the part granted. The second is that if the grantor 
intends to reserve any right over the tenemené granted it is his 
duty to reserve it expressly in the grant.” The distinction 


between cls. (1), (e) and (d) of S.13 andel. (b) is. 


clearly brought out inthe judgment of Jenkins, C. J., and 
Chandavarker, J., im Chhotalal v. Devshanker (5). They 
observe at page 602 : “It ts true that the lower appellate 
Court has found that there was no necessity, but it is clear that 
the Judge in so deciding had in mind an absolute necessity such 
as is indicated in S. 13 (1) (c) and (d), and nota qualified 


3. 6 Ch. Ap. 166. 2. (1902) 2 Ch. 557 ab 572 
4 12 Ch D 31. 5. 3 Bom LR 6o. 
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necessity such as iscontemplated inS. 13 (b). This dis- 
tinction is obvious ; thus, the right of way may not be absolute- . 
ly necessary and yet necessary for the purpose of enjoying the 
property as it was enjoyed when a transfer of it took place. 
The existence of this last necessity has to be determined by re- 
ference to the prior user. Besides the condition of this quali- 
fied necessity, an easement must, for,the purpose of coming 
within S. 13 (b) possess the qualities of being apparent and con- 
tinuous.” There is a concurrent finding of the lower Courts 
in this case that the plaintiffs’ plots were all along watered 
through the openings or vents at H and J, and the existence of 
these vents is sufficient evidence of an apparent, continuous and 
necessary casement. 

It is contended that the existence of the vents would not 
imply that the easement was a continuous one, and S. 5 Is re- 
ferred to in this connection. The vents might be closed for 
the sake of convenience after irrigating the plaintiffs fields as a 
temporary measure, Just as a drain may be closed for clearing 
silt or for repairs. An act done for the proper enjoyment of 
the easement or in the course of the enfoyment.of an easement 
which is continuous would not make the easement a non-conti- 
nuous one. The existence of the vents is for enjoyment of the 
casement, and that being found as a matter of fact it is un- 
necessary to pursue this discussion further. We have no hesi- 
tation in holding that the plaintiffs have established the right to 
irrigate their fields A, B and C with water from the 1st defen- 
dant’s plots F and G and through the vents at H and J. 

The second appeal fails and is dismissed with costs, 

Bee: Second Appeal dismissed. 


ÍN THE HicH Courr Or JuDICATURE AT MADRAS. 


PRESENT : — MR. JUSTICE KRISIINAN. 
Samachari and another .... Petitioners* in C. M. P. No. 
e 
243 of 1923 (Accused No. 1 & 3). 
Penal Code —S. 414 —Conviction under —LEegality —Conditions —Essen- 
tials of offence under section —Proof necessaty. e 
For a conviction under S. 414 I. P. C. a finding that the property in question 
ig stolen property is essential. It is no doubt not necessary to establish that the 
property gvas the subject matter of any particular theft ; but it must be shown 
that it was subject-matter of some theft or other. 


a æ 
The essence of S. 414 is the concealment of stolen property which the accused 
knew or had reason to believe to be stolen property. If, therefore, an accused 
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Cr. Ry C. Nos. 243 and 248 of 1923. 13th September 1923. 
(Cr, R. P. Nos, 185 and 188 of 1923.) . 
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person thinking that an article; which is in his possession, is stolen property, tries 
tu conceal that property, when as a matter of fact it is not stolen property at all 
but property honestly come by, he does not commit an offence under S. 414 L P. C. 
The fact that the property dealt with is stolen property may in some instances 
be inferred indirectly from circumstantial evidence as from the way in which it 
is dealt with by the party dealing with it ; but the circumstances must be such 
a would justify the conclusion that the property is actually stolen property. 
Petitions under Ss. #35 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the 1st Class Deputy Magistrate of Adoni 
in Criminal Appeal No. 6 of 1923 preferred against the judg- 
ment of the Court of the Taluk Magistrate of Adoni in C. C, 
No. 8 of 1922. 
T. Richmond and K. P. Raman Menon for petitioners in 
Cr. R. C. No. 243 of 1923. 
B. Sitarama Rao and K. Srinivasa Rao for the petitioner 
in Cr. R. C. No. 248 of 1923. 
The Public prosecutor on behalf of the Crown. 
The Court made the following 
ORDER :— In these cases the first three accused in C. C. 
No. 8 of 1922 on the file of the Taluq Magistrate of Adoni are 
the petitioners before me. The 4th accused in the case was 
acquitted by the appellate Court and hence he is not a party to 
the revision. The four accused were charged under S. 414, 
l. P. C. on the ground that they voluntarily assisted in conceal- 
ing and disposing of property, namely a bundle of 233 dressed 
skins produced before the Court which they knew or had reason 
to believe was stolen property by transferring the said property 
{rom Gooty to Adoni, then by depositing it in different places 
and by offering it for sale. Both the lower Courts convicted 
the accused of the offence charged. ° 


The prosecution case is that Messrs Hazee Sheik Meeran 


Sahib and Co., despatched by rail 16 þales of tanned skins from 
Dronachalam in Kurnool district to Madras, that one of the 
bales was found missing,ewhen the train reached Cuddappah on 
the 1st June, 1922, and that this missing bundle was found in 
the Sonavala ginning factory where the 1st accused was offer- 
ing it for sale. The other agcused are said to have assisted 
in getting these goods from Gooty to Adoni and to hawe also 
assisted in getting them sent to various places and to have help- 
ed towards their sale. 

All the appellants pleaded npt guilty. To convict an ac- 
cused under S, 414, I. P. C. it ts necessary that the property 
that is the subject of the charge should be stolen property and 
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further that the accused should have known or had reason to 
believe that it was stolen property which they were trying to- 


~., ecnceal or to make away with. The finding therefore that the 


property in question is stolen property is an essential finding 
for a conviction under S. 414. It was argued before the Ap- 
pellate Magistrate that assuming all the facts alleged by the, 
prosecution to be true, there was no evidence to show that the 
skins in Court were identical with those contained in the bale 
which was lost and that they were stolen property. In answer to 
‘this argument, the appellate Magistrate relied uponEmperor 
v. Budhankan (1), which he considered was a sufficient answer 
to it. That case, as I understand it, only goes to the length 
of holding that it is not actually necessary to prove in theft what 
property was stolen or in what manner it was stolen. That no 
Goubt is true on the words of the section. It is not necessary 
to establish that the property was the subject matter of any 
particular theft, but nevertheless it must be shown that it was 
the subject matter of some theft or other. If an accused person 
thinking that,an article, which is in. his possession ts stolen pro- 
perty tries to conceal that property when as a matter of fact it 
‘Is not stolen property at all but property honestlycome by, 1 do 


‘not think that any offence under'S. 414’ would be committed, for 


the Very essence of S. 414 is the concealment of stolen property 


‘which ‘the accused'knew or had reason,to believe to be stolen 
property. That being so, thé appellate Magistrate should have 
“come to some ‘definite conclusion as to whether the skins in 
‘question were stolen property. I do not mean to say that it 


is Hecéssary to show actually from where the skins wene stolen 
or that they were identical with the skins lost in transit’in the 
train*in this case. The fact that the property dealt with is 
stolen property may in some instance be inferred indirectly from 
circumstantial evidente as from the way in which it is dealt with 
by the party dealing with it ; this was done in the Bombay case, 
‘Empress v. Rango Timaji 2). But the circumstances must 
Be such ‘as would justi fy the conclusion thet the property is actu- 
ally stolen property. ` In this case the first Court did come to a 
definite conclusion on the point and held-that the skins before 
“the Court were really part‘of the bales which had been carried 
from Dronachalam to Madras and algo that the theft of-these 
skins while in transit, had been proved. The Appellate Magis- 
‘trate has not come tö any definite conclusion on either of these 
‘points but he simply relies on thé case in 13 Criminal Law 


SS a a ee 
tr, (1913) 13 Cr. L. J. 793. 2. (x88a) LL. R. 6 „B 402. 
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Journal which, he considers, dispenses with the necessity of his 
coming to'a definite conclusion on the points. -i 


As I propose to send the case back to be heard again in 
appeal, 1 do not propose to go into the question whether the 
tacts proved with regard to the conduct of these accused. with 
reference to the skins are suficient in themselves to justify a 
finding that they were stolen -gedds. That must be left 


to the*Appellate re to-decide on hearing the appeal- 


again. 
Then there are one or two other points to which I would 


_ Samachar}- 


a 


like to draw the appellate Magistrate’s attention. The evi- - 
dence as regards the 2nd appellant that there is an entry in‘the - 


account book of the 3rd appellant going to show that he paid 
rent on account of the 2nd-appellant is not -admissible- against 
the 2nd appellant at all. Itis an entry that appears in a book 


kept by the 3rd appellant and it is difficult to see how it is ad- | 


missible in evidence against the 2nd accused. It will also havc 
to be considered whether the statement in Ex. M could be treat- 
ed as evidence against the 2nd and 3rd accused. . Of course 
T need not say that. the evidence against each of the accused 


should be separately scrutinised to see whether- the offence charg- i 


ed against each one of them is made out against each. - I set 


aside the judgment of the appellate Magistrate excépt in so far 


as it acquits the 4th accused, and remand the appeal to be dis- 
posed of by a competent. Magistrate chosen , by the District 
Magistrate. Iam not sending the case back to the same 
Magistrate who disposed of the appeal as he has already come 
to certain conclusion which may prejudice the accused at the 
rehearing. ` oo 

A. S. V. | Case remanded. 

In THE HIGH COURT OF JupicaTure AT MADRAS. 


Present :— MR. Justice KRISHNAN. e 


A. E. Smith ,-.  Petitioner* BANA in C. C. No. 
. 19792 of 1922 on the file of the 

= Court of the 3rd Presidency 
s Magistrate, Egmore). 


Madras City Municipal Act IV a 1919 —S, 288 —Machinery —Erection of 


License fee for payment of — Necessity —Conditions —Proof —Onus in prosecu-, 


tion for offence of not taking out license under the section —License fee for use 
of machinery —Fce for erection of same —Distinction —Payment of —same—— 
dg ae a NG 5 
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Distinction —Payment of former does not exonerate liability for payment of lat- 
ter —Ercction of Machinery —Machinery dangerous to inhabitants of neighbour- 
hood, Meaning —Statute —Interpretation —Marginal note —Reference to—— ° 
fermissibility —Prosecution under S. 288 —Accused’s failure to appeal to 
standing committee against imposition of license fee —No bar to his pleading 
that the case does not come under the section. 


Permission granted under S, 288 of the Madras City Municipal Act, IV of | 
1919, for the use of a machinery is-distinct from, the permission required under 
the same section for erecting it, and the payment of a license fee for the former 
purpose is no excuse for not paying the fee required for the latter. 


It is not every machinery that gives rise to any noise or vibration that is 
hit at by S. 288, but only such machinery which causes such noise ot vibration 
ns would be a nuisance to the inhabitants of the neighbourhood, The onus is 
un the Municipality to show as is hit at by the section, and not on the accused 
to show that itis not such a machinery. 


The onus of proving that a machinery is dangerous to the inhabitants of the 
neighbourhood and, so falls under the last part of the first clause of S. 288 is also 
on the Municipality. 


A Small Soda water machine worked by a small electric motor cannot be 
held to fall under ‘the description of machinery dangerous to the inhabitants of 
the neighbourhood. 


In a prosecution for the offence of non-payment of the license fee payable for 
erecting a machinery under S. 288, the fact that the accused did not appeal to 
the standing committee against the imposition of the fee does not preclude him 
from raising the plea that the machinery was not one in respect of which a license 
fee was required and that he was therefore not bound to pay the same. 


Meaning iof erecting of machinery in S, 288. 


. Where a section of an Act is not very clear in its language, it is legitimate to 
looh at the marginal note to the same to see what the drift of the section itself is. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the, judg- 
nent of the Court of the Third Presidency Magistrate, 
Egmore, dated 25th January, 1923 in C. C. No. 19792 of 
1922. | 

V. V. Devanathan for the petitioner. 

K. Krishna Menon for the Crown Prosecutor on behalf 
of the Crown. ; 


The Court made the following . 

ORDER :— This is an application to revise an order passed 
by the Third Presidency Magistrate convicting the accused for 
not taking out a license under S. 288 of the Madras City 
Municipal Act, IV of 1919, for a soda water. machinery which 
he has recently started working in No. 50, Thatha Muthiappan 
Street. The machinery was originally installed in No. 17, 
Jone’s Street and the accused obtained the permission of the 
Commissioner to use the machinery in its new place, but he had 
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not obtained any license under S. 288 for the purpose of erect- 
. ing the machinery in that place. The accused has been fined 
Rs. 5 for this offence and directed to pay the license fee of 
Rs. 200 to the Municipality. 

It is argued before me as the first point that the accused 
, having been allowed to usa the machinery in Jone’s Street and 
it having been merely transferred to the new place, he could 
not be ‘asked to pay any new license fee for erecting the machi- 
nery there. I do not agree with this contention, because the 
two things are different, the one is an annual payment of the 
license fee for the use of the machinery and the other is a pay- 
ment once for all for erecting the machinery and the fact that 
payment was made in the one case is no excuse for not paying 
in the second case. It cannot be suggested that there was no 
erection of the machinery in the new place in Thatha Muthi- 
appan Street for it was dismantled and removed from where 
it was originally and again put together in its new place. It 
has however been argued before me that S. 288 does not apply 
to this case as the machinery erected by the accused is not one 
which falls under the description of machinery dealt with in 
that section. The Crown Prosecutor says that there is 
evidence to show that this machinery causes noise and vibration 
and so comes under the description. It seems to me that 
before the section can be used for the purpose of insisting on 
a license fee being paid for erecting machinery, it must be 
shown that its use was likely to produce either noise or vibra- 
tion or any of the other things mentioned in the section which 
would amount to a nuisance. The marginal note to the section 
seems to make this quite clear, though the section by itself is 
not very clear in its language. In such a case, I am imclined 
to think that it is legitimate to look at the marginal note to see 
what the drift of the section itself is. Light is also thrown 
on the first clause of the section by the sec&nd clause which 
says, “The Commissioner may refuse such permission if the 
machinery in the proposed position........ will be a nuisance 


to the inhabitants of the neighbourhood. "That shows that | 


it is not every machinery that give rise to any noise or vibration 
that is hit at by the section but only such machinery which 
causes such noise or vibsation as would be a nuisance to the in- 
habitants of the neighbourhood. In this particular case, there 
is no proof that this machinery does cause so much noise or 

vibration as would amount to a nuisance. All that the Assis- 
tant- ‘Engineer “for the Municipality says is that it causes as much 
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noise as any soda water machinery. What exactly he. means . 
it is difficult to say, as he was not asked the further question, 
whether the noise ‘of vibration would be sufficient to cause a 
nuisance. The Magistrate was wrong in throwing the-burden 
cf proof upon the accused to show that the machinery that he 
worked was such as would not causf noise or vibration amount- 
ing. to a nuisance. The burden is clearly upon the Municipa. | 
lity ; it must přove all the facts necessary to justify a corfviction. 
lt is also.argued that, at any rate, this machinery is dangerous 
to the inhabitants of the neighbourhood and, therefore, it falls 
under the last part-of the first clause of S. 288.  - It is not 
clear how this machinery can be said to bea dangerous one 
as the Crown Prosecutor asserts before me. Here again the 
Magistrate contented himself with saying that. the. accused 
does not deny this possibility, nor has he attempted to prove 
that there is no such danger.. The burden is not on the accused 
on-this point either but on the. Municipality. It must be 
proved by’ the evidence in the case that danger to the inhabi- 
tants ‘of the neighbourhood is likely to arise by the use of this 
machinéry.’ . After all, it is a small soda water machine 
worked by a small electric motor. [do not think that can be 
held to-fall under the description of machinery where danger 
is likely to arise to the inhabitants of the neighbourhood, what- 
ever danger there might be to the persons who actually work 
the machinery. In these circumstances, I have come to the 
conclusion that it is not established by the prosecution that this 
is a case which falls under S. 288.. 


Thefe is finally an argument used by the Magistrate in 
suppost of his judgment, namely, that, as the accused did not 
go to the Standing Committee and seek redress before them, it 
should be taken as settled that the accused is bound to pay the 
tax imposed upoħ him, that it has become final under the law 
and that the Magistrate. could not question its legality. - I am 
unable to agree with this view because the, accused is being pro- 
secuted for an offence for non-payment of the license fee and 
he is. entitled to say that he is not bound to pay it. There is 
no kindeof estoppel in-a criminal case as the Magistrate seems 
to think. . The prosecution must establish affirmatively to his 
satisfaction that the tax was payable and that there was a de- 
fault in payment of the, tax. | The fact.that the accused did not 
appeal io the Standing Committee cannot be treated as in any 
way preventing him from raising the plea before the Criminal.. 
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Court, where he is sought to be convicted of an offence by the 
«prosecutor. : 4 


In the view I take of S. 288 in this case, finding ‘that the | 


accused: was not bound to pay the license fee under it because 
the machinery is not brought within the words of that section, 
1 set aside the coriviction agd sentence passed by. the Magistrate 
and direct: the fine and, Lidnse ace if paid, to be refunded to 
the actused. ae 

A. S. V. —— Conviction set.aside. 

IN,THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :— MR. JUSTICE SPENCER AND MR. JUSTICE 
Devaposs. 


Burla Appanna and another ... Petitioners* (Petitioners). 
v. 
Anala Latchayya and others ... Respondents (Counter- 
- > petitioners). 





Madras Estates Land Act —S..171 —Appeal to Board of Revenue under 
Order in —Revision against —Interference by High Court under S. 115 C. P. C. 
in-—Jurisdiction —Practice —Remedy by suit in Civil Court open under S. 184 
of Estate Land Act —Effect—Civil Court —Board ‘of Revenue if ‘and when a 
—High Court —Revisional jurisdiction over Board of Revenue. 

By rule-2r of the Rules made by the Local Government under S. ars pf the 
Madras Estates Land Act, the Board, of Revenue was constituted an, appellate 
authority under S. 171 of the Act for the purpose of hearing appeals from deci- 
sions of Revenue Officers passed under S. 169 in the Chapter relating to Record 
of Rights. An appeal so preferred to the Board of Revenue was dismissed by it 
without hearing the appellant in person or by vakil. On an application to the 
High Court to revise under S, 115 C. P. C, the proceedings of the Board of 
Revenue, #eld that the High Court should not interfere in. revision, as, under S. 
173 of the Act, the petitioner hafi, a separate remedy by suit in a Civil Court. 

Per Spencer, J—The Board of Reyenue’s order is not a judicial proceedings 
of a Court subordinate to the High Court. Further the powers Vested ‘in “the 
Board of Revenue to revise settlement orders of Revenue Officers are.tpowers of 
a revisional character, and the exercise of revisional powers: by two independ- 
ent authorities would lead to inconvenient conflicts of jurisdiction. —. š 

Per Devadoss, J.-~The Boarf, of Revenue as such ig not a Court exercising 
judicial functions subject to the appellate jurisdiction of the High Court. 

The Board of Revenue’ being a Civil ‘Court when it aéts judicially ‘under 
S. 171 or 172, or any other section of the Madras Estates Land Act, is kn to 
the revisional' jurisdiction of the High Court. 


Petition under S. 115 of Act V of 1908 laying Ge Hizi 
Court to revise the order of the Board of Revenue at Madras 
in Mis. Case No. 1936, dated the 26th day of September, 1921 
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The Court delivered the following 


JUDGMENTS :—Spencer, J. :__This is an application tos, 


the High Court to revise under S. 115, Civil Procedure Code, 
the proceedings of the Board of Revenue acting in the exercise 
of the powers vested in it by R. 21 of the Rules made by the 
J.ocal Government under S. 215 ofgthe Madras Estates Land 
Act, whereby the Board was constituted an appellate authority 
under S. 171 for the purpose of hearing appeals from detisions 
of Revenue Officers passed under S. 169 in the Chapter relating 
to Record of Rights in Act I of 1908. Itis alleged ghat the 
Board of Revenue acted illegally in the exercise of its jurisdic- 
tion by dismissing the petitoner’s appeal without hearing him in 
person or by Vakil. 

It is a question whether the High Court can and should 
in the circumstances of this case exercise its revisional powers 
under the Civil Procedure Code. At the hearing of this peti- 
tion the respondents were not represented. We have not 
therefore had the advantage of hearing arguments on both 
sides of this difficult question. 

Under the Rent Recovery law in force in Madras before 
Madras Act I of 1908 became law, judgments and orders of 
Revenue Courts were specially exempted from revision by any 
higher authority [Vide S. 76 of Act VIII of 1865 and Felli 
Periya Mira v. Moidin Padsha (1), Appandait vw. Srihari 
Joishi (2) and Venkata Narasimha Naidu v. Suranna (3)]. 

By S. 192 of the Madras Estates Land Act, S. 622 of the 
Code of Civil Procedure of 1882 (corresponding to S. 115 of 
the Code of 1908) has been made applicable to all suits, ap- 
peals and other proceedings of the Madras Estates Land Act, 
and under S. 115, the High Court has power to revise the deci- 
sion of any Court subordinate to it when no right of appeal is 
provided. The question thus arises whether the Board of 
Revenue is a Courf subordinate to the High Court for the pur- 
pose of- this section. S. 3 of the Civil Procedure Code defines 
what subordination of Courts means. The Board of Revenue 
is not included in this definition. Neither does it answer the 
test of subordination in S. 195 (7), of the Criminal Procedure 
Code, as appeals do not ordinarily lie to the High Court from 
its décisions. Nor is the Board of Rewenue one of the Civil 
Courts over which the High Court exercises control by virtue 
of S. 27 of the Madras Civil Courts Act. It is evident that 


n (188) L L R. 9 M. 332. 2. (1892) I. L, R.eté M. 451, 
3. (1893) I. L. R. 17 M. 298, . 
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when Civil Courts are mentioned in Ss. 172, 173, 179 and 18g - Aphanna 
eof the Estates Land Act, Courts which have power to try all Latchayya. 
sorts of Civil Suits are designated, as distinguished from Gasca 
; a ee saa pencer, J. 
Revenue Courts which only have jurisdiction over the suits and 
applications detailed in the schedule to the Act. But the Privy 
, Council has held in Nilmon§ Singh Deo v. Taranath Mukher- 
yee (4) that Rent Courts passing decrees for rent under Ben- 
gal Refit Act are Civil Courts for the purpose of the Civil 
Procedure Code of 1859, and by cl. 16 of the Letters Patent, 
all the Civil Courts in the Presidency have been subordinated 
to the High Court. Following this ruling, the Calcutta High 
Court interfered in revision with the order of a Deputy Collec: 
tor passed in execution of a decree under the Rent Recovery 
Act. [See Chaitan Patjosi Mahapatra v. Kunja Behari Pat- 
naik (5)]. 
From this, it follows that Collectors and other Revenue 
Officers trying suits enumerated under 21 heads in Part A of 
the Schedule or disposing of applications described in Part B 
are Revenue Courts in all cases where an appeal is provided to 
the District Court, and are also inferior Civil Courts within 
the meaning of S. 3 of the Civil Procedure Code, because the 
High Court hears Second Appeals from the decrees of the Dis- 
trict Court passed in appeals from such Courts’ decisions and 
can revise the District Court’s proceedings in cases where no 
Second Appeal is provided. It has already been held in this 
Court in Paramaswami Iyengar v. Alamelu Nachiarammal(6) 
that the High Court can revise an order made by a Revenue 
Court in the course of trying a suit for rent. Further, these . 
Courts are subject to the superintendence of the High Court 
by virtue of the Letters Patent. o 
It does not however follow that the Board of Revenue, 
when discharging the functions vested in it by the Government 
Notification No. 159 of April, 5th, 1910, is a*Court exercising 
judicial functions. e 
As an example it could not be contended for a moment 
that decisions of the Board of Revenue under Ss. 18 and 23 of 
Madras Act III of 1895, on appeal from orders made by Col- 
Jectors upon claims to hereditary village offices, are open to re- 
vision by the High Coust under S. 115, Civil Procedure Code 
even if there were no specific provision in these sections as to 
the finality of the decisions. S, 21 of that Act, like S. 189 of ° 
4 (1882) I Ļ R 9 C 295. 5.” (1911) IL R $8 C 832, 
6. (1918) IL R 42M 746. 
" R- 93 
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ABANG Att I of 1908, bars the original jurisdiction of civil Courts. 
Latehayya Again, wè have been shown no authority for the theory that the. 
wg Board of ‘Revenue, when proceeding under Ss: 171, 172 and 

zo’ of ‘the Madras Estates Land Act, is subordinate to the 
High Court. As ‘an instance of the limitation of the High 
Court’s powers of interference unger S. 115, I‘ would cite the 
riling in Manavala Goundan v. Kumarappa Reddi(7) that the 
High Couit cannot interfere in revision with the proceedings 
ofa District Registrar.’ Chatterjee v. Tribedy (8) is distin- 
puishable by the fact‘that, ‘under the rules framed wnder the 
Caléutta Rent Act, a Rent Corttroller has been constituted a 
Court of Civil’ Jurisdiction. I am of opinion that we should 
décline to intérfere with the order of the Board of Revenue 
fn’ this case for three reasons. First, because the Board. of 
Revenue’s order is not a judicial proceeding of a Court subor- 
difiate to thé High Court ; secondly because the powers vested 
inthe Board of Revenue to revise settlement orders of Revenue 
Officers are powers of ‘a revisional character, as may be seen 
from S.'1472 and from the headnote to S. 171, and the exércise 
of revisional powers’ by two independent‘authorities would lead 
to inconvenient conflicts of jurisdictions [Vide Ramaswami 
Naicker y. Subbarayulu, Naicker (9)] ; thirdly because S. 173 
provides a separate remedy by suit ina Civil Court and because 
this Court has held in Jétiachén v. V elappan (10) that where 
that is the case, there is no power of revision.’ 

The petition is for these reasons dismissed without costs. 
anana Devadoss, J. This is an application under S. 115, Civil 
e Procedure Code, to revise the order of the Board of Revenue, 

Madras, passed on a petition of appeal presented by the peti- 
tioner*against the proceedings of the Revenue Officer who pre- 
pared a record of rights for Haripuram Village in the Mandasa 
Estate, Ganjam | District, under S. 166 (1) of the Madras 
Estates Land Act, 1908. The petitioner appealed to the 
Board of Revenue, Madras, under S. 171 of the said Act, and 
his petition of appeal was dismissed by the Board of Revenue 
without hearing him. It is this order’ of dismissal that is 
sought to be revised.: Though,the respondents are not re-. 
presented here it is but’ fair to observe that Mr. Jagannatha 
Doss who appears for the petitioner has brought to our notice 
all the cases pro and con ı which bear on the points raised by 
° him. : 
(1907) ILR 30 M 436. 8. (1921) 26 C W.N 78. 
9. (1915) 3 L W 158. ro, (1885) TL R 8 M 484 (F B). 


Spencer, J. 
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Before considering whether this is a fit case for exercising  “ppanna 
e revisional powers, it is necessary to see whether there. is’revi- Late ‘ayia 
sional jurisdiction in the High Court over orders passed..by the ran 
Board of Revenue under Chapter II of the Madras -Estates 
Land Act. Mr. Jagannatha Doss puts forward three con- 
tentions : (1). The Letterd Patent of the High Court classifies 
all Courts into Criminal arid Civil, and, therefore, a Revenue 
Court fs included in the expression ‘ Civil Court’ and the High 
Court has, therefore, jurisdiction over the Revenue Courts. 
(2) The Board of Revenue, in exercising jurisdiction under 
Chapter 11 of the Estates Land Act, is a Civil Court.and, 
therefore, is subject to the revisional jurisdiction of the High 
Court. (3) S. 192 of the Madras Estates Land Act makes 
the Civil Procedure Code applicable to proceedings under the 
Act and, therefore, the High Court has appellate jurisdiction 
over the decision of the Board of Revenue. ; 
The first point is not supportable on any authority. It 
is a fallacy to say that because the Letters Patent do not speci- 
fically refer to Revenue Courts, therefore they are included 
in the expression ‘ Civil Court.’ To use the term ‘ Court ” 
with regard to revenue officers is a misnomer, but where 
they exercise judicial functions by virtue of the provisions of any 
enactment, they may be termed Court. The appellate and 
revisional powers of the High Court may be sought in S. 15 of 
24 and 25 Vict. Ch. 104, now S, 107 of 5 and 6 Geo. V, Ch. 61 
and. S. 16 of the Letters Patent. It cannot be successfully 
contended that the Board of Revenue as such is a Court exer- 
cising judicial functions subject to the appellate jurisdiction of i 
the High Court. . po a 
The next point is that the Board of Revenue exercises 
judicial functions when it decides appeals under S. 171 of the 
Madras Estates Land Act and, therefore, is subject to the re- 
visionel jurisdiction of the High Court. Under Chapter 11 
of the Estates Land Act, a survey may be made and a record of 
rights may be prepared. by a revenue officer in respect of an 
estate or a portion of an estate in certain cases specified.in S. 
164; and an appeal is provided against a record of such 
rights ; and S. 172 gives power to the Board.of Revenne to di- A 
rect the revision of any record of rights or any portion.0f a 
record of rights. Does the Board -of Revenue 
become a civil Court by reason of its hearing . 
an appeal from the order of the Revenue Officer ? Se 192 of 
the Act makes the Civil Procedure Code except certain 
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sections applicable to proceedings under the Act. The Board 
of Revenue, being governed in its proceedings under the 
Madras Estates Land Act by the Civil Procedure Code, be- 
comes a civil court for the purposes of the Act. It is urged 
that, by S. 16 of the Letters Patent, all civil courts in the pre- 
sidency are subject to the superintdadence of the High Court 
and the Board of Revenue, being a civil court when it acts un- 
der the Madras Estates Land Act is subject to its reVisional 
jurisdiction. If the Board of Revenue is a civil court for any 
purpose, however limited, so far as that purpose is cqncerned, 
it is subject to the jurisdiction of the High Court. The Estates 
Land Act does not give a right of appeal to the High Court 
from the orders of the Board of Revenue. The cases relied 
on by Mr. Jagannadha Doss do not help him materially. -In 
Paramaswami Iyengar v. Alamelu Nachiar Ammal (6) it was 
held that the High Court was competent to revise the order of 
the Revenue Court under S. 115, C. P. C., which is made 
applicable to proceedings in -revenue Courts by S. 192 
of the Madras Estates Land Act. In another case 
Ramaswami Goundan v. Kali Goundan (11), the 
same Bench which decided the case reported at page 76 held 
that the revision petition to the High Court was competent, be- 
cause S. 192 of the Madras Estates Land Act rendered S. 115 
of the Civil Procedure Code applicable to all suits, appeals and 
other proceedings under the Act, even though S. 205 thereof 
gave a power of revision to the Board of Revenue and the Dis- 
trict Collector ; but where the petitioner had previously applied 
to the revenue authorities and failed, the High Court would de- 
cline to exercise its discretionary power in revision, unless it was 
imperatively called upon to do so to prevent miscarriage of jus- 
tice. In Nilmoni Singh v. Taranath Mukerjee (4) the High 
Court interfered in revisjon with the orders of the Deputy 
Commissioner ttansferring a decree for rent made by one 
Court to another. The learned Judges observe at page 297, 
“If the orders complained of are passed . without jurisdiction, 
we think we have the power to interfere under section 15 of the 
Act of Parliament constituting this Court.” Their Lordships 
of the Privy Council “ entirely agree with the view taken by the 


High Court of their own jurisdiction. °” e Vide Chaitan Patjosi 


Mahapatra v. Kunja Behari Patnaik (5). The Madras cases 


6. (3918) ILR 4a M 76, * ry, (1918) ILR 42 M 310. 
wz. (1911) LL R 38 C 832, 4. (1882) ILR ọC 295. 


5. (1911) IL R 38 C 832. 
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lay down that the High Court could interfere in revision with Appanna 
the orders of. the Collector under the Madras Estates Land Act, 
and the cases decided by the Calcutta High Court recognise the 
jurisdiction of the High Court to interfere in revision with Devadoss, J. 
orders passed by the revenue Courts under the Bengal Rent Re- 
, covery Act, X of 1859. ft was uniformly held under the 
Madras Rent Recovery Act, VIII of 1865, that | the 
High “Court had no jurisdiction to revise the . order 
of the Revenue Court under S. 622 of the old Code, 
now S, 115 of the present Code, vide Velli Periya 
Mira v. Moideen Padsha (1), Appandat v. Srihari Joshi(2) 
and Venkatanarasimha Naidu v. Suranna (3). The 
present Estates Land Act has removed the bar placed upon the 
revisional jurisdiction of the High Court by S. 76 of Act VIII 
cf 1865 vide Ramaswami Naicker v. Subbarayalu Naicker(g). 
5. 205 of the Estates Land Act gives revisiona] powers to the 
Board of Revenue-and Collectors, and it cannot be said that it 
has denied the same to the High Court. The Act specifically 
provides for appeals to the District Court in certain cases from 
the decisions of Collectors and it follows that under S. 100, C. 
P. C., a second appeal will lie in proper cases, and 
the provisions of S. 115 will, therefore, apply to cases where 
an appeal would be incompetent. In Chatterjee v. Tribedy(8), 
the Calcutta High Court held that it had jurisdiction to inter- 
tere with the order of the Rent Collector’s Court under S. 107 
of the Government of India Act on the ground that “ the rules 
{ramed by the Local Government under S. 23 of the Calcutta 
` Rent Act, lay down that in all proceedings before thenr under 
the Act the Controller and the President of the Trifunal shall 
have all the powers possessed by a Civil Court for the frial of 
suits. See also Rule 4 which says that in making inquiries un- 
der the Act, the Controller or the President of the Tribunal 
shall follow, as nearly as may be, the procedure laid down in the 
Code of Civil Procedyre for the regular trial of suits, the sub- 
stance only of the evidence being recorded as in appealable 
cases.” The question that is not free from difficulty is this : 
Is the Board of Revenue,.when it exercises jurisdiction under 
the Madras Estates Land Act, a Court from which appeals lie 
to the High Court ora Court subject to its superintendence ? 
‘the subordination of Courts is determined according to the 
Criminal Procedure Code, S. 195, by the fact that appeals ordi- 
1. (1883) J LR 9 M 332. 2. (1892) IL R 16 M®sr. ij 
g. (1893) IL R 17 M 295. 9. (1915) 3LW 158. 8 (1921) 26 CW N 78, 
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Appanua ; : : .. 
r: narily lie from one Court to-another. ‘So far as I am aware, in 
“na no. case does an appeal lie to the High Court from the decision š 
Devadoss, J, of the Board of Revenue. . S. 15 of 24 and 25 Vic. Ch. 104 
ee * and S. 16 of the Letters Patent have been construed as giving 
jurisdiction to the High Court Over all the Civil Courts of the 
presidency. If that construction ig correct, it necessarily fol- 
Jows that the Board of Revenue, Whine a Civil Court wheniit 
acts judicially under S. 174 or 172 or any other section*of the 
Madras Estates Land Act, is subject to the revisional jurisdic- 
tion of the High Court. so 4 

It is unnecessary to consider the third point in. the view 
that I have’ expressed on the second point. S. 173 of the 
Madras Estates Land Act gives a remedy to a person aggrieved 
by: an entry in a settlement record prepared under Ss. 168 to 
171, or by omission to settle a rent by way. of suit in a civil 
Court. As a rule, the High Court does not interfere in revi- 
sion with decrees or orders of subordinate Courts when the 
party aggrieved has another remedy by way of appeal, suit or 
etherwise. On this ground the petition fails and is dismissed. 

A. S. V. Petition dismissed . 


| [N THE HIGH Court or Jupicature AT MADRAS. 
_’. PRESENT MR. JUSTICE VENKATASUBBA Rao. 
Ponnuswami Iyer and others ... Petitionerst (Accused 
v l .Nos. 5, 1 and 22 in C. C. No. 50 
of 1922 on the file of the Court 
of the Sub Divisional . -1st class 
oe Magistrate of Mayavaram).. 
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K. Ganapathi Iyer, Sub Divisional Magistrate 


of Mayavaram Respondent. 
Ponnuswami ‘  Contempt—Order of Court—Disobedience of—-Commitment for contempt for 
aye cunditions—Sitay order bf High Court—Communication to Subordinate Court 
Ganapathi by telegram from Vakil in High Court and by affidavit of party—Disobedience 
Iyer by subordinate Court of order notwithstanding—Commitment for contempt of 


subordinate officer in case of—Formal communication of order—Absence of— 


Effect, ; 
4 An order of the High Court staying further proceedings in a criminal case 
pending before a Magistrate was communicated to the latter by a telegram sent 
° by the Vakil of the party who obtained the stay-in the High Court. A formal 
petition was. also filed, before the Magistrate suppotted by the affidavit of the 
person who instructed the Vakil in the High Court and who was also present 
. in Court when the stay order was made by the High Court. The affidavit 


set out the @acts relating to the application to the High Court and the order 





Cri M P No. 234 of 1929. 28th August, 1923. 
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made staying proceedings. The Magistrate nevertheless proceeded: with the 
case and disposed of it. On an application to the High Court for committing 
the Magistrate to prison for his wilful disobedience of. the stay order of the 
High Court, keld that the Magistrate was bound to obey the order of the High 
Court notwithstanding that there was.no formal communication thereof to him 
from the High Court; but that he was not guilty of contempt because it was 
not made out that in acting as [ did he wilfully disobeyed the order of the 
High Court, f i 

Nofice of an order can be given otherwise than by an official communication 
of it. Under certain circumstances a telegram may constitute such a notice 
of an order of a Court as to make a person who disregards the notice and acts 
in contra®ention of the order, liable for the consequences of a contempt of 
Court. 

Petition praying that in the circumstances stated ‘in the 
affidavit filed therewith the High’Court will be pleased to com- 
mit Mr. K. Ganapathi Iyer, Sub Divisional 1st class Magistrate 
of Mayavaram to prison for his contempt and wilful disobedi- 
ence of the order of his Lordship the Hon’ble Mr. Justice 
Venkatasubba Rao, dated roth April 1923 in Criminal Mis- 
cellaneous Petition No. 191 of 1923 in Criminal Revision Case 
No. 274 of 1923 presented to the High Court against the order 
dated 6th April 1923 of the Court of the Sub Divisional 1st 
Class Magistrate of Mayavaram in C. C. No. 50 of 1922. — 

` K. S. Jayarama Aiyar and K. S. Rajagopala Atyangar for 
the petitioners. 


T. R. Ramachandra Aiyar for the respondent. 
The Public Prosecutor on behalf of the Crown. 


The Court made the following 


ORDER :—This is an application of a somewhat unusual 
kind. I have been asked to commit to prison Mr. K. Ganapati 
Iyer, Sub-Divisiona] Magistrate of Mayavaram, for hi$ wilful 
disobedience of the order of this Court dated the roth April, 
1923. In C, C. No. 50 of 1922 pending before the said 
Magistrate, an application was made by some of the accused for 
examination as a witrtess of the Pandarasannadhi of Thiruva- 
duthurai Mutt. Phat application was refused by the Magis- 
trate by his order dated the 6th April, 1923. On the same 
day the parties applied for a copy of the order and the stamp 
papers were called for on the 9th April. They weré furnish- 
cd immediately, and the parties were granted the copy at 
7 p.m. onthe gth. On the roth, a.revision case was’filed 
in the High Court impeaching, the correctness of the order of 
the 6th and on the application of the accused at about #15 p. m. 
on the same day, I made an order staying further 


f 
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proceedings in C.-C. No. 50 of 1922 pending the disposal of 
the Criminal Revision Case. 


The case before the Magistrate was taken up in the usual 
course on the 11th to which date it stood adjourned. A tele- 
gram had been sent by Mr. K. S. Jayarama Aiyar, Vakil for 
the accused, informing the pes ai of the order made by 
this Court. This telegram, it is admitted, reached the Magis- 
trate at about 9 a. m. onthe 11th. Finding that the Magis- 
trate was not disposed to act on this telegram, a formal petition 
was filed supported by the afidavit of K. Sundaresa Iyer, who 
was instructing the Vakil for the accused and who was also pre- 
sent in Court when the stay order was made by the High Court. 
In that afhdavit, are set out the facts relating to the application 
to this Court and the order made staying proceedings. A copy 
of the telegram and the receipt obtained from the telegraph 
office in token of the telegram having been despatched, were 
annexed as exhibits to the affidavit. The Magistrate declined 
to adjourn the case. It is stated inter alia in his order-that 
the accused had sufficient opportunities to have moved the High 
Court in time so that the order of the High Court could have 
been.formally communicated to the Magistrate. In this he 
was obviously wrong, because as I have shown the accused 
acted with great expedition and applied for’stay at the earliest 
possible moment. When the accused found that the Magis- 
trate insisted upon proceeding with the case, they put in another 
petition stating that their own vakil had been cited as a Court 
witness, that in view of the stay order they had not engaged 
another vakil to represent them at the trial and that in the cir- 
cimstances an adjournment should be granted to enable them 
to obtain proper legal assistance. The Magistrate thereupon 
made an order dispensing with the evidence of the accused’s 
Vakil and this is what the Magistrate says in his order : 

“ The Court*after reading the evidence of the prosecution 
and defence witnesses considered that the evidence of N. Kuppu- 
swami Aiyar will help in the decision of the case. It accord- 
ingly adjourned the case to the 8th...... -After reading the 
cvidence again I came to the conclysion that the examination of 
the Coust witness may very well be dispensed with........ To 
avoid delay in the disposal I dispense with the examination of 
the Court witness now present. ” 

The Magistrate then makes a note: “ The Vakil, M». 
Kuppuswami lyer, does not appear for argument, ‘The case 
is adjourned for judgment at 3-20 p.m.” The accused how- 
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ever were not in a mood to submit to this order of the Magis- Ponnuswami 
trate and so they again requested the Magistrate to send a tele- eae 
gram to the proper officer of the High Court at their expense  Ganapathé 
end ascertain if-as a matter of fact the High Court did make a = 
stay order. The Magistrate refused to comply with the re- 
quest. The accused nextfapplied for an adjournment on the 
ground that they intended¥to move the High Court for a 
transfer of the case to the file of some other Magistrate... This 
application again met with a similar fate. Mr. Kuppuswami 
Iyer, Vakil, whose evidence was dispensed with, then put in a 
memo. of appearance on behalf of the accused noting in it that 
at 2 p.m. the Court made an order dispensing with his evidence 
and also noting that the memo. itself was put in at 2-30 p. m. 
The correctness of these statements in the memo. is not dis- 
puted. The Vakil then commenced to argue the case, but he 
was told by the Magistrate that the judgment would be deliver- 
cd at 3-20-p. m. and thereupon the Vakil filed the following 
statement dated 11th April, 1923 at 2-so p. m. “On my 
rising to argue the case the Court observes that the matter is 
ripe for delivery of judgment by 3-30 p. m. Under the cir- 
cumstances I beg to submit that my argument would be of no 
use and as such [ am unable to do any justice by making any 
farce of an argument at this juncture. The Vakil thus re- 
fused to further argue the case and the Magistrate forthwith 
read a judgment which had been previously written and which 
is said to consist of abount 20 to 25 typed pages. 

These are the facts regarding which there is no controversy, 
and I have carefully avoided reference to the allegations made g 
on behalf of the accused but denied by the Magistrate. 

I shall first deal with the question of law raised. e It is 

said that the Magistrate was not guilty of contempt as he was 
not bound to obey the order of the High Court until it was : 
officially communicated to him. The Magigtrate in this case 
had before ‘him not only the telegram purporting to have been 
sent by the Vakil at Madras but there was also a sworn state- 
rnent to the effect that the High Court had ordered a stay of 
proceedings. It is argued fhat it is not necessary to enquire 
whether the officer believed the statement or not because in no 
circumstances was it incumbent upon him to act upon any state. 
ment or evidence when there was no formal communication 
from the High Court to the officer concerned. Apart from o 
authority, I think this proposition is unsound. I do not think : 
it will be in the interests of Justice to hold that an order of the 
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High Court can be defied with impunity by a party or an officer 
who having knowledge of it chooses to disregard it. When 
orders are made or injunctions granted, the Court must insist 
that they shall be obeyed. The parties concerned may be verv 
injuriously affected by disobedience ; it may occasion loss of 
property or seriously imperil the liberty of a person. Apart 
from this, it seems to me that it i$ hardly consistent with the 
dignity of the Court to permit its orders to be disobeyed by a 
party who treats it with contempt. In connection with con- 
{cmpt proceedings this question does not appear to have been 


decided in India. But the English decisions have clearly laid 
down that notice of an order can be given otherwise than by 


an official communication of it. Thesiger, L. J. in Ex parte 
Langley (1) observes n 

“That, under certain circumstances, a telegram may con- 
stitute such a notice of an order of a Court as to make a per- 
son who disregards the notice and acts in contravention of the 
crder, liable for the consequences of a contempt of Court. ”’ 

James, L. J., expresses himself to the same effect. 

The same view was taken by Bacon, C. J., in In re 
Bryant (2). He says : 

“It is perfectly clear that he (the Sheriff’s Officer) knew 
that an act of bankruptcy had been committed, and he admits 
that a telegraphic communication had been made to him before 
the sale of the fact that an injunction to restrain the sale had 
been ordered by the Court. He and the auctioneer are both 
equally to blame. They both violated what they must have 
known to be the plain law, and proceeded to sell. ” 

I safd there are no decided cases in India on the point. 
In Sag Nath Sikdar v. Patanmani Nasker (3), the question 
was whether the order of the District Munsif under considera- 
tion in that case was or-was not without jurisdiction. After 
the High Courts directed a stay of proceedings, the Munsif 
made an order for assessment of mesne profits refusing an ad- 
journment although an affidavit was filed gn which it was speci- 
fically stated that the High Court had stayed proceedings, and 
to the affidavit was annexed as an exhibit a letter confirming 
the statements in the affidavit, written by the Vakil who had 
obtained the rule in the High Court, tp the pleader in charge 
of the case inthe Munsif’s Court. The High Court cancelled 
the order for assessment of mesne profits as being wholly with- 
out jurjsdiction, and very strong observations were made to 


a, ree m Taaa e 
r 13 Ch, D, rroatrim 2, 4 Ch. D, 98, 3. (1912) 15 CL J 335. 
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the effect that the act of the Munsif plainly amounted to a 


*contempt of the authority of the High Court. These observa- 


tions are no doubt obiter dicta as there was no application be- 
fore the High Court to commit the Munsif for contempt, but 
they express the law as laid down by English decisions. In 
in the matter of Surjya N@rain Singh (4) the learned Judges 
referring to the conduct ef a Magistrate who proceeded with a 
case after he had been shown a telegram stating that a rule for 
stay of further proceedings had been granted by the High 
Court, observed that it was most injudicious of the Magistrate 
to have proceeded with the case after he had been credibly in- 
formed that the High Court had ordered stay. 

In Hem Chandra Kar v. Mathur Santhal (5), the Magis- 
trate refused to pay heed to a similar telegram, and the High 
Court considered that the Magistrate acted injudiciously in 
summarily rejecting the application for adjournment and that 
he ought to have directed the party to verify the statement con- 
tained in the telegram. See also Babu Ratnessart Narayana 
Singh v. Empress (6). 


In Ramanathan v. Arunachalam (7), Spencer, J. takes 
the same view and refers to the Calcutta cases with approval. 


Mr. T. R. Ramachandra Iyer, who appeared for the res- 


. pondent, in the course of his able argument, contended that 


under the decisions of this High Court his client could not be 
held to be guilty of contempt and relied on Queen Empress v. 
Piraswami (8), Muthukumaraswami Rowther Minda Nayinar 
v. Kuppuswami Iyengar (9) and Venkatachalapatht Rao. v. 
Kameswaramma (10). Whatever the view taken iw the Eng» 
lish decisions or the Calcutta cases may be, [ am, of course, 
bound by the rulings of this Court. But, after having care- 
fully considered the latter, I have come to the conclusion that 
they have no bearing upon the presént questian and that it will 
be wrong to say that the Madras cases have by implication in- 
troduced a new doctrine as regards the law of contempt, a doc- 
trine which is at variance with the established rule as laid down 
in English Text Books and English cases of great authority. 

In Queen Empress v. Viraswami (8), the Sessions Judge 
was justified i in the circumstances in not believing the telegram 
end refusing to act upon it. 


4. (1900) 5 C. W. N, 110, ge (1913) 16 C. W. N. 1031. 
6. (1898) 2C. W. N. 498. * (1913) L L, R. 38 M. 766 : M L J153 
8 LL R 19 M 375 9 (1908) L L R 33 M. 4. 


1 (1917) LL R 41 M 151:33 ML) 515 (FB). 
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In Muthukumaraswami Rowther Minda Nayinar v: 
Kuppuswami Iyengar (9) the question to be decided had refer- 
ence to the validity of a sale, and it was held that, although 
there was an order by the appellate Court for a stay of sale, 
inasmuch as the order was not communicated to the lower 


Court, the sale was valid. Therdis nothing in the report to. 


show that the lower Court was in factaware of the order made 
by the appellate Court, and in any event, this cannot be treated 
as an authority on the question of contempt. 

Venkatachalapatht Rao v. Kameswaramma (wo) had 
similarly to deal with the validity of an attachment effected 
after an order of stay of execution made by an. appellate 
Court, and it was held that the attachment.was legally valid. 
In the first place, I may observe that neither the decree-holder 


nor the Court of first instance had notice in fact of the order- 


of the appellate Court. The Full Bench approved of Beses- 
swari Chowdhurany v. Hurre Sundar Mozumdar (11). . It 
is to. be noted that the judgment in the latter case expressly 
states that neither the decree-holder nor the Court executing 
the decree was aware of the stay order made by the appellate 
Court. In the second place, there is no point connected with 
contempt argued before the Full Bench and I cannot therefore 
uccept Venkatachalapathi Rao v. Kameswaramma (10) as an 
authority on this point. | 

Havirig so far stated the law as I understand it, I have 
next to deal with the question, did the respondent wilfully dis- 
obey the order of the High Court ? In other words, did he 
refuse to adjourn the case knowing or having reason to believe 
that the High Court had stayed proceedings ? 

(His Lordship then discusses the facts of the case and 
concludes that the facts did not make only one conclusion im- 
perative, namely, that the Magistrate intended to set at de- 
fiance the order of the High Court. | 


I must add that it is a redeeming feature of — 


this case that the Magistrate has’ not persisted in 
justifying his conduct, but has on the contrary himself and 
through Mr. Ramachandra Lyer most frankly admitted its im- 
propriety and expressed in unqualified terms regret for what 
has happened. I have held that the Magistrate has not been 
guilty of contempt but I have been able to arrive at this con- 
clusion only by rigidly excluding every hypothesis inconsistent 
9. (1909) TL R33 M 74 ero. (1917) TL Rar M151 533 ML J 515 (FB). 
"st (1897) 1 G W. N, 226 > > A 
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with his honesty even where circumstances are suspicious and 
cannot therefore direct the petitioners to pay the respondent's 
costs. The accused had ample justification for making this 
application, and I may also remark that it has not been shown 
to me that they were guilty of obtaining any delay at any stzpe 
of the case. | should thtrefore dismiss this application, but 


make no order as to costs. 
A.S.V. Bee es Petition dismissed. 


# 


IN THE Hicu Court OF JUDICATURE AT MADRAS. 
e 


PRESENT :— SIR WALTER SALIS SCHWABE, K. C., Chief 
Justice AND MR. JUSTICE KRISHNAN. 


Hajee Shakoor Gani ... Appellant* (Defendant). 
v. 
T. S. Sabapathy Pillai ... Respondent (Plaintiff). 


Indian Tarif Act VIII of 1894 as amended by Act IV of 1916, S. 10— 
Tarif duty-—Sale of goods ex godown—Reduction of tariff value by Government 
holifcation—Consequent reduction of duty—Whether buyer entitled to deduct 
from the contract price—Duty in S. 10 of the Tariff Act, meaning of—Paymeni 
under duress—Recovery of. 


The plaintiff entered into a contract in December, 1922 for the purchase 
by him from the defendant of certain Java sugar to arrive by a named ship 
due about the end of the year at about Rs. 20 to cwt. “ex godown. ” Duty was 
pay able on sugar at 25 per cent. on the “tarif value” which was fixed annually 
at the average of the market prices ruling during the previous 12 months ending 
nith September; the practice being to bring the new tariff valuation into opera- 
tion from the beginning of January. When the goods in the case arrived ‘the 
tariff valuation was reduced and the amount of duty payable was consequently 
less, In a suit by the plaintiff to recover the excess, where he had paid the 
full contract amount in order to get the goods, Ae/d that the plaintiff was en- 
titled to succeed. 

The purchaser is entitled under the circumstances to deduct from the cost 
price so much as will be equivalent to the decrease of duty consequent on the 
reduction of tariff value under S. 10 of theeT‘ariff Act VIII of 1894 as amended 
by Act IV of r916. s 

The word ‘duty’ in S? 10 refers to the amount payable and arrived at bi 


`~ taking into account the tariff value and the rate of duty. 


The excess payment made by the plaintiff as a condition of his getting the 
goods is a payment made under duress and not a voluntary payment and can 
therefore be got back. a 

On appeal fromethe decree and judgment dated 14th 
August, 1923 of the Hon’ble Mr. Justice Coutts-Trotter, pass- 
ed in. the exercise of the Ordinary Original Civil Jurisdiction 
of this Court in C. S. No. 109 of 1923. ` 6 
aaa Pa aka a Bawa LA I 
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d. Krishnaswami diyar,~ S. Doraswami diyar and 
V. Tyagaraja Aiyar for appellant. 

V.V. Srinivasa Atyangar for respondent. 

The Court delivered the following 

JUDGMENTS The Chief ‘Justice — This case, which is 
a test Case, raises an interesting question as to the true meaning 
of S. 10 of the Tariff Act now in force, Act VIII of 1894 as 
amended by Act IV of 1916. 


The facts of the case are quite simple. The plaintiff 
entered into a contract in December 1922 for the pur¢hase by 
him from the defendant of certain Java sugar to arrive by a 
named ship due somewhere about the end of the year at a 
price working out at about Rs. 20 a cwt., “ ex godown.” At 
the time of the contract duty was payable on sugar at 25 per 
cent. on what is known as the “tariff value.” This tariff 
value is fixed annually in practice, though by this Statute 
S. 3 (2) “the Governor-General in Council may, by notifica- 
tion fix, for the purpose of levying duties, the tariff values of 
any articles enumerated in the Schedules, “ and no time is fixed 
for the issuing of such notifications. In this case the tarif 
value has, in fact, been fixed about a year previously at 
Rs. 26-4-0, and it is accepted in this case that the method used 
by the Governor-General in Council in fixing tariff values is to 
take at the date when they are fixed the average of the market 
prices ruling during the previous twelve months ending in Sep- 
teniber, and the practice being to bring the new tariff valuation 
into operation from the beginning of January. In this case, 
when the' goods arrived, there had been a notification of an 
alteration of the tariff valuation of sugar by reducing it from 
Rs. 2644-0 to Rs. 16-4-0, the rate of duty payable remaining 
the same at 25 percent. The effect of this was that the actual 
duty paid in respect of these, goods was Rs. 2-8-0 per cwt. less 
than it would havé been if the old tariff value had remained in 
force. As the sale was ex godown the-result, of course, was 
that the seller paid-so much less duty, while the buyer would 
have to pay to the seller a fixed price which included duty, and 
the seller would be, if his contention referred to hereafter is 
right, R£ 2-8-0 per cwt. better off than he would have been 
if the delivery had taken place before thesalteration of the tarif 
value. The Tariff Act makes.provision by S. 10 the object 
of whcih is to protect parties to contracts for future delivery of 
goods frém having to pay more duty than, in fact, is current 
at the time of delivery,*or being able to escape the payment of 
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such duty. The principle no doubt, is that merchants dealing 
„in commodities may be quite willing to take the risk of a rise 
and fall in the market price of the commodity between the con- 
tract date and delivery date as being a matter which is their 
business, but merchants are not, as a rule, prepared to take the 
risk of the sudden alteration of prices of the commodities in 
which they deal by reaspnof the act of the legislature in im- 
posing$ increasing, reducing or remitting the duties payable in 
respect of those commodities. 

9. 30 runs, “ In the event of any duty of customs or excise 
on any article being imposed, increased, decreased or remitted 
after the making of any contract for the sale of such article 
without stipulation as to the payment of duy where duty was not 
chargeable at the time of the making of the contract, or for 
the sale of such article duty-paid where duty was chargeable 
at that time, — (a) if such imposition or increase so takes effect 
that the duty or increased duty, as the case may be, is paid, the 
seller may add so much to the contract price as will be equiva- 
lent to the duty or increase of duty, and (b) if such decrease 
or remission so takes effect that the decreased duty only or no 
duty, as the case may be, is paid, the purchaser may deduct so 
much from the contract price as will be equivalent to the dec- 
rease of duty, or remitted duty.” It is argued on behalf of 
the seller that the word ‘“‘ duty” in the first part of this sec- 
tion refers to “rate of duty ”? and rate of duty only and that, 
for the purpose of seeing whether that section applies or not, 
we are not entitled to look at an alteration of the tariff value. 
It is argued that tariff value is merely a convenient way of 
arriving at the market value, that, where ad valorem ‘duty is 
imposed, it has to be paid on market value, that the tariff value 
is a convenient method of arriving at the market value, and that 
the buyer or the seller, as the case may be, takes the risk of 
the rise or fall in the tariff value in the same way as he takes 
the risk of the rise end fall of market value in cases where 
there is no tariff value. I confess that, at first sight, I was 
much impressed with the argument in favour of that construc- 
tion, but on a close examination of the statute and particularly 
looking at the history of this section, I have come to the con- 
clusion that the contention is not right. In the Tariff Act ot 
7894 before amendment this clause, i. e., S. 10 was contained, 
and there was power then, under S. 22 of the Sea Customs Act 
which was then in operation, for the Governor-General in 
Council from time to time by notification to fix, for the purpose 
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of levying tariff duty, the value of goods, and in Sch. II to that 
Act one finds that, in the case of many articles including sugar, 
there was a tariff valuation in the second column and a rate of 
duty in the third column; so that at the time, in order to ascer- 
tain the duty payable, one had to take the tariff valuation fixed 
by the statute itself and take the rate per cent. on that tariff -va- 
luation also so fixed ; and, indeed, Hat was the way of ascertain- 
ing the duty payable in most of the dutiable goods in tht Sche- 
dule to that Act. It seems to me that the duty payable de- 
pends just as much on tariff valuation as on the rate.of duty. 
The tariff valuation is not the real value ; in fact, it is agreed 
that it is based on a value of an entirely different period, namely, 
the preceding year, and the legislature has chosen to say in 
effect, that the duty payable shall be, e. g. 5 per cent. per cwt. 
a cwt. being taken to be of the hypothetical value, whatever 
the real value may be, of Rs. 10. The rate of duty payable 
per cwt. is to be ascertained and it could only be ascertained 
by working out that sum, and it seems to me that, if the Gover- 
nor-General in Council makes an alteration of the tariff valua- 
tion, he is acting with the power of legislature delegated to him 
for this purpose and the position is exactly the same as if a 
new statute of a new Schedule was brought in by the legisla- 
ture to alter the tariff valuation fixed in the original Schedule 
by increasing or decreasing it ; and, in such a case, I think it 
would be very difficult to argue that there has not been an in- 
crease or decrease, as the case may be, in the duty payable. 


The Act of 1916 brought into the Tariff Act the power of the 
Governor-General in Council to fix the tariff values and at the 
same time altered the form of the schedule by substituting for 
tariff Value merely a unit, or the words “ad valorem.” As 
far as sugar was concerned, it became 25 per cent. ad valorem ; 
but, by reason of the ameadment to S. 3 referred to above, 
that meant, as there was a tariff value in existence, the same 
thing, namely 25 per cent. of the tariff value. I can find no 
1eason for supposing that it was the intentton of the legislature 
in any way to alter the rights of contracting parties under S. 10 
and I think they remain as before. In my view the word 
“ duty ”’in that section must refer to the amount payable and 
arrived at by taking into account (a) the tarif value and 
(b) the rate of duty. It is to be observed that in the later 
part of that section what can be recovered is the duty paid and 
that canfot be arrived at without taking into account the tarift 
value. This anomaly*does remain that after the making of a 


wf 
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contract, in cases where there is no tariff value and there is a Pinca 
éluctuation in the market price, the duty in fact, that is payable Gant 
will be more or less according as the market price has risen or gabapathy 
fallen, and on a contract ex godqwn such as this the effect would Pillai — 
be that, on a fall in the market price, the seller, if he can show Sri 


» that the market price, has fallen would get the benefit for him- Walter 
self really at the expenses of" his purchaser. But that results Cy. 
from the fact that the legislature in S. 10 is only contemplating 
things that follow from the acts of Government. The words 
used are e being imposed, increased, decreased or remitted ” 
showing quite clearly that it considered only the imposition or 
alteration of duty by Government, leaving it to the parties in 
cases where duty is payable on real market value, to make their 
own arrangements by their contracts. [Ít is not uninteresting 
to observe that S. 10 of the Tariff Act is based on S. 20 of the 
English Customs Consolidation Act of 1876, the existing ver- 
sion of which is to be found in the Finance Act, 1901, S. 10. 
it was perhaps not a very happy idea in drafting the Indian 
Statute to take the section bodily from the English Act, when 
the method of levying customs in England and in India is totally 
dissimilar.; for in England there is no duty payable on tarit 
value or, indeed, on any value, real or otherwise. The duties, 
as far as I know, are all imposed there by weight or measure, 
and the sort of question that has arisen in this case and as far 
a“ I know has arisen for the first time in this case, could not 
have arisen in England. S. 10 might, in my judgment, well 
have been made much clearer, so that this question could not 
have arisen. Giving the best consideration I can to the words ° 
themselves, I have come to the conclusion that the plaintif i in 
this case is right. 


A second point was taken, namely, that this was a voluntary 
payment and, therefore cannot be recovered back. The 
learned Judge has foune on the evidence before him and there 
was ample evidence*® to support the finding that the plaintiff 
had to pay the full contract amount, in order to get the goods, 
though he asked to be allowedto clear the goods on payment of 
an amount less than the contract price by reason of the*altera- ` 
tion in the tariff valuation, but that the defendant had refused 
and insisted, as a condition of getting the goods, on his paying 
the full amount. On these facts, it is quite clear law that that à 
amounts to money obtained by duress. It is common“n such 
cases and advisable to pay in terms under*protest, in which case 
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Hajee 


Shakoor NO question can arise. But the principle of law does not de- 
Gani pend on the protest being made or not that is merely evidence 

Saban sili of the fact that an excess demand was made and that the plain- 
pice tiff meant to retain his rights to claim back the excess. But 
Sir the real question to consider is whether or not it was a voluntary 

Ndan payment, or whether it was a payment extorted by the othere 
C, J. party using, no doubt, as he thought legitimately, his hpld over 


the goods to make the plaintiff pay what the defendant consi. 
dered it was his right to have, but it cannot be said, under those 
circumstances, that the payment was a voluntary payment. 
That being so, as the defendant was wrong in his contention, as 
we hold in this case, he must repay to the plaintiff the amount 
claimed, that is to say, the amount of over-payment as money 
had and received to the use of the plaintiff. 
The appeal is, therefore, dismissed with costs. 

Krishnan, J. Krishnan, J. :__I entirely agree that this appeal fails. The 
tudgment of the learned trial Judge is right and it must be up- 
held on both the points that have been taken before us. As 
the learned Chief Justice has dealt with the questions fully in 
his judgment, I think it is unnecessary to add anything of my 
own in the case. I, therefore, content myself by saying that I 
agree to the order proposed by the learned Chief Justice. 

CAS. a ak Appeal dismissed. 
IN THE HicH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. JusTICE ODGERS AND MR. JUSTICE 


HUGHES. 
° Mrs. S.eK. Burke ee Appellant* (Accused). 
3 v. 
T. C. W. Skipp Ge Respondent (Complainant). 
Burke Indian Penal Code, Ss. 499 and s00—Defamation—Libel—Publication 
T. necessary to constigute offence—Publication must be within jurisdiction— 
Skipp Charging a person wilh ingratitude, whether defamatory—Complaint for defama- 


tron—-Whether should specifically refer to the libellous letter—Practice~— 
O:tginals of libellous letters must be adduced in evidence. 


To constitute the offence of defamation under S. 499 of the Indian Penal 
Code there must be publication to a stranger of the libel complained of. 

7 All. 205 referred to. 

To maintain a prosecution for defamation in a particular Court, there 
must be a publication of the libel within the local limits of the jurisdiction 
of that Court 

Where the alleged libel is. said 40 be contained in a letter purporting to be 
wr.tten®from Bangalore to England, to maintain a prosecution in the Bangalore 
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Court, there must be evidence that the letter was handed over to somebody at Burke 
Bangalore to be taken to the addressee or that it was posted at Bangalore. 

In a prosecution for defamation the originals of the libels should be 
adduced in evidence and not merely the certified copies thereof. 

Quaere : Whether the charging a man with ingratitude amounts to defa- 
mation within the meaning of S. 499 of the Indian Penal Code. 

Cox v. Lee, Le R. 4 Ex. 284 referred o. 

Where a charge in a case of defamation 19 specific and contains the words 
alleged tg be defamatory, the Complaint is not Bereciive if the libellous letter 
is not specifically referred, to therein. 

Appeal against the order of the Can af the District 
Magistrate and J. P. Civil and Military San, Bangalore in 
Criminal Case No. 77 of 1922. 

L. A. Govindaraghava Iyer for the ipdan 

K. $. Jayarama Iyer for respondent. 

V. L. Ethiraj for Public Prosecutor on behalf of the 
Crown. 

The Court delivered the following 

JUDGMENTS :—Odgers, J. :_.In this case the appellant 
was charged under S. 500 I. P..C. with having defamed the res- 
pondent. The alleged defamation falls under two heads 
which have been called in this case Ex. A (1) and Ex. B. In 
the Complaint, Ex. B. or the material portions thereof are more 
or less stated in detail in paragraph 4, As regards Ex. A. (1) 
it is said that the complaint is defective in that there is no speci- 
fic reference to Ex. A (1) init. Paragraph 3 of the com- 
plaint runs, “That the accused on learning of the said marri- 
age” (i. e., the second marriage of the complainant)’ “ acted 
maliciously in spreading caluminous reports regarding the com- 
plainant’s character with intent to defame him and ruin his 
standing and position.” Several auhorities were cited to in- 
duce us to hold that, as Ex.A(1) was not specifically referred to 
in the complaint, there was no complaint at all as regards that 
defamation and that, therefore, the whole progeedings with re- 
gard to that item are null and void. I have carefully consider- 
ed the cases cited, namely, Empress of India v. Kallu (1) 
Queen Empress v. Deokinandan (2) and In re Pedda Anjini- 
gadu (3), and I think that they have no bearing on the present 
case. All that S. 198 of the Criminal Procedure Code requires 
is that ‘no Court’ shall take cognizance of an offence falling . 
MAGEE ANNA *. Chapter XXI of the Indian Penal 
Code. 2:366:ese0e5ba64 except upon a complaint made by 
some person aggrieved by such an offence. In Chidambaram E 
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Pillai v. Emperor (4) it was held that it was at most an irregu- 
larity if, in a complaint of sedition, the seditious speeches and 
words were not set out. The charge in the present case is 
quite specific and contains the words alleged to be defamatory 
in Ex. A (1). lam of opinion that this objection fails. 


A great deal of our time and a great deal of the time and 
the ingenuity of the learned Vakis ‘vho appeared before us 
were wasted on account of the manner in which these proceed- 
ings had been conducted in the lower Court. The alleged li- 
bels themselves were apparently filed in the District Court 
in Bangalore in connection with a suit which the daughter of the 
accused had brought against the complainant in the 
present case for breach of promise of marriage 
and seduction. As we hear, judgment went against the 
complainant in that case for a considerable sum and 
he appealed to the Hon'ble the Resident from that judgment. 
Considerable time was occupied in a discussion as to whether or 
not the originals were actually in the lower Court when this case 
was heard. The complainant has sworn to an afidavit in which 
he says that the originals were in Court and he gave his depo- 
sition with reference to them. In his deposition, however, 
which he signed as correct, the reference is with a single excep- 
tion to certified copies and not the originals. It strikes me as 
un extraordinary way to proceed with either a criminal matter 
in defamation or a civil action without the alleged libels in ori- 
ginal being not only not produced but closely scrutinised by the 
Court and placed before the witnesses. The learned Vakils 
on eithereside could be of no assistance in this respect as neither 
of them appeared in the Court below. Mr. Jayarama Iyer 
for the respondent in this appeal argued that a further opportu- 
nity should be given to the prosecution to produce the originals. 
but for the reqsons, I amy about to give, it seems to me that 
such a course would not only be unfair to the accused in the ap- 
peal in its present state, but, further, that points for considera- 
tion here can be disposed of without reference to this point. 

I may perhaps usefully make some.gencral remarks with 
regard to charges of defamation before | come to the particular 
matters charged in the present case. It seems to me to be un- 
doubted that the law in India deman&s publication, i. e., that 
the defamatory matter was read by at least onc other person 
than the defamer and the defamed. The words of S. 499, 
i. P. Ê. are, “ makes or publishes any imputation concerning 
POO ONO E. OOE O A ara nahan Whither Saat ADA 
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any person intending to harm, or knowing or having reason to 
believe that such imputation will harm the reputation of such 
person etc.” Lo my mind a person who makes an imputa- 
uon intending to harm is not guilty of an offence if he either 
makes such imputation and, for instance, locks it away in his 
sale or otherwise prevents it from getting to the knowledge ct 
anybody except himself, The intention to harm can only be 
cvidericed by some overt act which in this case would be publi- 
cation as it is called, i. ¢., bringing it to the knowledge of some 
person ether than the defamed. I think this is clear from 


explanation (4) to the section where it is pointed out that a 
person's reputation is not the estimation in which he holds him- 
self but the estimation in which he is held by others. Thus 
it is impossible to harm unless these others or at least one of 
them have knowledge of the defamatory statement. As has 
been constantly pointed out, the English Criminal Law of Libel 
is different. There a defamatory statement made only to the 
person defamed may be the subject of a prosecution provided 
the defamation would lead to a breach of the peace. This 
view is supported by the Full Bench ruling in Queen Empress v. 
Laki Husain (5). It is perfectly clear what the question before 


the Full Bench there was from the judment of Mahmood, J. 
at page 219 of the report. He said “ the question before us 
is an extremely limited one, namely, whether or not a libellous 
communication made only to the person whose character is 
attacked amounts to the offence of defamation as defined in 
S. 499 of the Indian Penal Code, ” and the question is answered 
by the majority of the Full Bench in the negative. | This being 
the law, it is clearly the duty of the prosecution to prove afhr- 
matively that the accused published the libel___tee Jer®miah v. 
Jas (6) and the fact that the accused has omitted to deny 
publication will not supply the deficiency. In that case a dif- 
ference of opinion arose between Sundaram “Aiyar and Phillips, 
JJ. on the question as to whether the conviction should be set 
aside or fresh evidénce recorded where the Magistrate had im- 
properly refused to take evidence which the prosecution at- 
tempted to adduce. On reference to a third Judge, (Benson, 
J.) additional evidence was taken. We have no eẸidence in 
the present case that*the prosecution protested when the Dis- 
trict Magistrate returned the original defamations to the Resi- 
dent’s Court, though it is said that the Counsel for the accused 
EEE ie EN IR ae a 
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did protest against the reception of certified copies. I think 
the learned District Magistrate was wrong in conducting the 
proceedings on certified copies alone if in fact he did so ; but 
Lam willing for the purposes of this case to assume that Mr. 
Shipp’s afhidavit is correct and that he actually had the originals 
in his hands when he gave his evidence. 
é 4 

Now, Ex. A (1) is said to have been a letter posted in 
Bangalore by the appellant bearing postal seal, “ Bangalore, 
4th January, 1922, 8-45 a.m.” and the following words were 
written on the outside of the cover,__though it is not clear from 
the evidence whether they were written on the front or the back 
of the cover : “ Worse than the thief is the ingrate for he is 
a thief who steals our goodness and kindness. Then stabs 
you, then twists— the dagger.” It was addressed to Mr. 
T. C. Skipp, St. Mark’s Square, Local. Mr. Skipp’s evidence 
with regard to Ex. A (1) is exceedingly meagre. He says 
that sometime in January, 1922 he received a letter from the 
accused or rather a New Year wish and that Ex. A (1) is a 
copy of the words written on the cover. He further says, “ | 
am positive these letters ” (including Ex. B, to which further 
reference will be made) “ were written by the accused. She 
has admitted them in Court.” To begin with, assuming as I 
have said, that Mr. Skipp had the original in his hands and 
that it bears the post mark as stated, it is to my mind doubtful 
if Mr. Skipp’s deposition can be said to be a proof of the hand- 
writing of the accused. [am assuming in his favour that the 
letter was posted and received by him. As the words were 
written on i outside ef the communication it would fall within 
the decisions relating to the postcards. It has been held that 
there is evidence of publication if the libel be written on a post 
card. Lord Reading, C. J.n Huth v. Huth (7) says, “ The 
mere fact that thé words are written on a post card which 1s 
posted must be taken as some evidence that a third person will 
read it or has read it.” The publication im this sense is mere- 
ly notional. No person has been called to actually 
prove that it was read. As, have already stated, 
this may fot be necessary, but more significant still, no person 
has been called to say that he or she readethe words complained 
of and connected them with Mr. Skipp, the addressee. In 
the absence of the original, which is again to be greatly dep- 
lored, I wall assume in favour of the prosecution that the words 
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complained of were written on the front of the cover and there- 
fore must have been more or less close to the name of the ad- 
dressee. If the words are defamatory, on which more hereafter, 
it appears to me extremely doubtful whether it can be presumed 
that, in the absence of positive evidence that the words were 
ever actually read by anybody, the words are connected with 
Mr. Skipp. The woxrdstare said to be taken from a book of 
Moral Phrases and Maxims called “ Brass Tacks ” and I find 
it extremely difficult to say that the words must inevitably have 
been taken to refer to Mr. Skipp by reason of the notional 
publication which is presumed when an open communication is 
sent through the post. Are the words defamatory ? There 
is one case of the year 1869 Cox v. Lee (8) in which it was 
held actionable to charge a man with ingratitude. There is 
no question of course that this could not be the subject of a 
criminal charge under the English Law. I am very much 
inclined to doubt whether, under the terms of S. 499, I. P. C., 
to charge a man with ingratitude involves an intention to harm 
the reputation of such person. It would depend largely on 
evidence as to the reputation that the person enjoyed in the 
society in which he moved for gratitude or other proper, but 
not necessary, ingredients in a good character. I am, how- 
cver, content to say that presuming publication in favour of 
the complainant and even assuming that the words in question 
are capable of a defamatory meaning, there is no ground in 
the circumstances of their appearing in Ex. A for connecting 
them with the complainant. 

Now with regard to Ex. B. The evidence with regard 
to Ex. B is also in my opinion strangely deficient. It again 
depends entirely on the deposition of the complainant? himself. 
Ex. B is said to be a letter written to one of the complainant’s 
sons then in England by the accused and it contains statements 
which, it has not been contended, may not be defamatory of 
the accused. Here again, the complainant says he is positive 
that this letter was written by the accused and that she has ad- 
mitted them in Coyrt. We have no evidence but it may be that 
this so-called admission refers to something that occurred in 
the breach of promise trial. The admission his not been 
produced or exhibited, and, under the circumstances, we can 
pay no regard to it whatever. It is said or assumed that Ex. B 
must have been posted by the accused in Bangalore to the eom- 
plainant’s gon in England and it is then said by the complainant 
TB, (9869) L. R94 Ex. 284 ££. 
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uhat he received the letter complained of, Ex. B., enclosed in 
a letter of the son to him, the complainant. Much argument 
was expended on the question as to whether, assuming this 
letter was posted in Bangalore, there would be any publication 


in British India to bring it within the jurisdiction. As T have’ 


stated above the complainant must prove publication in 
fact. The words must be published gvithin the territorial 
jurisdiction. The King v. Burdett (9) is an authority fot say- 
ing that a letter is deemed to be published both where it is post- 
and where it is received and opened. Here even the original 
‘of Ex. B would seem to bear no marks of posting whatever. 
Lhe complainant says, “ Cyril (that is one of his sons) sent 
me Ex. B with a letter. I have not got that letter. I do 
not know where it is.” This seems to justify the assumption 
that Ex. B was enclosed in a letter of Cyril’s to his father, the 
complainant. There is no legal evidence that Cyril ever re- 
ceived Ex. B or returned the letter with its original cover and 
there is no evidence from the complainant of any posting of 
the letter by the accused in Bangalore or elsewhere. I am 
1eady to assume in favour of the prosecution that, if it is proved 
that the letter had been posted, it is immaterial whether it 
had been posted in Bangalore or in Mysore territory. The 
learned District Magistrate as J. P. would have jurisdiction 
over European British subjects, to which class the accused be- 
longs, in Mysore. But, as to the posting of the letter, therc 
is again only the presumption that, when the complainant said 
that he was positive that that letter was written by the accused, 
that was suficient to prove her handwriting. Assuming that 
posting in Bangalore, if proved, would be sufficient publication, 
unless the accused could show that it had come directly and 
unread into the possession and control of the complainant, on 
the authority of The King y. Burdett (9) ; it seems to me 
fatal to the prosetution case that the son was not examined 
either in person or on commission to prove receipt of this letter. 
That will be evidence that it had been seni through the post. 
It would also have been satisfactory, but perhaps strictly un- 
necessary, if he could have proved,that he had read the con- 
tents. Qn the bare deposition of the complainant with all the 
deficiencies it, in my opinion, presents, »[ am of opinion that 
it has not been proved that Ex. B emanated from the accused. 
This seems to be fatal in the case of Ex. B also. 
cc pc ln sR 
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Before finishing I should like to emphasise the fact once rae 

more that, though I expressed great surprise at the hearing, at Skiop. 
the course adopted by the learned District Magistrate in allow- Odgers. J. 
ing certified copies of the Ubels to go in, my judgment is based 
on the assumption that nothing but the original libels were 
before the Court and in the hands of the witness when he gave 
his deposition. 2 9 

©n these grounds I am clearly of opinion that the convic- 
tion on neither of these alleged libels can stand and that the 
conviction must be set aside. The fine inflicted on the accused 
must be refunded, if it has been paid. 

Hughes, J. :_Yhe accused has been found guilty of de- Hughes, J. 
famation under S. 500 of the Indian Penal Code. There are 
two counts in the charge. The first count relates to certain 
alleged defamatory words said to have been written by the ac- 
cused on or abour 12th January, 1922 at Bangalore in a letter 
to the son of the complainant. The second count relates to 
certain words alleged to have been written by the accused on 
or abour 4th January, 1922 at Bangalore, on the outside of an 
envelope, addressed and posted to the complainant. 


The case has been badly handled throughout. The com- 
plaint itself is exceedingly vague and does not even specifically 
refer to the matter of the second count. There is a mass of 
irrelevant evidence. The deposition of P. Ws. 2 to 9 are of 
no use whatever. But the most serious defect is that the 
original writings containing the alleged defamation referred 
to in the counts have not been marked as Exhibits though it 
appears they are available and could have been marked. In- & 
stead of that, certified copies of these documents, which have 
been exhibited in the Civil Court, have been treated as evidence 
in this case. If it had been necessary I think additional evi- 
dence should have been allowed to be taken in this appeal so 
that the originals might be sent for and thé complainant exa- 
mined with reference to them ; for it appears to me that the 
Court was at fault in not seeing that the originals were filed. 
The certified copies should not have been marked as exhibits 
and it was the duty of the Cpurt to insist on the originals being 
filed. If the Court had insisted the complainant would have 
done so; for it seems from his affidavit the originals were 


actually in Court. 
But in the view I take of this case it is not necessary ; for . 
even assuming the documents were written by the a€cused, a 
e 
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fact which she has not denied, I do not think the conviction can 
stand. 


Taking the second count first it is doubtful whether the 
description of a man as an ‘ ingrate’’ would lower in the estima- 
tion of others his moral or intellectual character or his credit 
(vide explanation 4 of S. 499, I. P. C.). But taking it that 
it is defamation to style a man an ingrate with the added com- 
mentary that an ingrate is worse than a thief, there is ndthing 
to show that the words referred to the complainant. No 
witnesses have been called to speak to this and the complainant 
himeslf does not say that the words refer to him. 


The conviction as to second count therefore cannot be 
supported. 


With regard to the first count, the difficulty is one relating 
to jurisdiction. Some passages in the letter (copy of which 
is marked as Ex. B) are clearly defamatory. In the complaint 
it 1s alleged that the accused wrote the letter and it was posted 
at Bangalore and sent to the complainant’s son who was in 
England. There ts no direct proof that the letter was written 
in Bangalore but we are asked to presume this fact because the 
letter is headed ‘22, Cubbon Road.” Such a presumption 
has been drawn but personally I think it is not the safe presump- 
tion. People may put their usual address at the head of their 
letters whether actually written there or not. However if 
the letter was written at Bangalore that would not be enough 
te give jurisdiction to the District Magistrate, Bangalore. It 
would be necessary to prove that it was there handed over to 
somebody to take to the addressee or that it was there posted. 
lf the letter were so handed over or posted at Bangalore the 
accused would have had no further control over it and the 
offence of making an imputation with intent to harm reputa- 
tion would so far as the accused is concerned be complete (vide 
Krishnamurthy Iyer v. Parasuram Atyar (10). But in this 
case there is no evidence that the accused handed over the 
document to anybody at Bangalore or that*she posted it therc. 
There is in fact no evidence really that the.letter was posted at 
all. The complainant says that kis son sent the letter on to 
him. But there is no evidence as to how the son got the letter. 
The letter, if any, which was sent by the son enclosing this 
letter to his father has not been produced and the son has 
not been examined as a witness. « 
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We cannot presume, that the letter of which Ex. B is a 
copy was sent by post to England or that it was posted at 
Bangalore Cantonment or City. 

It follows that it is not shown that the Disrict Magis- 
trate had the jurisdiction to tty this case. The conviction on 
the first count also cannot be sustained. I agree that the 
appeal must be allowed ang the accused cient and the fine, 
if levred, refunded. 

CoA: Appeal allied re set aside. 


p PRIVY COUNCIL. 
PRESENT :-— LORD SUMNER, LORD CARSON, ` SIR A 
LEDGE, Mr. AMEER ALI AND Lorp SALVESEN. 
[On Appeal from the High Court at Bombay.) 


Seth Kevaldas Tribhovandas oe Appellant™. 
v. 
sakerlal Bulakhidas and another ... © Respondents. 


A ppeal—Preliminary and final decrees—Appeal from final deci ee—Prelimt 
nary decree if may be questioned in-——-No appeal fiom preliminary decree— 
Effect—Civil Procedure Code of 1908, O. 23, R. 3—Adyjustment of suti—Company 
~—Resolution of share-holders—If an adjustment—Manager of Company-—Share- 
holder's suit for account agatnst—Preliminary decree in —Resolution of Company 
subsequent to absolving defendani from liability for suit amount—Effiicacy of. 

Semble In an appeal to His Majesty in Council from the final decree 
against the defendant in a suit for account, it is not open to the defendant to 
auestion the preliminary decree, especially in a case in which the certificate 
gianted by the High Court to enable him to appeal to His Miajesty in Council 
does not cover any appeal from the preliminary decree. 

In a suit by a shareholder in a Company for an account of the funds 
belonging to the Company used by the appellant (the Chairman of the Board 
of Directors and the Manager of the Company) for his own purposes, aml 
for a declaration that a weaving factory erected and worked by him was the 
property of the Company, a preliminary decree was made directing accounts 
against the appellant and appointing a Commissioner to take the same, * Pending 
an appeal by the defendant against the preliminary judgment a meeting of the 
shareholders of the Company was convened and a resolution was adopte/l, at 
that meeting under whiclr the Company agreed to purchase the weaving factory 
fiom the appellant at a price fixed in part payment of his total indebtedness 
to the Company. This resolution was subsequently confirmed at a General 
Extra-ordinary meeting df the Company. 

On a plea raised by the appellant that the sard resolution was a Jawful 
adjustment of the suit which put AN end to all further proceeding, Held that, 
whatever might have taken place at the shareholflers meeting, it evas not an 
adjustment within the meaning of O. 23, R. 3 of the Civil Procedure Code. 


Degruyther K. C. and Raikes for appellant. 

Upjohn K. C. and Pariki for respondents. 

The Judgment of the Cotirt was delivered by 
“P C Appeal No. 21 of 1922, 3, 8 and roth May anil arst June, 1923. 
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Mr. Ameer Ali The plaintif (respondent) is a 
‘hareholder in the Bharatkhand Cotton Mills Company, Li- 
mited, carrying on business in the City of Ahmedabad, Bom- ` 
bay Presidency. He brought this suit, the nature of which 
will be explained presently, so bong ago as the sth January, 
1909. The first five defendants are managing agents and di- 
rectors of the Company; the sixth, is a retired director ; the 
seventh defendant is the Company itself, having been added as 
a party to the suit later in the course of the proceedings. The 
first defendant (the present appellant before the Board), 
kevaldas Tribhovandas acted as Chairman of the Board of 
directors and is the manager of the Company. The plaintif 
seeks in the suit an account of the funds belonging to the Com- 
pany used by the appellant for his own purposes, and for a 
declaration that a weaving factory erected and worked by him 
is the property of the Company. The Company appears to 
have been established sometime in the year 1896. ‘The evi- 
dence shows that in 1905 the defendant Kevaldas Tribhovan- 
das started the weaving factory which he claimed as his own 
property. The plaintiff charges that that factory was built 
and erected by the defendant with money belonging to the 
Company, and that he has worked the same for his own bene- 
fit. He seeks an account of the profits made by the defendant 
therefrom and a declaration that such profits also belong to 
the Company. i 

The date for filing the defence was originally the 12th 
February 1909, but the appellant applied for time which was 
extended to the 14th April, 1909, when the written statement 
was filed. “ It is unnecessary to refer in detail to the conten- 
tions raised by him against the plaintiff’s claim. It is enough 
to say that on the 23rd December of the same year the Sub- 
erdinate Judge delivered a judgment in which he overruled 
the defendant's teghnical objections to the suit ; and that on 
the 26th January, 1910, he made a preliminary decree direct- 
ing accounts against the defendant and appointing a Commis- 
sioner to take the same. The defendant preferred an appeal 
{rom this preliminary judgment to the District Judge. Whilst 
this appeal was pending he conveifed a meeting of the share- 
holders which was held on the 29th April, 1910. At this 
iieeting a resolution was adopted which the plaintiff charges 
was at the instance of the defendant. This resolution was 
subsequently on the 15th May affirmed, it is charged, under 
similar circumstances. | It runs as follows — » 
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“On reading the application received from some shareholders and the P. G 
“scheme” which has been submitted thereupon by Pari. Kevaldas Tribhowandas Seth 
? (it appears that) Pari. Kevaldas Tribhowandas has asked for Rs. 4,00,000, in Kevaldas: 
words four lacs as the price of the weaving factory erected by himself (sic). Tribhovan- 
But on a consideration of the said (matter, it appears that) as he has worked 
the same up to this day depreciation had been caused and profit had been made Sakerlal 


(or) loss had been sustained. After deducting a lump sum of Rs 49,000, in Bulakhidas. 
words forty-nine thousand for both the items Rs. 3,51,000, in words three lacs Me. Ame ai 
and fifty-one thousand, in the hfmp 4. brought to account with reference to him Ali. 
and possession of the said weaving-factory be taken by us and as owing to this 

the work of “ Vahiwat” (management) (to be done) by Pari. Kevaldas Tri- 

bhowandas would increase Rs, 8,000, in words eight thousand be continued to be 

paid every "year to him and his heirs and representatives for his trouble after 

debiting the same to the account of expenses.” 


It is necessary to mention here that on the 4th November, 
1900, at a meeting of the shareholders a resolution had been 
adopted, which is extremely material in the consideration ot 
this case. It is as follows :— 


“The moneys of the Company shal! not be lent to any one on personal se- 
curity. And the Vahivatdar (the Manager) shall not keep the account of the 
Company in his own shop ; so also the Vahivatdar shall not withdraw by de- 
biting in his own name, any amount whatever, except his own dues.” 


After the institution of the present suit, several meetings 
were held on the defendant's motion or at his instance, for the 
purpose of rescinding the resolution of the 4th November, 
1900, which certainly clogged his free handling of the Com- 
pany’s funds. There is an allusion to this alleged rescission 
in the resolution afhirmed on the 15th May, 1910, in these 
terms i 


“ As to the special resolution which we passed on the 4th Nofember, 1900, 
clause 6 thereof was cancelled on the roth April, r909, and the whole of the spe- 
cial resolutjon besides that be cancelled. Moreover, we do not consider the suit 
which has been filed by Sakarlal Bulakhidas in the Court of the First Class Sub- 
ordinate Judge (at) Ahmedabad as a bona fide one and that on account of the 
said suit having been filed the company’s credit has suffered*to a very great extent. 
This meeting is therefore of opinion that the Agents should seek remedy by 
taking proper steps for the said loss of credit to the company. This meeting 
therefore resolves that if the Agents think proper, proper steps be taken against 
Sakarlal Bulakhidas accordingly. Shah Nagindas Girdhardas seconded the 
said (proposal).” 


Although the resolution, which the defendant now con- ° 
tends was an adjustment between the Company and himself, 
was affirmed on the 15th May, 1910, no reference to it was 
made in the appeal to the Distfict Judge, which was dismissed ; 
on the 8th Rebruary, 1911. The defendant appealed from 
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the decree of the District Judge to the High Court, which ap- 
peal was dismissed on the 18th September, 1912. | No refer-, 
ince was made to this so-called adjustment in the appeal to the 
High Court. No appeal was preferred from the dismissal 
by the High Court of the appéal from the preliminary decrec 
of the Subordinate Judge holding him accountable for his deal- 
ings with the Company’s funds angl directing accounts. It is i 
suggested before this Board by counsel for the defendant that 
on the appeal from the final decree by the High Court, he is 
entitled at this stage to question the preliminary decree. The 
certificate granted by the High Court to enable the defendant 
to come to His Majesty in Council’does not cover any appeal 
from the preliminary decree. But even if it was open to the 
defendant to question in the present appeal the findings arriv- 
ed at by the three Courts in India on the accountability of the 
defendant relative to his dealings with the Company’s funds, 
their Lordships do not find any material on which his conten- 
tion may be said to be legitimately based. 

To proceed with the history of the case, on the dismissal 
of the appeal by the High Court on the 18th September, 1912, 
the Commissioner proceeded with the taking of the accounts. 
It was only on the 21st October, 1912, after the dismissal of 
his appeal, from the preliminary decree, by the High Court, 
that the defendant first applied to the Subordinate Judge stat- 
ing that — 

“during the pendency of our appeals, the Company settled this suit with 
us, and the Company has taken from us the possession of the weaving shed, 
which we had built with our own money, agreeing to pay us I... 3, 51,000 as 
price of the gaid weaving shed, after taking into consideration the wear and tear 
(t. ¢., depreciation) on account of the conducting of the work of the said weav- 
ing shed till this day and the profit and loss which had occurred ; and a re- 
gistered, sale-deed has also been taken from us in the matter.” 
and he then proceeded to urge + 

“The Company faving agreed with us—the defendant —in this way, with 
regard to this suit, this suit cannot now proceed, further. Therefore a note 
should be taken of this settlement, and after holding that this suit has been 
seitled, this suit should be dismissed.” 

On the 1st November, 1912, the plaintiff filed an afidavit 
in contradiction of the defendant’$ statement as set forth in his 
petition of the 21st October, 1912, charging the defendant 
with having manipulated the shareholders’ meetings ever since 
he was called upon to answer the charges made in the suit. He 
also alleged that the meetings 8f the 29th April, 1910, or the 
15th May, 1910, were equally worked by Kevaldas for the 


® 
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purpose of getting the resolution affirmed. The plaintit{ 
further stated in his affidavit that on the 23rd December, 1911, 
whilst the appeal from the preliminary decree was still pending 
in the High Court certain arbitrators had been appointed with 
the object of settling the matter in-dispute after examining the 
, Company’s account books and the defendant’s private books of 
account, but the defendantehaving failed to produce the nec- 
essary books, the reference to arbitration proved ineffectual 
and the arbitration failed. There appears to have been no 
mention jn the application to refer the matter in dispute to ar- 
bitrators of the alleged settlement arrived at on the 15th May, 
i910. The Company were added as defendants, apparently 
soon after the settlement of the issues, and new agents had 
been appointed for carrying on the work of the Company. 
‘These agents, on the 21st November, 1912, filed an afhdavit 
in answer to the defendant’s allegations, in which they stated 
as follows :__ : 


“ Defendant Kevaldas’ allegation in hit application that the (defendant) 
Company had effected settlement with him in connection with the suit is en- 
tirely untrue. It appears from the records of the Company that no settlement 
hus at all been effected in connection with the present suit. Subsequent to a 
‘ preliminary decree” for taking accounts being passed by the Court of first 
instance in this suit the defendant Kevaldas filed an appeal, being Appeal No. 85 
of 1910 in the District Court. It appears that prior te the hearing of the ap- 
peal Mr. Kevaldas, as Chairman of the Board of Directors, called an exira- 
crdinary meeting of the Company on an application of some shareholders and 
got some resolutions passed improperly at the said meeting. One of the re- 
sulutions got passei, is to the effect that the weaving shed Karkhana (factory) 
should be purchased from Mr. Kevaldas for Rs, 3,51,000, in words three lacs 
aud fifty-one thousand, and that as he would be required to take more trouble 
for its Vahivat (management) he should be paid every year Rs. 8,000, in words, 
cight thousand, for that trouble. Before this resolution was got passed valua- 
tion of the machinery and premises of the weaving shed was not got made by 
any experiences, man. . . . Asa resolution to the above effect has been 
got passed simply on the gtrength of Mr. Kévaldas holdipg a large number of 
shares, a great fraud has been committed on the defendant Company, and the 
Company, has thereby sustaired a very great loss.” 


It is clear that°after this affidavit, which challenged the 
validity and bona fides of the resolutions adopted after the 
institution of the suit, the defendant abandoned, so far as the 
records show, proceeding with his contention that there had 
been a settlement on thè 15th May, 1910. 


No order, however, appears to have been recorded in the 
arder-sheet in respect of the defendant's petition of the 21st 
October, 191%. The Commissioner gubmitted his report on 
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the 11th July, 1913, and on the 24th April, 1914, the Sub- 
ordinate Judge made his final decree in which he held that the, 
Company was not entitled to recover anything from the defen- 
dant. The judgment also contains no reference to the ques- 
tion of settlement. The final order of the Subordinate Judge 
is in these terms i 

“ Defendant 1 is thus entitled to Rs, 1808,e703-10-8. At this rate plain- 
tit or the Company is entitled to recover nothing as profit. The plaintiff has 
brought suit No. 408 of 1910 against the defendant and the Company for getting 
the resolution under which the \Company agreefl to purchase the factory from 
plaintiff set aside on the ground that the said resolution is illegally passed. 
‘That suit has been all along kept with this suit after settling issues. Under 
the resolution the sale has taken place and the defendant Company is actually 
in possession and enjoyment of the factory since May, 1910. The profit and 
lors of the sale transaction has been considered in this suit as shown above 
Se practically speaking that suit has been disposed of by itself. 

“For the above reasons, I dismiss this suit. Plaintiff has succeeded in the 
preliminary decree but the final result is in defendant’s favour. Under these 
ciicumstances, I order that each party should bear his or their own costs of this 


KUILS FR ye oe 


The plaintiff and the Company appealed from this decree 
of the Subordinate Judge to the High Court of Bombay, and 
the learned Judges disposed of the appeal on the 22nd August, 
1916. They criticised, not without reason, the view of the 
Subordinate Judge absolving the defendant from all liability 
in connection with his dealings with the Company’s funds and 
with the profits made by him from the weaving factory with 
the funds of the Company. They held, in fact, that the de- 
tendant Kelvadas Tribhovandas had misappropriated the 
money of he appellant Company to his own use and then, be- 
ing called upon to account and restore what he had appropri- 
ated, claimed a-very large salary for “the time and skill” he 
had spent on the employment of that money ; and they justly 
rediculed the idea of the Subordinate Judge giving him remu- 
eration for his “work. In the result they made a decree 
against the defendant for a considerable sum of money. There 
was an application for review of judgmerft on the question of 
the alleged settlement of the 15th May, 1910, which was re- 
jected. The appeal to His Majesty in Council is from this 
decree of the High Court and the order on review. 


The main contention on which the appeal is based relates 
to the orders of the High Court with regard to the alleged 
adjustment. In their main judgment the learned Judges had 
said as follows — -> . ° 
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“When the dispute arose, negotiations appear to have been entered into, 
and on the agth of April, 1910, upon a representation by the defendant that he 
“had spent some three lacs and 66 thousand rupees upon building and stocking 
the factory, the appellant-company agreed by a majority resolution, which was 
confirmed on the rsth of May, to take over this factory at a price of Rs, 3,51,000 
in part payment of the defendant’s total indebtedness to them,” 


After stating that :— 


“There was a clear misrepgesegtation by one who was under a very spe: 
cial oblig&tion to make full and true disclosure, and that being so, it follows 
without the need of pursuing the argument through the somewhat nice and 
difficult case law of England, that the appellant-company was entitled to a re- 
fund of so fuch of this money as has been overpaid.” 


and dealing with the specific plea of adjustment, they state 
their views in the following terms + 


“On the 29th of April, 1910, after the preliminary decree had been passed. 
a resolution was passed, which was confirmed on the 15th of May at a Gene- 
ral Extraordinary Meeting, and it was contended on behalf of the respondent 
that that was a lawful adjustment of the suit which put an end to all further 
proceeding. This matter appears to have been brought before the Lower 
Court and issues were raise upon it on the 21st November, 1912, but the res- 
pondent or whoever was taking sides with him at the time pressed the matter 
no further. We cannot discover that any evidence whatever was offered to 
the Court in substantiation of this contention. The onus clearly lay upon the 
defendant-respondent and inasmuch as he failed to discharge it or even to at- 


tempt to discharge it, we are not now in a position to express any opinion upon 


this last contention and to afford relief on that ground. ” 


On the review application they dea] with the contention 
more fully. 

Their Lordships entirely concur with the views of the 
High Court on this point. They consider in the first place 
that there is absolutely no reality in the plea of adjystment ; 
that it was not a real adjustment after an examination of the 
accounts or ascertainment of the facts ; that. it was hever 
brought to the notice of the District Judge or of the High 
Court when the preliminary decree was under appeal ; that it 
was never mentioned before the arbitrators and-that soon after 
the defendant Company filed its afidavit the allegation 
was dropped. Besides, on a reference to Rule 3 of Order 23 
ct the Civil Procedure Code, it is abundantly clear- that what- 
cver might have taken place at the shareholders’ meeting it 
was not an adjustment within the provisions of thé Code. 
Rule 3 provides as follows :_ 

“ Where it is proved to the satisfaction of the Court that a suit has been 
adjusted wholly or in part by any lawfyl agreement or compromise, or where 


the defendant satisfies the plaintiff in respect of the whole or any part of the 
subject-matter of the suit, the Court shall order such agreement, compromise 
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or satisfaction to be recorded, and shall pass a decree in accordance therewith so 
far as it relates to the suit,” 


In ‘this case there is not the smallest proof of a bona fide 
adjustment, nor did the defendant ever ask the Court to record 
satisfaction and pass a decree* made in accordance with the 
alleged adjustment. 

On the whole their Lordst: ipg are of opinion that the judg-° 
ment of the High Court is correct and that this appeal should 
be dismissed with costs. They will, therefore, humbly advise 
His Majesty accordingly. 

Solicitor for appellant : E. Dalgado. 

Solicitors for respondents : T..L. Wilson and Co. 

Appeal dismissed. 
PRIVY COUNCIL. 

PRESENT :LoRpD DUNEDIN, LORD PHILLIMORE, SIR 
JOHN EDGE AND MR. AMEER ALI. 

(On appeal from the High Court of Judicature at 
Bombay). 


Nur Mahomed Peerbhoy and another ... Appellanis”. 
v. 
Dinshaw Hormasji Motiwalla and another... Respondents. 


Specific Performance —Contract for sale —Judicial sale subsequent to — 
Purchaser at —Specific performance of Contract against —Enforceability —— 
Notice of contract —Purchase with —E fect —Proof of notice —Quantum —C. P. 
Code of r908—S. 64. Explanation—AtHachment—Claims enforceable under— 
What are. 

A contract for the sale of immoveable property can be specifically enforced 
against a purchaser of the same at a sale subsequently held in execution of a de- 
cice against the contractor only if the purchaser at the judicial sale bought with 
notice of`tþe contract. Judicial sales would be robbed of all their security if 
vague references to antecedent contracts could, be held to invalidate the buyer's 
title, o | : 

ı Where the only evidence of the alleged notice to the buyer at the judicial 
sale was that the pleader for the contractee arrive/l at the sale at 4 p. m., the sale 
being begun before 3 P m., read*the agreement whiçh was in English, and made 
a general statement in the vernacular that his client would claim on the property 
and would himself bid at the sale, Aeld that theres was no such unequivocal notice 
as ought to have been given in the case of a court-agle. 

. On 19—8—1911, property of a judgment-debtor was attached in execution ot 
a Neeret obtained by A, and was in June 1912 put ap for sale after being attach- 
ed. On oth August 1912, the judigmentdebtor, the rst defendant, paid in the 
whole of | the decretal amount and costs, and therefore the sale was not confirm- 
ed, and the execution proceedings were struck of on 1—~10—1912, Before the 
payment of the decretal amount, namely, on 9-——8—1912, another execution ap- 


plication was filed by B, another creditor of the same judgment-debtor, and on 


1o—8—4912 the property was attached under that execution application. On 


*P. C, A. No. 36 of 1441. AK November, 1922. 
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128—1912, an application for rateable distribution filed, by B, was refused on 
ete ground that the money which had been lodged i in Court was not money realis- 
edi in execution. Thereupon B, applied for sale of the attached property, which 
was accordingly sold on 25——4—1913' 4nd purchased by thè 2nd defendant. 
Meanwhile, on 17—7—19r12 the judgment-ebtor entered into a contract‘ with 
the plaintiff for the sale of the same property. “ oe 


In a suit brought by the plaintiff for specific performance of the contract in 
his favour against the judgmest-d@btor, the 1st defendant,.and the znd defen- 
dant Qudere whether S. 64 C. P. C. of 1908 applied to the case and the contuact 
sought to be enforced was made unavailable to plaintiff against and defendant by 
virtue of S. - 64 read, with its explanation. 


44 1. A 72 (78) referred to, 
Lowndes, K. C. and Raikes for appellant. 
De Gruyther, K. C. and Brown for respondents. 
The Judgment of their „Lordships was delivered by 7 
Lord Dunedin The suit in which these two con- 


solidated appeals have arisen was brought in the Court of the. 


First Class Subordinate Judge of Thana on the 11th August, 
1913, by Dinshaw Hormasji Motiwalla against Adam Haji 
jacob, alias Adam Abdulla Patel, Nur Mahomed Purbhai 
Damji, who is defendant 2, and Waman Ganesh Desai, the 
defendant 3, to obtain under the Specific Relief Act, 1877, a 
decree for the specific performance of a contract of sale of 


the 17th. July, 1912, by which it was agreed that Adam Haji. 


Jacob should sell and convey to Motiwalla, and Motiwalla 
should purchase ~~ 


“ All that piece or parcel of land with the bungalow trees, plants, shrubs, 
ctt, and a well standing thereon, situate lying and being at Hill Road, Bandra, 
in the Thana District, Sub-District Bandara, admeasuring about 5,000 square 
yards, bearing Municipal No, 139 and City Survey No. 136, and®bearing Col- 
lectors Survey No. 17, Pot Nos 2, 3, 4 and 5, admeasuring 25 Gunthas, ‘and 
bounded, on the East by property of Rustomji Muncherji Jasuwala, on the West 
by property of Burjorji Ghamat, on the South by Government Hill Road, and 
vn the North by the land of Mr. Dias, and which said premises are particularly 
described in the title-deed now in the possession of the mor®gagees Sorabshah and 
Pirojsha Framji Bandrawala,” 


for the price of Rs. 45,600, of which Rs. 1,000 were, in com- 
pliance with the contract, paid as earnest money by Motiwalla 
to Adam Haji Jacob on the, execution of the contract. The 


purchase was to be completed within two months ftom the. 


17th July, 1912. The contract was registered by the Sub- 
Registrar of Bandra on the 22nd July, 1912. The only 
relief prayed for, to which it js necessary to refer, may, m 
eftect, be briefly stated as follows That it should beedecreed 


that Adam Haji Jacob, and the defendants 2 and 3, should. 
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cxecute a deed of sale in favour of Motiwalla, of the pro- 
perty described as bearing Municipal Number 139, and that 
Adam Haji Jacob should execute a deed of sale, in favour 
of Motiwalla,-of the property described as bearing Collector's 
Survey Number 17, Pot Numbers 2, 3, 4 and 5. 

Adam Haji Jacob, by his written statement, admitted 
that the contract of the 17th Jufy,*1912, was made and 
that he had received as earnest money Rs. 1,000, and pleaded, 
in effect, that he was ready and willing to convey to Motiwalla 
the property bearing Collector’s No. 17, Pot Nos. 3, 3, 4 
and 5, but that he was unable to convey to Motiwalla the 
property bearing Municipal No. 139, as it had been sold on 
the 25th April, 1913, to the defendant 2, in execution of a 
decree against him, Adam Haji Jacob. 


The defendants 2 and 3, who claimed title under the 


Court-Sale of the 25th April, 1913, separately filed written 
statements, in which they pleaded that the contract of the 
17th July, 1912, was void under S. 64 of the Code of Civil 
Procedure, 1908. They also pleaded that all the property 
in respect of which specific performance was claimed by Moti- 
walla, was purchased at the Court-Sale of the 25th April, 
‘913, by the defendant 2, and they further pleaded several 
other matters, which, in.the view that their Lordships take of 
the case, need not be considered by them. 

To the allegation that the whole property was included 
in the Court-Sale the plaintiff replied that on the face of the 
Sale only the property being Municipal No. 139 was included. 

The history of the various executions as regards the 
lands in question are as, given by the learned Judges of the 
Court Sf Appeal as follows — 

“On the roth of August, 1911, an attachment was levied by a judgment- 
creditor under Darkhast No. 32 of g911, any in June, 1912 the property was put 
un for sale after bein# attached. On the oth of August, 1912, the judgment-deb- 
tor, that is, the first defendant ,paid in the whole, of the decretal amount and 
casts, and therefore the sale was not confirmed, and the Darkhast proceedings 
were struck off on the rst of October, 1912. Before the payment of the decre- 
tal amount, namely, on the gth of August 1912, another Darkhast was taken out 
by another decree-holiler, being Darkhast No. 120 of 1912, and on the roth of 
August the’ property was attached under that Darkhast, On the 12th of August 
the new decree-holder applied for rateable, distribytion of the proceeds of sale of 
the property. ‘That application was refused on the ground that the money which 
hud then been lodged in Court was not money realised in execution, but paid in 
cider to avoid the completion of execution, and there were, therefore, no assets 
rateably dittributable. His application having been refused, the second decree-hold- 
er applied for sale of the attashed property, which was accordingly sold in the 25th 
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of April, 1913. It was purchased by the second defendant for a sum of Rs, 11,500, 
Cn payment of the purchase-money by the second defendant, it became distributa- 
ble under the provisions of Section 73 of the Code, and would be assets which 
those entitled, to rateable distribution would look to so far as there had been exe- 
cution under the attachment at that time subsisting,” 


The description of the property as given in the prohibi- 
tory order of the roth August, 1911, was as follows :— 


Creditors of Adam Haji Jacob had obtained against him 
a money decree, and in execution of that decree they, on the 
19th August, 1911, obtained from the Court executing that 
decree “a prohibitory order and attachment of the following 
immoveable property of Adam Haji Jacob :— l 


1. One tiled, house on the Hill Road at Kasba Bandra in ‘Taluka Salsette, 
District Thana, having four slopes and walls of earth and stones (together with) 
the ground and the tenement, the front yard and the rear yard and the out- 
house and (together with) the room for preparing food and the kitchen and, a 
hut of (i. e, thatched with) palm-leaves for Mali (gardener) anfi (together 
with) one other small stable (roofed) with Mangalore tiles and a water-well 
and a privy and the pipe and (all) the appurtenances thereto, This house 
bears Municipal No. 139. The house) including the fruit-bearing and flower- 
bearing trees shrubs standing in the compound of this house an, together with 
the fences and hedges. The four boundaries hereof are as follows :—The same 
is bounded on the east partly by a stone wall and partly by a Mendi hedge, and 
beyond that there is the property of Jehangir-Rustomji Jasawala ; on the west by 
the stone wall belonging to the defendant himself, and beyond that there is the 
property of Burjorji Navroji Ghamat ; on the south by the public road and on 
the north by the following Survey Nos. in the Saja of Kasba Bandra :— 





pe rc 
Pot Fa(Ini 
a Be a Assessment. 
6 

Rs. a. p. 

1 0 0 

1 0 0 

3 0 0 
1 0 0” 








Now the schedule of the prohibitory order of the attach- 
ment of the roth August, 1912, specifies the property as be- 
ing Municipal No. 139, and gives first the description of the 
property as given in the order of the rgth August, 1911, 
without specifying the boundaries. It is clear, etherefore, 
that the sale of the 25th April, 191g, which forms the title 
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of the defendants 2 and 3, cannot include the land described 
as Survey No. 17, Pot Nos. 2, 3, 4 and 5. : 

The Subordinate Judge dismissed the suit upon the 
ground that the contract of which the plaintiff asks specific 
performance was made unavailable in respect of S. 64 of the 
Code of Civil Procedure, 1908. That section is as follows :— 


“Where an attachment has been made, any@private transfer or delivery of the 
property attached or of any inerest therein and any payment to the judgment- 
caebtor of any debt, dividend or other monies contrary to such attachment, shall 
be void as against all claims enforceable under the attachment.” 

“ Explanation—For the purposes of this section claims enforceable tinder an 
attachment include claims for the rateable distribution of assets.” 


With S. 64 should be read S. 73 of that Code, which, 
so far as it is material in considering the facts of this case, 
is as follows —— < 

(1). —Where assets are held by a Court and more persons than one have, 
before the receipt of such assets made application to the Court for the execution 
of decrees for the payment of money passed, against the same judgment-debtor and 
have not obtained satisfaction thereof, the assets, after deducting the costs of 
realisation, shall be rateably distributed among all such persons.” 


The Court of Appeal reversed this judgment and gave 
decree for specific performance. 

The difference of opinion lay in this. The learned Sub- 
ordinate Judge, relying on a judgment reported in 13 Bombay 
L. R., 1189, held that S. 64 with its explanation made any 
transfer to follow on the contract void in a question with per- 
sons having a claim for rateable distribution, and as the exe- 
quting creditor under the attachment of the 9th August, 1912, 
had applied, for rateable distribution under the attachment of 
the 19th August, 1911, before the proceedings under that 
attachment were, finally closed, that kept, so to speak, any 
transfer in respect of the contract of July, 1912, void until 
it was made finally void against him by the prohibitory order 
under his own att@chment of the 9th August, 1912. 

The Court of Appeal held that as the contract of July, 
1912, was only a contract to sell, and not aetransfer with deli- 
very of any property or interest, S. 64 had no application. 
They then held that S. 40 of the Transfer of Property Act 
directly applied, and that in the ‘terms of that section the 
plaintiff was a person entitled to the benefit of an obligation 
arising out of contract and annexed to the ownership of im- 
moyeable property, and as such entitled to enforce it against 
a transfesee with notice ; and- they held that the buyers at 
the Court-Sale had notige of the contract. 


s 
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The point raised by the learned Judge seems to their 
Lordships to be one of considerable difficulty, and not as easily 
to be disposed of as was done by the learned Judges of the 
Court of Appeal. In particular, it would have to be consi- 
dered whether what was said in the case of Mina Kumari v. 
Bijoy Singh Dudhuria (1), has any bearing on the question, or 
whether that case is rendered inapplicable owing to the dif- 
ferertce of phraseology of S. 64 of the Civil Procedure Code 
of 1908 from S. 276 of the Code of Civil Procedure of 1882, 
under which that case was determined. It would also have 
to be considered whether at any given moment the plaintiff was 
able to get specific performance. ‘Their Lordships, if it had 
been necessary to determine these questions, would have re- 
quired further argument. But they do not now think it neces- 
cary to decide the question, because they think the plaintiff's 
case fails on another ground. 


Assuming that S. 64 has no effect, and that S. 40 of the 
Transfer of Property Act has full scope, it is only if the pur- 
chaser at the Judicial Sale bought with notice of the contract 
that it could be enforced against him. Now on this point the 
evidence seems to their Lordships quite unsatisfactory. Judi- 
cial Sales would be robbed of all their security if vague refe- 
rences to antecedent contracts could be held to invalidate the 
buyer’s title. The notice given here is said to have been 
given by a Mr. Kirtikar, a pleader acting on behalf of the 
plaintiff. But Mr. Kirtikar did not arrive at the sale until 
4 p. m., the sale being begun before 3 p.m. He says he read 
the agreement, which was in English, but that he made a gene- 
ral statement in the vernacular that his client would claim on the 
property ; further that the plaintiff himself, would bid at the 
sale. Kirtikar's statements are denied by the defendants’ wit- 
nesses. But taking them at their best, they seem to their 
Lordships far short of such unequivocal n&tice as ought, they 
think, to have, to have been given in the case of a Court-Sale. 


Their Lordships think that the plaintiff fails in his case. 
The result is that, inasmuch as their Lordships have already 
held that the appellants have not purchased plots Pot Nos. 2, 
3, 4 and 5, and have no locus standi to resist the plaintiff's 
claim in respect of thbse plots, but that, on the other hand, they 
have made out their claim to retain plot Municipal No. 139. 
the decree for specific performance cannot stand, and the ap- 
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peal must be allowed ; but the first respondent should have 
liberty, to apply in the High Court, if so advised, to have a 
decree for specific performance in respect of plots Pot Nos. 2, 
3.4 and 5 upon such terms as to the Court may seem just. The 
order of the Subordinate Judge tHat Adam Hadji Jacob should 
repay Motiwalla Rs. 1,000 should stand. The appeal from 
the decree of the High Court in Agam Haji Jacob’s appeal 
to the High Court should be dismissed. The appellants will 
have the costs of the consolidated appeals. Their Lordships 
will humbly advise His Majesty accordingly. A 

Solicitors for appellant : T. L. Wilson and Co. 

Solicitors for respondent : Ashurst, Morris, Crisp and Co. 
ae Appeal allowed. 

PRIVY COUNCIL. 

PRESENT :-_.ViscouNT HALDANE, Lord SHaw, LORD 

PARMOORE AND Mr. AMEER ALI. 


Heng Moh and Company A ppellants*. 
v. 
Lim Saw Yean and others Respondents. 


(On appeal from the Chief Court of Lower Burma). 
Mortgage—Equitable mortgage —Proof of--Quantum —Privy Council —A p- 
peal —Evidence additional —Admissibility. 
Held, affirming the decision of the Court below that the appellant had en- 
tirely failed to prove that an equitable charge was created in his favour by de- 
posit of certain title leeds to secure a sum of Rs. 25,000 with interest. 


A petition filed by the respondents to bring further proceedings on the re- 
cord was formally dismissed as it was not found necessary to refer to the same. 


Dunne, K. C. and Sanders for appellant. 

De Gruyther, K. C. and Brown for respondents. 

The Judgment of their Lordships was delivered by 

Viscount Haldane :— Their Lordships are in a position to 
deal with this appeal at once. 

The question is a short one. Itis whether an equitable 
charge was creaed in favour of the appellant firm by deposit 
of certain title deeds to secure a sum of Rs. 25,000, with inte- 


rest. The Court of first instance decided that such a charge 
was constituted. The Court of Appeal has reversed the deci- 
sion. ; . 


The appellant was a money-lender and banker and he also 
carried on business, under another firm ħame, as a merchant. 
His merchant frm entered into partnership with one, Chwa 
Chivee Gee, who is now dead, but who is represented among 


ayth Apri, 1923. 


"P, C. A. No. 56 of 1942, | 
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4 


í : . PCG: 

the respondents. It was a business for the making and sale of aes 
soil, Itis not necessary to go into the history of that business. hae Va 

It is enough to say that there was an existing mortgage on one pany 
of its mulls for Rs. 25,000 ; the mortgagee was pressing for Pie Suw 

the money and Chwa Chwee Gee, who was the other active Yean 


aane 


. partner in the oil firm besides the appellant, went to the appel- viscount 
lant and asked him to raise the Rs. 25,000 which was necessary Haldane. 
to mee? the mortgagee’s claim. Under Art. 9 of the articles 
of partnership between the appellant and Chwa Chwee Gee and 
the other persons in the firm, it was provided that the mort- 
gages to which the mills were subject should be paid off out 
ot the share of profits of Chwa Chwee Gee. The reason for 
that was that Chwa Chwee Gee and another partner had 

brought the mills into the partnership subject to thesé mort- 
gages, while the appellant, who had nothing to do with the 
mills, had brought in Rs. 60,000 of capital ; and it was only 
right that the mills should be cleared so as to put the appellant 
on the same footing as Chwa Chwee Gee and the other part- 
ner, The articles of partnership provided, as has been said, 
that the profits of Chwa Chwee Gee were to go to pay off these 
mortgages. When Chwa Chwee Geen went to him the ap- 
pellant sent his clerk to the office of the original mortgagee’s 
lawyer, where the clerk paid off the mortgage and brought 
back the deeds and handed them over to the appellant. Now 
it is not suggested that on that occasion, when Chwa Chwee 
Gee was present, there was any verbal agreement come to 
about the mortgage. The clerk says that what was done was 
done the day before, and the question is whether this is true. ‘ 


The Court of Appeal, differing from the learned Judge, 
has said this in its judgment, at page 68 of the*record :_ 


“Waving regard therefore to the evidence, oral and documentary, and to 
the undoubted facts of the tase and the condict of the pagties, I am of opinion 
that plaintiff has entirely failed, to prove that defendants mortgaged the proper- 


ty in suit to him as alleged.” ° 
6 


The view taken was that this was a mere partnership 
transaction, an advance from one partner to another to be paid 
oft, like other advances already existing, out of profits, and 
there was a very good prospect of profits ; indeed, it is sug- 
gested that enough profits had come in to pay off everything. 
Whether that was so or not, it was a transaction which might e 
very well have been entered into having regard to the state : 
of the business and to Cl. 9 of the articles of partnership. 
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The Court of Appeal negatives the alternative view that 
this was a transaction of mortgage independently between the 
appellant and Chwa Chwee Gee, and they proceed on various 
grounds. One of these is an important admission, which it has 
been contended was a mistake, but still stands, made by the 
appellant in cross-examination. He said he was manager of 
the firm in which he and Chwa Chyvee Gee were partners, and 
that as such manager in chief he “ took charge of alt books 
and papers as such,” that is as manager of the partnership 
firm, “ I took charge of title deeds from Ramen Chetty, ” that 
is the original mortgagee, “ when the mill was redeemed. 
The title deeds came to me because I lent the money as Heng 
Moh's.” ‘That may or may not be so, but he said it was in 
the capacity of manager in chief of the partnership firm that he 
took charge of the deeds, and this is borne out by the docu- 
ments, which show that the debt is one which is treated as a 
debit of Chwa Chwee Gee in the partnership accounts, both 
as regards the capital of Rs. 25,000 and also as regards the 
interest. 


Then there is another very significant fact, and that is that 
in the appellant’s own books, the books of his own business, 
which he, a shrewd man of business, as the Court of Appeal 
said, carried on as money-lender or banker, there is not any 
entry of a transaction by way of mortgage, equitable or other- 
wise. What is found there fully supports the view that their 
Lordships take of the transaction, in regard to which they are 
in agreement with the Court of Appeal. 


Under these circumstances their Lordships conceive that 
the jutigment qf the Court of Appeal was right and they will 
humbly advise His Majesty that the appeal should be dismissed 
with costs. 5 


Ld 
There was a petition by the respondents to bring further 
proceedings on the record. Their Lordships have not found 
it necessary to refer to those proceedings and the petition will 
be formally dismissed and the respondents must pay their own 
costs of gt. ? 


Solicitor for appellant 4. M. Bramall. 


Solitors for respondents : Sanderson and Orr Dignams. 


. 2 


i Appeal dismissed. 


6 
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PRIVY COUNCIL. 


PRESENT: LORD BUCKMASTER, LORD DUNEDIN, LORD 
CARSON, SIR JOHN EDGE AND LORD SALVESEN. 


(On appeal from the High Court of Judicature at Fort 
William in Bengal.) 


Kumar Prasanna Deb Rayat ... Appellant*. 
ý v. 
(:ddhab Chandra Shaha, since deceased, and 
otherg ... Respondents. 


Consolidated Appeals. 


Bengal Tenancy Act —S. so Sub-S, (2) -——Presumption under —Rebuttal of 
~:Kabuliyat executed on basis of pre-existing tenure not sufficient. 


Where, to rebut the presumption established by S. 50, Sub-S. (2) of the 
Kengal Tenancy Act, the appellant relied upon a Kabuliyat under which the res- 
pondents held their title, and the Kabuliyat proceeded upon the basis that there 
Were pre-existing rights, and did not show that there had been a new tenancy 
then created, Aeld that it could not be relied upon for the purpose of showing 
that there had been a change in the rent since the date of the Permanent Settle- 
ment, 


Consolidated appeals from Judgments and Decrees of the 
Calcutta High Court which confirmed the decrees of the Lower 
Courts. 6 


De Gruyther, K. C. and Dube for appellant. 


Lord Buckmaster Their Lordships see no reason for 
the further consideration of this case. The whole question 
for determination is whether or no there has been proved in 
the suits which have ended in these appeals anything which 
will rebut the presumption established by S. 50, sub-8. 2 of 
the Bengal Tenancy Act, 1885. That presumption is stated 
to follow from these conditions, that :— 

“Tf it is proved in eA suit or other proceeding under this Act that either a 
tenure-holder or raiyat ande his predecessors in interest have held at a rent or 
1ate of rent which has npt been changed during the twenty years immediately 
before the institution of the suit or proceeding it shall be presumed, until the con- 


trary is shown, that they tave held at that rent or rate from the time of the Per- 
manent Settlement.” . 


The presumption upon which the appellant relies is to be 
found in the form of the kabuliyat under which the respon- 
dents held their title. This has been the subject of consider- 
ation by the High Court and by many judges in thg various 


tP, C. A. Nos. 27 and 13 of 1922. . aud April 1923. 
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suits. The real question upon the face of that kabuliyat is 

whether it shows that there has been a new tenancy then 

created, or whether it is executed in reliance upon a pre-exist- 


ing tenure. 

Their Lordships have considered the document carefully, 
and they see no reason whatever to differ from the views ex- 
pressed in the Courts through which this case has proceeded 
that the kabuliyat undoubtedly proceeds upon the basis that 
there were pre-existing rights, and consequently it cannot be 
relied upon for the purpose of showing that there bas been 
a change in the rent since the date of the Permanent Settle- 
inent. 

For this reason their Lordships will humbly advise His 
Majesty that these appeals should be dismissed. As the 
respondents have not appeared, there will be no order as to 
costs. 


Solicitors for appellant : Watkins and Hunter. 
Appeal dismissed. 


PRIVY COUNCIL. 


PRESENT - VISCOUNT HALDANE, 
PARMOOR AND Mr. AMEER ALI. 


Lorp SHAW, LORD 


(On appeal from the High Court of Judicature 
at Bombay.) 
Putlibai and others > Appellants*. 


V. 
Sorabji Naoroji Gamadia and others Respondents. 


Will —Qonstruction —Residence and maintenance of sons and daughters— 
Provision for—Husband of daughter, wife of son, her or his family servants— 
Right to Yesidence og maintenance of —-Right “ personal” —Meaning —Succes- 
sion Act, Ss. 100 to 102-—~A pplicability-——-Construction-——English Law and technical 
C onsiderations—A pplicabtlity—JV ill—Provistons in, contravening Ss, 100 to 102— 
W1ll—Construction—Lew and customs of parties—Regard for—Necessity—Joint 


family rights—Conception of-—Parsis—A pplicability to-—Future interests—Decla- 


ration of—Rule as to—Inapplicability to questions necessary to be decided for 
determining rights of parties before Court—IVill—Cotsiruction—Sutt for—Costs 
of parties—Costs to be paid out of estate—Order for. | 

By his Will a Parsi testator disposed by cl. 9 of certain houses in Bombay 
described at the Mahalakshmi Bungalow and 56, Homjee Street, along with 
ccrtain furniture and other effects 5 

“upon trust to permit my daughter during her life and until her death or 
marriage whichever shall first happen, and also all my sons and also their res- 
pective families during as well *as after the respective lifetime 


*P, C. A. No. 9 of 1992. 





15th* May, 1923. 


Ld 
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of such respective sons, including the widows of any of my pe 
male lineal descendants to occupy the said premises and Putlibai 
wake use of the said furniture and effects free of rent during their respective v. 
lifetime and until the youngest of my grandsons living at the death of the last Sorabji 
survivor of my sons shall attain the age of 18 years and from and after such Panah 
youngest of my grandsons as aforesaid shall attain the age of 18 years to sell, 
realise, and convert the same into money and divide the sale proceeds after 
deducting all expenses among such peisons as shall be entitled to the proceeds 
of my gther properties under “tthe *directions in that behalf contained in cls. 11, 
12 and 13 hereof, provided always and I hereby direct that the right of resi- 
dence hereby granted to every member of the family as aforesaif is strictly per- 
sonal and, will entitle such member personally to right of residence and use 
of the furniture and effects, but that such rights shall not entitle any member 
entitled thereto to transfer or alienate the same.” 


By clause ro the immoveable properties in Bombay, including the Bangalow 
and the Homjee Street houses, subject to the trusts affecting them already men- 
tioned, were devised on trust to expand the net income for the maintenance and 
upkeep of all such of his children and their respective families entitled to the 
right of residence under clause 9 as should reside in the premises there reserved 
fur their 1esidence, until the expiration of ten years from his death or until the 
death of his last surviving son whichever event should first happen. 


Held that, on a true construction of clause 9, the words used imported a 
gift to the sons of the right to occupy for themselves and their wives and families, 
along with such servants as were required. The words gave the right to the 
sons themselvees, and it was only through them that it extended to those they 
woul, naturally bring in for the purposes of occupation. The expression 
“ personal ” in the proviso to clause 9 signifiedp in the light of the words pro- 
hibiting alienation which followed, merely that the testator desired to prohibit 
attempts at alienation of a son’s title. 


Semble the daughter could not properly claim a right to bring in husband 
and family if she had them. Held that even she, if she resided, was entitled 


to have a cook and the servants necessary for a household. 5 
o 


Queare whether widows or families of decease sons had a title to reside. 
As to the persons entitled to the maintenance allowances providedeby clause 
10, held that the same principles applied. 


By clause ii, the above will directed that at the expiration of ten years, or 
after the death of the låst Surviving son, whichever should first happen, the 
Bombay properties and other proceeds (subject to the rights of residence already 
referred to), were to be dividefl into five shares, of which one was to go to 
cach gon. But he was ‘to have a life interest only. If he died, the persons 
presumptively entitled to the corpus under-subsequent provisions were to have 
the income until the death of the last survivor of the five sons. Then, by 
clause 12 each son might by deed or will appoint in favour of his ®wn sons or 
their lineal descendants, and on failure of such issue, then in favour of his 
widow and daughters or their lineal descendants, By clause 13, in default of 
the exercise of this power, the share of each son, if he had. left a son or issue 
of such son living at the death of the survivor of the testator’s sons, was to* be 4 
held for the sons of such son and the issue of his predeceased sonsêper stirpes, 
and if the son ðf the testator had left no such sog or issue then for his widow 
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and daughters and the issue of predeceased daughters. Clause 15 gave over 
the share in income or corpus alike of any beneficiary who alienated, in any of 
a number of ways and in that went created a discretionary trust, which might 
extend so far as the income was concerned, only to a part of ft, for the benefit ac- 
cording to selection by the trustees of some others of a class of beneficiaries some- 
what wider than that of those who were to take under clauses 11, 12 and 13. 
The 16th clause also put an end to the title of every beneficiary who ceased to 
profess or married any one not professing the Zoroastrian faith, and gave the 
interest over in favour of those who took on fhe Yeath of such beneficiagy. 


Held, that the limitations in clauses 11, 12, 13 and 16 contravened the pro- 
visions of S. roo of the Succession Act, and that the direction in the will im: 
paying the postponement of the division of the residue for 10 years, of until the 
death of the last surviving son was inoperative, the interests to which it at- 
tached being absolute. 


The rules enacted in Ss, roo to 102 of the Succession Act constitue the law 
uf British India applicable to succession to the property of everyone except 
Hindus, Mahomedans or Bud@hists) They are, therefore, applicable to those 
subject to a variety of systems of jurisprudence, and must therefore be construed 
aml according to the generally current meaning of the words used and apart from 
such technical considerations as are only appropriate in the law of England. 


Although the principle of joint family may not apply to a Parsi with the 
rigidity with which it applies, for example, in the case of a Hindu, still the con- 
ception of joint family rights which is common in oriental countries ought not 
to he left wholly out of sight in interpreting the words of a Parsi in his will. 


The principle that declarations are not usually made as to future interests 
is inapplicable to a case in which questions which do not arise have yet to be 


_ decided to determine the rights,of the parties before the Court. The interests 


in such a case are not merely future interests. 
Costs of all parties to the Privy Council Appeal as between so.icitor and 

chent directed to be paid out of the estate. 

Upjohn, K. C. and Ratkes for appellants. 

Sir John Simon, K. C. and Wood for 1st respondent. 

De Gruyther, K. C. and McNair for other respondents. 

The Judgment of the Board was delivered by 

Viscount Haldane [his is an appeal from a decree, 
made on the 8th April, 1920, of the High Court at Bombay, 
in its appellate capacity, affirming with variations a decree 
dated the 14th March, 1919, of Macleod, J., the Judge of 
first instance. The questions decided arese in a suit for the 
construction and administration of the trusts of the will of the 
late Naroji Jehangir Gamadia, who left a large estate, mainlv 
in Bombay. The chief questions which their Lordships have 
to decide are whether certain provisions made by the will for 
persons other than the testator’s sons and daughters, relating 
ta residential property, are valid, and whether other and more 
general elispositions also made by the will can be treated as 
effective. ° ° 
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The Courts below have decided that all the dispositions Re: 
referred to, with certain limited exceptions, are invalid, and Putlibai 
that consequently the property is now presently divisible bet-  sorabji 
ween the testator’s sons equally under a gift of the residuary — Naoroji 
estate, but subject for a limited period to a right of mainte- eee: 
nance out of the income of such persons as during that period Viscount 
may be entitled to the bepefit of such of the excepted disposi- aa 
tions*of residential property as have been found to be valid. 

The suit was originally brought by the first respondent 
against the respondents Nos. 4, 2, 3, 5 and 6, and the present 
appellant. The respondents Nos. 7, 8 and 9 were added as 
defendants by order. The respondent No. 10 is a child of 
the first appellant, and was added as a defendant during the 
proceedings in the Appellate Court below. 

The first appellant is the daughter-in-law, and the second 
and third appellants are sons of the testator, who left, in addi- 
tion three other sons and a daughter, who are respondents. 
The second and third appellants were defendants to the suit, 
and by an Order in Council of the 27th March, 1923, were 
ordered to be added as co-appellants. 

By the will of the testator, after declaring certain charitable 
trusts of a house in Bombay, as to which no question now arises, 
disposed by cl. 9 of other houses in Bombay described as the 
Mahalaxmi Bungalow and 56, Homjee Street, along with cer- 
tain furniture and other effects :— 
ara’ “upon trust to permit my daughter during her life and until her 
death or marriage whichever shall first happen, and also all my sons and also 
their respectivet families during as well as after the respective lifetime of 
auch respective sons, including the widows of any of my male lineal descen- 
dants to occupy the said premises and make use of the said furniture and 
eflects free of rent during their respective lifetime and gotil the youngest of 
my grandsons living at the death of the last survivor of my sons shall attain 
the age bf 18 years and from and after such youngest of my grandsons as 
aforesad shall attain the Sge of 18 years to sell, realise agd convert the same into 
money and divide the sale proceeds after deducting alf expenses among such 
persons as shall be entitled to the proceeds of my other Bombay properties 
under the directions in®that behalf contained in cls. 11, 12 and 13 hereof. 
provided always and IJ hereby direct that the right of residence hereby 
granted to every member “of the family ab aforesaid is strictly personal and will 
entitle such member personally to right of residence and use of éhe furniture 
erfi effects but that such rights shall not entitle and member entitled thereto . 
to transfeer or alienate the same.” 





There then followed provisos that on any attempted 
alienation or transfer the right should cease, and afso provi- . 
sions directing that in case of any son marrying a daughter or 
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son's daughter of a certain person or ceasing to profess the 
Zoroastrian faith or marrying a person who did not profess 
that faith or was not born of Parsi parents professing that 
faith,” then and in any such case the trust in favour of such 
person and his family for the right of residence and use of 
furniture herein contained shall forthwith cease and determine 
and become void. ” nge ; 

By cl. 10 the immoveable properties in Bombay, inchiding 
the bungalow and the Homjee Street houses, subject to the 
trusts affecting them already mentioned, were devised on trust 
to expend the net income for the maintenance and upkeep of 
all such of his children and their respective families entitled to 
the right of residence under cl. 9 as should reside in the pre- 
mises there reserved for their residence, until the expiration 
of ten years from his death or until the death of his last sur- 
viving son, whichever should first happen. 

It is on these two clauses that the first question to be de- 
cided arises. It will, however, be convenient before fur- 
ther reference to this question, to set out so much of the rest 
of the will as is required for the decision of the other questions. 

Cl. 11 directed that on the expiration of the first ten years 
from the testator’s death, or from and after the death of his 
last surviving son, whichever shall first happen, the trustees 
should divide the Bombay properties (but the Mahalaxmi Bun- 
galow and the Homjee Stret House subject to the right of resi- 
dence therein granted), or the sale proceeds thereof, and the 
investments for the time being representing the same, into five 
equal shares, and should hold each such share as that of 
cach such son upon trust to pay the income of each such share 
to sucheson until his death, and from and after the death of 
cach son, or, if he should have died previously to pay the same 
to such persons as should be presumptively entitled to the 
corpus under the provisions in that behalf thereinafter contain- 
cd, until the death of his last surviving son, and from and 
after the death of the last surviving son tę hold each of such 
shares upon such trusts as such son might have pursuant to the 
power in that behalf thereinafter given in cl. 12 directed. 

Cl. ™ authorised every son whose interest should not have 
ceased under cl. 16 to dispose by will oredeed upon such trusts 
and upon such conditions with such restrictions, powers--and 
provisions as he might think fit, but subject to the proportion 
of shareseand order of priority thereinafter provided and sub- 
ject to cls. 15 and 16 in favour of his issue, widow or next of 
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-kin, of the share which should be treated as allotted to him 
as aforesaid, provided that he should exercise the power in 
the manner following :— 

(1) If the son had sons or lineal descendants of sons, 
then in their favour only. (2) In default of these, in favour 
of his widow and daughters or lineal descendants of daughters. 
(3) Only in default of any lineal descendants male or female 
in favdur of any other next-of-kin. 

Cl. 13 directed that, in default of the exercise of the 
power sg given, each son’s share should devolve on his sons 
or their issue per stirpes, and failing such sons or issue, on his 
sons’ widows and daughters, or the issue of the latter. In 
the event of failure of sons and daughters and their issue the 
widow of any son was to take one-fourth of his share, and 
the testator’s remaining sons were to have the remaining three- 
iourths added to their shares. 

Cl. 14 devised the residue of the testator’s property to 
the executors upon trust to convert for payment of funeral and 
testamentary expenses, debts, and legacies, and to divide the 
balance into five equal parts, and to pay one part to each of his 
sons for his absolute use with a proviso that the trustees should 
not be bound to sell for ten years, and should in the meantime 
be entitled to carry on the business of the testator. 

Cl. 15 directed that in case any person beneficially entitled 
to any share in the income or corpus of the estate should 
(1) alienate or charge his interest ; or (2) become bankrupt; 
or (3) ‘should have decree passed against him for over 
Rs. 25,000 ; or (4) should become indebted in any sum or 
sums exceeding Rs. 25,000, his interest should therevfpon cease 
and become void, and it was directed how such interest should 
be applied according as it was a share in the income or in the 
corpus. ` 

Cl. 16 directed that if any beneficiary should cease to pro- 
fess the Zoroastrian fgith, or become a convert, or marry a 
person not born of Parsi parents, his interest should forthwith 
cease and become void as if he or she had died, and the trus- 
tees should hold such interest in trust for such persons or per- 
son as should be entitled to it on the death of such beneficiary, 
but subject to the provisions of cls. 15 and 16. 

The questions raised in this appeal fall under two heads. 
The first relates to the persons entitled to the rights of resi- 
dence given by cl. 9. The second is concerned with whether 
the five sons of the testator to whom he has given his residuary 
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cstate have become entitled to have it divided among them at 
once, provision being made only for the maintenance and resi- , 
dence of the testator’s daughter, the right to such an immediate 
division being based on the invalidity of the limitations and 
powers in cls. 11 to 16, inclusive. 


The case was elaborately argued in the Courts of Bombay, e 
frst before Macleod, J. and afterwards before the High Court 
at Bombay in its appellate jurisdiction, Heaton, Acting Cols 
and Marten, J. being the Judges. In the Court of Appeal 
there were two hearings, the first of which resulted m a judg- 
ment mainly concerned with procedure and ending wtih a 
direction for a re-hearing to be concerned with the merits. The 
ve-hearing took place in the spring of 1920. The outcome 
was that the decision of Macleod, J. was, so far as the sub- 
stance was concerned, afhrmed, but for somewhat differenc 


reasons, and with declarations whch differed in form from 
those made by him. 


The learned Judges in both Courts below delivered opi- 
nions characterised by much knowledge and consideration and 
from the work put into those judgments their Lordships have 
derived much assistance. If they have arrived at conclusions 
on certain points divergent from those reached below, it is not 


from want of appreciation of the weight attaching to the 
views there expressed. 


Turning, in the first place, to the points raised on the con- 
structon of cls. 9 and 10, these are whether the rights of resi 
dence and maintenance under these clauses extend to anyone 
excepting’ the sons and daughter of the testator. So far as 
the question is one of ‘more than mere construction account 
must be taken*of the provisions in the Indian Succession Act, 
under which, by S. 100, “ where a bequest is made to a person 
not in existencesat the time of the testator’s death, subject to 
a prior bequest ‘contained in his will, the later bequest shall be 
void, unless it comprises the whole of the, remaining interest ot 
the testator in the thing bequeathed.” Section 101 of the Act 
invalidates any bequest: whereby the vésting of the thing be- 
queathad may be delayed beyond the life of a person living at 
the testator’s death, and the minority of,some person to be 
in existence at the expiration of that period, and to whom, if 
he attains full age, the thing bequeathed is to belong. S. 102 
providgs that if a bequest is made to a class of persons, with 
1egard to some of whom it is inoperative by *reason of. the 

am 
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rules in the two preceding sections or either of them, such be- 
quest is void. ; 

The rules just quoted constitute the law of British ie .ap- 
plicable to succession to the property of everyone except 
Hindus, Mohammadans or Buddhists. They are, therefore, 
applicable to those subject to a variety of systems of jurispru- 
gence, and must therefore be construed according to the gene- 
rally Current meaning of the words used and apart from such 
technical considerations as are only appropriate in the law of 
I:ngland. The will in the present case was that of a Parsi, 
and, although the principle of joint family may not apply to 
a Parsi with the rigidity with which it applies, for example, in 
the case of a Hindu, still the conception of joint family rights 
which is common in Oriental countries ought not, in their Lord- 
ships’ opinion, to be left wholly out af sight in interpreting the 
words of a Parsi such as the author of the will before them. 
When, therefore, the question arises as to the meaning of the 
direction in Clause 9 to the executors to permit occupation to 
the daughters until death or marriage, and to all the 
sons , and also all their- respective families, during 
is’ well as after the respective lifetimes of the 
sons, includng the widows of the testator’s lineal male descen- 
dants the testator ought to be contemplated, as. having before 
his mind the family arrangements which would be natural in 
the case of his own sons. As to the daughter no question 
arises. No reference is made to a family in her case, and 
it may well be that she could not properly claim a right to 
bring in husband and family if she had them. But in the 
cases of the sons their Lordships think that on tHe true con- 


struction of the words the title conferred on them tq occupy | 


cxtended to occupation along with their wives and families. 
The qutstion is one purely of intention as shown by the parti- 
cular words used if this will, and their Logdships think that 
so regarded the words give the right to the sons themselves, 
and that it is only ghrough them that it extends to those they 
would naturally bring in for the purposes of occupation. 
Servants must be included on more general grounds. Even 
the daughter must be entitled if she resides to have a cook 
and the servants necessary for a household. But, while in 
her case it is not natural in the same way that she should 
bring with her a family of which she is not the head, in the 
cases of the sons they may have such families and ge bound 
by religion*as well as law to have these resident with them. 
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Bute The individual right of occupation is, therefore, although 
pales made strictly personal by the proviso to the clause, one which, 
Sorabji While given to the sons themselves, is of this character. The 
Naoroji expression “personal” in the proviso signifies, in the light 
Gamadia a j è : 

ane of the words prohibitng alienation which follow, merely that 
viscount the testator desired to prohibit attempts at alienation of a 


son’s title. As the sons are all alive, no question so far 
arises as to the title to reside which can be claimed fbr the 
widows or families of deueased persons. 
dheir Lordships therefore abstain from expresging. an 
opinion on the title in such circumstances. They desire merely 
to point out that Ss. 99, 100 and 101 may give rise to difficulty 
in the claim of a widow and family who have survived a son. 
It is not clear that the whole of the testator’s interest in the 
thing: bequeathed was comprised in the bequest in such a case 
in their favour. All that is decided on this occasion is that 
the words used to import a gift to the sons of the right to 
occupy for themselves and their wives and families, along with 
such servants as are required. The appellant, Putlibai, is the 
wife of the appellant, Jehangir, and it is clear on this construc- 
tion that she ought to be allowed to occupy along’ with ‘her 
husband who supports her claim, if he desires it. But the 
title is in law that of Jehangir, the husband, and not hers. It 
does not, however, appear that serious additional expense has 
been incurred through her having joined with her husband in 
this appeal, and the course taken has its convenience from the 
point of view of the Courts. What has now been said dis- 
poses also of the analogous question raised under cl. 10 as to 
the persons entitled to the maintenance anes provided by 
that clause. 
As to the other questions raised in the WE their Lord- 
ships have arrived at substantially the same results “as the 
learned Judges insthe Courts below. Théy think that, subject 
to provision being made for the valid bequests as to which no 
question arises, and for giving effect to the eights of ogcupation 
and maintenance just considered, the five sons of the testator 
-have a present title to have the residue of the testator’s estate 
divided between them The will "by cl. 11 directs that at the 
cxpiration of ten years, or after the death of the last surviving 
son, whichever should first happen, the Bombay properties and 
e their proceeds (subject to the rights of residence already refer- 
. red to), ere to be divided into five shares, of which one is to 
go to each son. But ,he is to have a life interegt only. If 


e 
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he dies, the persons presumptively entitled to the corpus under 
subsequent provisions are to have the income until the death 
of the last survivor of the five sons. Then by cl. 12 each son 
may by deed or will appoint in favour of his own sons or their 
lineal descendants, and on failure of such issue then in favour 
of his widow and daughters or their lineal descendants. By 
ci- 13, in default of the exercise of this power, the share of 
each son, if he has left a son or issue of such son living-at the 
death of the last survivor of the testator’s sons, is to be held 
lor the sons of such son and the issue of his predeceased sons 
per stirpes, and if the son of the testator has left no such son 
or issue then for his widow and daughters and the issue of pre- 
deceased daughters. 

Their Lordships concur in the view expressed in thejudg- 
ments of the Court of Appeal that these limitations contravene 
the provisions of S. 100. The bequests to the sons, daughters, 
widows and issue of the testator’s sons thus made do not in all 
possible instances dispose of the subject matter to which they 
apply, and so fail to comprise the whole of the remaining inte- 
rest of the testator. [Ít is obvious that he has reserved con- 
tingent rights which might . well prove to be of value. The 
unborn beneficiaries do not take the whole interest undisposed 
of by reason of the title of his own sons being only for their 
lives. But the difficulties are not exhausted, by these consi- 
erations. Cl. 15 gives over the share in income or corpus alike 
of any beneficiary who alienates, in any.of a number of ways, 
and in that event creates a discretionary trust, which may ex- 
tend, so far as the income is concerned, only to a part of it, for 
the benefit according to selection by the trustees of Some others 
of a class of beneficiaries somewhat’ wider than that gf those 
who.are to take under the clauses just referred to. The 16th 
clause @lso puts an end to the title of every beneficiary who 
ceases to profess, or marries anyone net professing the 
Zoroastrian faith, apd gives the interest over in favour of 
those who take on the death of such beneficiary. In the face 
of this clause it cannot be contended successfully that S. 100 
is complied with. “For the whole of the remaining inerest 
need not pass out of the hands of the trustees if there is a for- 
feiture of the income af the sons of the testator. 

It was argued that, even if these questions may-arise, they 
do not arise now, and that the Court ought to have refused to 
decide them, in accordance with the principle that deglarations 
are not usually made as to merely future interests. But the 
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interests are not merely future interests. If the argument based 
on the invalidity of the subsequent limitations just considered 
is well founded, the five sons have a present title to the residue 
subject only to the minor provisions already referred to, which 
title they are now in a position to’enforce. : 

It follows from this conclusion that in so far as there is 
2 direction in cls, 10, 11 and 14 implying a postponement of 
the division of the residue for ten years, or until the death of 
the last surviving son, that the direction is inoperative, the in- 
terests to which it attaches being absolute. 


Their Lordships think that what they have said disposes 
ot all the questions that were argued at the Bar. The reason- 
ing of Macleod, J. is somewhat different from that of the 
Court of Appeal, although the result he reached was in essen- 
tials not different. Their Lordships have not thought it neces- 
sary to express an opinion on the grounds on which Macleod, J. 
himself arrived at in conclusion that the five sons were presently 
entitled to absolute interests. But they appreciate the acute- 
ness which guided him in the distinctions he drew, and they do 
not desire to be understood as differing from his mode of ap- 
proaching the questions he decided merely because they have 
themselves adopted what seems to them the simpler argument 
which prevailed with the Court of Appeal. 


There remains the question of the form of the decree. 
After putting the procedure into what seemed to them a some- 
what better shape by the first judgment they delivered, the 
Court of Appeal declared in a final judgment, to begin with, 
that the right of residence given by cl. 9 to each son was strictly 
personal and did not entitle him to take with him his wife and 
childrew as residents. With this declaration their Lordships 
are unable to agree for the reasons already assigned. ‘They 
are of opinion that the right is one which is given at afl events 
to each of the sos now alive individually, and is a right which 
entitles each son to occupy not only by-himself, but with his 
wife and family and such servants as he requires. A declara- 
tion to this effect must be made. As to the rest of the decree 
of the Court of Appeal their Lordships see no reason to disturb 
any part Of it, and it stands afirmed. That Court dealt with 
the costs of the suit and of the appealein a fashion to which 
their Lordships take no exception, excepting so far as concerns 
the direction that the appellants, and the second respondents in 
the Court of Appeal should pay costs. ‘Their costs in the 
Courts below must be provided for out of the estate. 
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As to the costs of the appeal to the Sovereign in Council, 
they have given to this question consideration. The litigation 
has been occasioned by dispositions made by a wealthy testator 
in contravention of the law of India. The points so raised 
have given rise to much difhcilty and complication. ‘The first 
appellant may not strictly speaking have been entitled to sue 
or to bring this appeal. But her husband has joined with her 
ina way that gets over any serious consequences arising from 
this. Under these circumstances their Lordships think that the 
costs of all parties of this appeal as between solicitor and client 
should be paid out of the estate. The case will go back to 
the Court of first instance, with directions to vary the decree 
in accordance with what has been now said. 


They will humbly advise His Majesty accordingly. 
Solicitors for appellants : T. L. Wilson and Co. 


Solicitors for 1st respondent : Kenneth Brown, Baker, 
Baker 
Solicitor for other respondents : Ashurst, Morris, Crisp 
and Co. 


In THE HIGH Court oF JUDICATURE AT MADRAS., 


PRESENT : MR. Justice ODGERS AND MR. JUSTICE 
THLuGEs. 
Khaji Mir Majavath Alli. ... Appellant* (1st Defetdant). 


V. 


Khaji Mir Mujafar Alli and another ... Respondents (Plain- 
tiff and önd Defendant). 


Indian Limitation Act, Art. i144—Khajı inam landg—Adverse® possession 
against the office holder for over twelve years—W hether title of successors also 


barred. , y 

Where Kaji inam lands are held adversely to fhe office holder for the 
time being for over twelve years, the title of the office holder and his successors 
to the lands is barred by adverse possession under Art. 144 of the Limitation 


Act. 


The case-law on the subject reviewed and discussed. 


Second Appeal against the decree of the District Court 
of Kurnool in Appeal Suit No. 31 of 1920, preferred against 
the decree of the Court of the District Munsif of Marakapur 
in Original Suit No. 116 of 1919. A 
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ee Wai K. Ramanatha Shenoi for appellants. — 
Moigtar dmamuddin and Rafiuddin for respondents. 
se `The Court delivered the following 


as JUDGMENTS :__Odgers, J. The plaintif brought the 
gers.J, suit to establish his right to half share in the properties of one 
: Joram Bi deceased. As to items 3-6 in the plaint sche- 
dule, the defence is raised that they originally formed Khaji 
inam lands and that such lands were in fact inalienable and im- 
partible. The Munsif found that these items were the pro- 
perties of Joram Bi and were Jiable to partition and gave plain- 
tiff a decree. This was confirmed on Appeal by the District 
Judge. Joram Bi had been in possession for 40 years and the 
District Munsiff held that 1st defendant had failed to show 
that her enjoyment was permissive. He also held that the 
Khaji inams were divided among the several members of the 
Khaji family long long ago with the result that each member or 
group of members hold separate and defined shares. The 
District Judge also held that the several branches of the Khaji 
family were enjoying portions of the plaint items as their sepa- 
rate property. I am by no means certain that these findings 
are not sufficient to dispose of the appeal on the short ground 
that the Khaji inam lands have long ago become disannexed 
{rom the office and that the possessors have acquired an absolute 
right subject to any rights of resumption that Government 
might have. The case has however been argued before us 
on the law on the ground that Joram Bi’s possession cannot be 
considered to be adverse as the land in question always apper- 
e tained to the holder of the office and was resumable by him at 
uny time. 
The first case cited By the appellant (1st defendant) is 
Vidyavaruthi v. Balusami Ayyar (1). 
There the possession sotight to be declared adverse was 
¢# continued by a seriés of leases each valid for the lifetime of the 
grantors. The possession was clearly permissive. In 
Jalandhar Thakur v. Jharula Das (2), it was decided that a 
person not qualified for an hereditary office had not taken pos- 
session of jt by appropriating a share of the daily offerings to 
° which he had acquired no title. Each such taking was a fresh 
actionable wrong. There was here no question of immoveable 
property or of adverse possession. In Kamglathamma] v. 
cerns Pa a aan 








: r (19210 IL L; R. 44 M. 831 :41 M. L. J. 346. (P. C.) 
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Krishna Pillai (3) all that was decided was that the 1st defen- 
„dant had not acquired a right to the office by possession of the 
“lands for over 12 years. It was also held that Gnanasamban. 
da Pandara Saunadhi v. Felu Pandaram (4) had not over- 
ruled Mahomed v. Ganapati (54. 

Further reference will be made to those cases. In Dhanush- 
` kotirayudn v. Vankayala V enkatarathnam (6) it was held that 
Article 44 applies to a case of this sort and that a person in ad- 
verse possession of lands annexed to the office of Karnam for 
over the statutory period acquires a prescriptive title against 
the holder of the office and his successors following Neela- 
(kalam v. Kemarazu (7) and the Privy Council ruling in 
Gnansambanda Pandara Sannadhi v. Velu Pandaram (4). With 
regard to the latter case, the High Court in 
Velu Pandaram v. Gnanasambanda Pandara Sannadhi (8) 
had held that plaintiff's right was not barred as that 
suit was brought within 12 years of the accrual of the right. 
The Privy Council reversed this decision on the ground that 
the respondent Velu was only entitled as heir to his father Nata- 
raja and the latter’s' claim was barred as he had alienated to 
a purchaser whose possession was adverse. In Mahomed v. 
Ganapathi (5) it was held that (p. 280 subject to the law of 
limitation............ limitation). In this case the plaintiff 
sought to eject the defendant as holding under an invalid alie- 
nation made by plaintiff's predecessor in ofice. In Neelacha- 
lam v. Kamarazu (7), it was held that the Privy Council rul- 
ing in Guanasambanda Pandara Sannadhiv.V elu Pandaram(4). 
was applicable to lands alienated by the holder 
for the time being of the hereditary “office of 
Karnam and that possession adverse to the holder ef the 
Karnam’s office is adverse to his successors. The law thus 
seems perfectly clear. I must hold that this case falls under 
the rulings in Neelachalam v. Kamarazu (7), Dhanushkotira- 
yudu v. Venkayalu Venkatarathnam (6) and Gnanasambanda 
landara Sannadhi V.F elu Pandaram (4) . No question of 
limitation was raised by the pleadings or issues. It has how- 
ever become necessary to consider the law in the light of ap- 
pellants’ contention that rst defendants’ possession was per- 


missive as to which the District Munsif found there was no 
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evidence ; prima facie possession is adverse. One case re- 
mains to be considered. In Dhanushkotirayudu v. Venkayala 
V'enkatarathnam (6) reference is made to Papaya v. Ra- 
mana (9) where the decision in the latter case is said to be 
to the-same effect as the deciston in Neelachalam v. Kamara- 
au (7). ii 

A little difficulty has been caused partly by the brief na- ° 
ture of the report. In Papaya ¥. Ramana (9) the srd and 
4th defendants leased in 1878 land belonging to the Mirasi 
land of a Karnam’s office to the father of plaintiff and this land 
was alleged to have been wrongfully taken possession of by 
the defendants 1 and 2. These defendants pleaded that 
father of defendants 3 and 4 had mortgaged the land to them - 
in 1861 and that the mortgage was still in force. The Mun- 
sif found that the mortgage deed dated 1865 was unregistered 
and lost, not that defendants had acquired a title by adverse 
possession for 13 years. On appeal it was held that the deed 
of 1865 was nota mortgage and defendant held under the 
mortgage of 1861, “admitted by them.” The High Court 
held the alienation (of 1861) by the father of the defendants 
3 and 4 though no doubt good for his lifetime could not bind 
his successor and that that no adverse possession had been ac- 
quired against his successors as the suit had been brought with- 
in 12 years of their accéssion to office. There the possession did 
not begin to be adverse till that accession. In the present 
case the possession is found to have been adverse for a very 
long time 30 years at least. The decision (Ex. IM) in 1876 
can only be applicable in this case as res judicata and as such 
this was fot pressed before us. It is obvious that it cannot 
operate as such. The only point decided was that the plaintiff in 
that suit was it entitled to a separate share of the lands, fees 
and etc., belonging to the office of Khaji. It does not assist 
us to determine the questiofi in this appeat and is in our opinion 
irrelevant. The second appeal fails and must be dismissed 
with costs. r 

Hughes, J. This appeal relates only to items 3 to 6 
of the plaint schedule. These items fòrm a portion of the 
Khaji inam. The members of the Khaji family divided the 
inam lands amongst themselves many years ago and since then 
the members of the family had been in possession of separate 
portions of the Khaji inam. Ex. III shows that the inam 

9. (0883) IL R7M 8s. os O M an 
7 (1904) 14 ML J 438. + 
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was divided half a century before 1861 as the result of this 
, division, Akkumesh, husband of Jorambi was enjoying items 
¢ to 6 and after his death his widow Jorambi was in pos- 
session of them for more than 30 years. Joram Bi died in 1919 
without issue and the plaintiffs’ case is that plaintiff and res- 
, pondents 1 and 2 are the heirs but defendants are preventing 
` the plaintiff from getting his share and hence the suit. The 
defendénts do not dispute e right of plaintiff to a half share 
of the other properties of Joram Bi but they maintain that 
since the Ist defendant is the Khaji having been appointed to 
that office after the death of the previous Khaji, the 1st defen- 
dant is alone entitled to items 3 to 6 as they are inam lands 
and only the person who holds the office of Khaji has a right 
to the lands and patta is issued only in his name., 1st defendant 
claims that the inam lands are inalienable and impartible and 
he explains the division that-admittedly took place by saying 
that dayadies enjoyed some portions of the lands with the con- 
sent of the persons who were doing Khaji service. 

In the present case there is no evidence that the possession 
of Joram Bi was permissive. Assuming then that Khazi inam 
lands are inalienable and impartible the real question for deci- 
sion is whether when imam lands are held adversely to the 
cfhce holder for more than 12 years the person in adverse 
possession acquires a prescriptive title to the lands as against 
the holder of the office and his successors. The District Judge 
has found that the items 3 to 6 became the property of Joram 
Bi. 

The appellant (1st defendant) relies upon the Privy 
Council case in Musti Venkata Jaganadha v. Veerabhad- 
rayya (10) but the only point decidéd in that case was that 
when karnam service lands have been enfranchised the lands 
are the stparate property of the enfranchisee and not subject 
to any claim for paftition by other memberg of the family. 
No question relating, to adverse possession was considered 
therein. 

The next case auone by the appellant is the case Jhalandar 
Thakur v. Jharula Das (2) ; but that is not applicable here. 
In that case it was decided that a person who adversely appro- 
priated a share of the daily offerings due to a Sheba it was 
not thereby constituted a Shebait and every occasion of such 
wrongful taking was a fresh actionable wrong and so there 
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was no limitation. In 1 Law Weekly, at page 827 there 
is another case Chandrakantan v. Subbarayudu. No, 
doubt it is therein stated that even if the plaintiff's alleged 
joint possession with the office holders was regarded as ad- 
verse, this would not give hint a title even to a share of the 
income of the lands and for that position the learned “Judges 
refer to the case at page 549, quoted supra. But they found 
as a matter of fact that his enjoyment was permissive, 


In the Privy Council case Gnansambanda Pandara San- 
nadht v. Velu Pandaram (4), it was decided that the sale 
of the lands, forming the endowment of a certain religious 
toundation, by one Nataraja was invalid and Velu, the son of 
Nataraja could not claim to have been entitled to otherwise 
than as heir to and from and through his father, in whose 
lifetime the title had been extinguished by lapse of time and 
adverse possession of the defendant, and consequently Velu’s 
suit was barred. 

This Privy Council case was followed in Neelachalam v. 
Kamarazu (7). In that case it was decided that in regard 
to lands alienated by the holder for the time being of the 
hereditary office of karnam the case of Velu Pandaram is as 
much applicable as to lands alienated by the holder of the here- 
citary office of trustee and limitation runs from such date “ not 
only against the alienor but also against his immediate and 
other successors. ” 


These principles will also apply to the case of alienation 
by a Khaji who holds office hereditarily. 


Theecase on which the respondent chiefly relies is very 
much in point. It is Dhanushkotirayudu v. Venkayala Ven- 
katarathnam (6). In that case it was held specifically that 
a person in adverse possession of lands, annexed to.the office 
of karnam, for over the statutory period acquires a prescrip- 
tive title to the lands as against the holder of the office and 
his successors. In arriving at that decision, the learned 
Judges followed the case in Neelachalam v. Kamarazu (7) 


_and also Velu Pandaram’s case (4). But they also referred 


to the gase of Papayya v. Ramana (9) as being to the same 

effect. This has occasioned some difficulty because in the 

case Of Papaya v. Ramana (9) it was laid down that that 
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è 
suit was in time as it had been brought within 12 years from | 


the date when the succession to the office devolved on the 
plaintifs. It is argued therefore that that every successor 
in office has the right to sue from the date he becomes entitled 
to possession. This argument, based on Papaya v. 
Ramana (9) was in fact placed before the Privy Council 
in Velu Pandaram’s case but the Privy Council did not 
specifically refer to that®case and evidently considered it had 
no application and the reason is obvious when we examine 
closely the case Papaya v. Ramana (9). That case is quite 
consistent with the theory that Art. 144 of the Limitation Act 
applies. The point is that one has to ascertain when the 
possession became adverse. The possession in the case of the 
defendants in Papaya v. Ramana (9) was traced to a usu- 
fructuary mortgage and would not therefore be adverse to the 
mortgagor but would become adverse to his successor from 
the date of the death of the mortgagor, in other words from 
the date when the succession devolved on him. In Velu 
Pandaram’s case the possession was adverse ab initio. 


A similar explanation accounts for the decision in Maho- 
med v. Ganapathi (5) in which case also the possession origi- 
nally permissive under a lease, became adverse only when the 
successor became entitled to questjon the disposition of his 
predecessor, that is at the date of his predecessor's death. 
The case of Mahomed v. Ganapathi (5) was referred to in 
J. L. R. 23 Madras 439 and was considered to be consistent 
with the view that adverse possession held during the last 
othce-holder’s time bars his successors too. In the same 
case, reference was made to the decision of the High Court 
in Velu Pandaram’s case (8) and it was pointed out that the 
decision might not be reconcilable with the rule so stated and 
the Privy Council later on reversed the decision in Velu 
Pandaram’s case (8). > 

In fact, so long as the alienation is good for the lifetimc 
of the alienor, lirfitation commences to run as against the suc- 
cessor not from the date of alienation but from the date of the 
«lienor’s death. e 


2 * a * + 
It is otherwise when possession is adverse from the start. 


There is only one other case to which reference need be 
made as it has been relied upon by the appellant and that is 
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the Privy Council case in Vidya Varuthi v. Baluswami 


Atyar (1). But the decision is against him. Itis clear 
therefore that a lessce has not adverse possession under 
Art. 144 during the life of the head of the Mutt who granted 
the lease-and if the lessee’s posséssion is consented to by the 
succeeding head, that consent can be referrable only to a new 
tenancy created by him and there 1s no adverse possession until 
his death. ° 

Applying the principles which appear to be settled by the 
cases referred to supra and specially by Dhanushkotirayudu 
y. Venkayala Venkatarathnam (6) the present case can be 
casily disposed of. Joram Bi of course was never Khaji and 
did not hold the land by virtue of the Khaji office nor did her 
husband before her. Joram Bi held possession of the land 
adversely for over 30 years, and the fact that she and her 
husband were members of the Khaji family makes no differ- 
ence, since only one member of the family could be Khazi 
and therefore entitled to the inam lands. Since the partition 
many years ago the various members have held the various por- 
tions allotted to them as separate properties and therefore 
adversely to each other. By this adverse possession Joram 
Bi acquired title to the land and on her death plaintif became 
entitled to half share. I agree with my learned brother that 
the appeal must therefore be dismissed with costs. 


C. A. S. —___ Second Appeal dismissed. 





IN THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT :__Mr. Justice RAMESAM. 
Akula Sudarsana Rao ... Petitioner* (Respondent). 


V. 

J. A. Christian Pillai and otheps.. . Respondents (Petitioners ) 

Office —Restgnation pffiice becomes vacant only on "acceptance of rengna- 
tion—Resignation by an Honorary Magistrate, when takes effect—Madras Local 
Boards Act XIV of 1920 Ss. 4 and 57 —Filing a petition under S. 57, whether 
one of the ordinary functions of a member —Member who has not taken his seat, 
whether can file a petition under S. 57. 

An Honorary Magistrate does not cease to hold his office on his resignation 
but only when the resignation is accepted. 

An office does not become vacant on the resignation of the office-holder ; but 
only on the acceptance of the resignation. 

Paine on Elections p. 201 followed. 


e esate erat et aeee 
~È. R. P. Yo. 252 of 1923 21st September 1923. 


r (1621) I LR 44 M 830. i 6. (1919) 38 M L Je320. 
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‘ darsana 
Filing a petition under S. 57 of the Madras Local Boards Act is not one of, Su Rao 
the ordinary functions or duties of a member of a Taluq Board. ‘a 
A member of a Talug Board who has not taken his seat is not incompetent ites 


to file petition under S. 57 of the Local Boards Act. 


Petition under S. 115 of Act V of 1908 and S. 107, 
Government of India Act praying the High Court to revise 
the order dated 15th March, 1923 of the District Court of 
Guntur in O. P. No. 90 of 502%, 

P. V. Ranga Rao for petitioner. 

Ch. Raghava Rao for respondents. 

The Court delivered the following 

JUDGMENT The first point argued is whether the peti- 
tioner ceased to be a Honorary Magistrate prior to his elec- 
uon on the 21st September, 1922. I agree with the District 
Judge’s finding that the appointment of the petitioner as 
President was made on 21 9— 1922 though it was to take 
effect from 1__10_..1922. This view has not been question- 
ed before me. 

The contention before me is that the petitioner resigned 
his ofice of Honorary Magistrate on 219. 22 and that, 
though it was accepted on 17-10-22, he ceased to be a Hono- 
rary Magistrate from 21_.g._22. Paine on Elections, 
page 201 shows that without acceptance, resignation amounts 
to nothing and the person resigning remains in ofice. To 
resign is not a matter. of right. This is not inconsistent with 
the passage from Rogers on Elections, Wolume II, page 27, 
28-29 where it was said that there must be substantial renun- 
ciation. In the case cited at page 29 (Lanarkshire, 2 Doyl. 6 
267) it is clear that the resignation was accepted though in- 
formally before the Election. Ín the other case cited at 
pp. 28-29 (Aberbrothok) the facts are not fully stated and 
there fs nothing to show that the resignation was not accepted 
before the Electiof. It may be that the need for acceptance 
does not apply to honorary appointments and it is a question 
01 fact in each case whether the resignation amounted to a 
renunciation without acceptance and may depend to a certain 
cxtent on the contents of the letter of resignation which is not 
filed in this case. But it is unnecessary to pursue this line of 
argument further as the petitioner never contended in the 
Court below that he resigned on the 21st September. All 
that he said in the counter petition was that he was appointed ° 
on Ist October, 1922 and that he ceased to be an*Honorary j 
Magistrate before that date. There was no suggestion in it 
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. that he ceased to be an Honorary Magistrate on 21— 922. 


In the course of the argument before the District Judge, the 
importance of this point became more patent and even then 
all that was said was that “he had sent his resignation on 
the 21st or 22nd.” Itis therefore clear that up to the filing 
of the Revision Petition, the petitioner had no definite case 
as tothe date of the resignation. | In the absence of an 
afidavit I am not satished that any point was conceded if the 
Court below and that the petitioner did not adduce his evi- 
dence under the impression that the date was conceded to be 
the 21st September. 

The next point is whether respondents had any locus 
standt to file the petition under S. 57, Madras Local Boards 
Act. It is conceded before me that the effect of the words 
“ shall cease to hold office and his seat shall be- deemed to 
have been vacant” in S. 4 (2) of the Amending Act of 1922 
is that they did not cease to be members. But the contention 
is that they are unfit to exercise the functions and duties of a 
member of. the Taluk Board and an unreported decision of 
Spencer and Devadoss, JJ. is relied on. But filing a petition 
inder S. 57 is not one of the ordinary functions and duties 
cf a member of the Taluk Board. It may be that, until he 
takes the oath, he is unfit to take his seat and therefore to 
discharge all the ordinary functions and duties of a member 
which can be discharged only by his taking seat at meetings. 
But if he continues to be a member (as conceded before me) 
who has not taken his seat, he is not incompetent to file. the 
petition under S. 57. 

On both grounds the petition fails. It is unnecessary to 
consider the point whether they are questions of jurisdiction 
and material irregularity i in the disposal of the case. The 
petition is dismissed with costs. i 

CA-S. r ees Petition dismissed. 


IN THE HIGH Court OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE KRISHNAN. 


G. G. Jeremiah ...  Petitioner* (Accused-Appellant). 
PU 
W. H. Johnson — Respondent (Respondent-Res- 
pondent). 


Griminal Procedure Code, Ss. 435, 439,454, 4 (J)—Reviston—~High Court— 
Jurisdiction—@essions Court of Bangalore—Conviction by—Revision against— 





*Cr. R. C. No. 948 of 1922. è 16th August, ii 1923. 
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Jurisdiction—High Court or Resident's Court of Bangalore—A ccused a European 
British subject but waiving his claim to be tried as such—Effect. 


In all trials where no question of European British subject comes in, the 
High Court has no power of revision under Ss. 435 and 439 Cr. P. C. over the 
convictions by the Sessions Court of Bangalore ; the proper tribunal to exercise 
that power is the Resident's Court of Bangalore. Held that the same principle 
applied to a case in which the accused, though a European British subject, had 
waived his claim to be tried as such under the Criminal Procedure Code. 


Thé mere fact that a person is a European British subject is not sufficient to 
make the first part of the definition of “High Court” in S. 4 (7) of the Code 
apply to him. He must plead the fact ; and, if he does not or cannot plead the 
fact, the Court can take no notice of it. In such cases, the 2nd part of S. 4 
(2) applies. 


The expression “in any subsequent stage of the same case” in S. 454 of the 
Code includes an application to get a conviction set aside in revision, 


Petition under Ss. 435 aud 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the Sessions Judge, Civil and Military 
Station, Bangalore in Criminal Appeal No. 11 of 1922 pre- 
ferred against the Judgment of the Court of the xst Class 
Magistrate, Civil and Military Station, Bangalore in Criminal 
Case No. 1563 of 1921. 

L. A. Govindaraghava Iyer for the petitioner. 

V. L.. Ethiraj for the Public Prosecutor on behalf of the 


Crown. ° 
N. Chandrasekhara Iyer for the respondent. 


The Court made the following 


ORDER :_In this case the petitioner one Mr. Jeremiah 
of the Civil and Military Station, Bangalore, was convicted of 
the offence of defamation under S, 500, I. P. C., and sen- 
tenced to a fine of Rs. 100 by the 1st class Second Magistrate 
of that station ; and his conviction was confirmed on appeal 
by the Sessions Judge of the same station and application 
is made to this Court to revise the judgmertts of these two 


Courts and to hold that there was no case against the petitioner 
under S. 500, I. P.°C. 


A preliminary-objection has been taken to the hearing of 
this case by this Court on the ground that the proper tribunal 
to hear it is not this Court but the Resident’s Court at Banga- 
lore. It may be stated that Mr. Jeremiah claims to be a 
European British subject but he did not claim to be dealt with 
as such by the Magistrate before whom he was tried. fc 
waived his claim under S. 454, Criminal Procedure Code. The 

e Ror 
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question whether he is really a European British subject or not 
was thus not made the subject of any investigation or determi- 
nation. I will however take it for the purpose of deciding 
the preliminary objéction that he is a European British subject. 

The question then is when a European British subject has 
waived -his claim to be tried as such under the Criminal Proce- 
dure Code, whether the proper tribunal that should exercise 
the power of revision is this Cour®or the Court of the Resi- 
dent at Bangalore. It is conceded that in all trials where no 
question of European British subject comes in, this Court has 
no power of revision under Ss. 435 and 439, Criminal Proce- 
dure Code over the convictions by the Sessions Court of Banga- 
lore as that Court is not an inferior criminal court with regard 
to this Court ; but the proper tribunal to exercise that power 
is the Resident’s Court of Bangalore. 

The Public Prosecutor has cited in favour of his prelimi- 
nary objection the case Queen Empress v. J. Grant (1), where 
a Bench of the Bombay High Court had to consider a very 
similar question. There an European British subject waived 
his right to be dealt with as such by the Magistrate before 
whom he was tried, and the question arose whether the High 
Court of Bombay could exercise revisional jurisdiction over | 
the Magistrate’s conviction or whether it was the Judicial 
Commissioner of Sindh that should exercise it. Their Lord- 
ships held that when an accused waived his right to be tried as 
an European British subject, the special privileges given to 
him as such, one of which was his right to come up to the High 
Court in revision by virtue of the definition of “ High Court” 
in S. 4, cle (j) of the Code of Criminal Procedure was lost 
and that he. should be tried like any other ordinary individual 
not only in the matter of the trial itself but in the matter of 
appeal and revisions as well. Against this authority Mr. 
Govindaraghava lyer for the accused has cited the decision in 
Harris.v. Peal (&) where Walsh, J. of the Allahabad High 
Court took a different view. After a careful consideration 
of the arguments addressed, I am inclined to apree with the 
Bombay decision, particularly the reasoning of Mr. Justice 
Birdwood, 5S. 454, Cr. P. Code*says: “If an European 
British subject does not claim to be dealt with as such by the 
Magistrate before whom he is tried or by whom he is commit- 
ted, or if, when such claim has been made before, and disallow- 
ed by, the Committing Magistrate, it is not again made before 

ILR 12 Bom, 56. TT a arCrLjJ76e TU 
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the Court to which such subject is committed, he shall be held |, Jeremiah 
to have relinquished his right to be dealt with as such European Johnson, 
British subject and shall not assert it in any subsequent stage 
of the same case.” I am inclined to think that the words 
“in any subsequent stage of the same case ” includes this appli- 
catiorf to get his conviction set aside in revision. The word 
“case” is wide enough to include the whole of the proceedings 
conneeted with the prosectftion ; ; the trial, the appeal and the 
revision are all stages in that case in my view. That being so 
the Petition cannot now come up here before me asserting that 
he is an European British subject and take advantage of the 
definition of “ High Court” under S. 4, cl. (j), Cr. P. C. to 
come to this Court as such European British subject. It is 
only if a person can plead that he ts an European British: sub- 
ject that he can claim the right to come to the High Court. 
‘Che mere fact that he is an European British subject is not 
sufficient to make the first part of thé definition apply-to him. 
Ife must plead the fact, and if it is disputed, the Court must 
investigate and determine it. If he does not or cannot plead 
the fact, the Court can take no notice of it. In such cases, as 
the 2nd part of the section says, “ High Court” means the 
highest Court of criminal appeal or revision for any local area 
which in this case is the Resident’s Court at Bangalore. It 
follows that in S. 435, Cr. P. C., this‘4s not the Court referred 
te. The right given under the Criminal Procedure Code to 
I.uropean British subject to claim to be tried in a particular 
manner is in my opinion a privilege which they may claim if 
they think fit, but if they waive their claim, they cannot be 
allowed to claim it any more at any subsequent stege of their 
case and that is what S. 454, Cr. P.*C. says. The definition 
in S. 4, Cr. P. C. must, I think, be read with S? 454. 
Inmy view, therefore this revision petition fails and must 
be dismissed. Tht petitioner, if so advisgd, may move the 
Resident’s Court at Bangalore. 


A. S. V. Revision dismissed, 
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In THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE SPENCER AND MR. JUSTICE . 
DEVADOSS. 


K. P. S. Karuthan Chettiar .... Appellant* (Petitioner- 
Creditor). e 


D. 
R. M. M. Raman Chetti... Respondent ([nsolvent-debtor). 


Provincial Insolvency Act of 1907-—S. 46-—Person “ aggrieved” -—-S, 43—— 
Ci editor's application to Court to take action under —Dismissal without enquiry— 
y. Creditor if aggrieved by order of—Appeal from order—Right of. ü 
ei A creditor whose petition to the Court to take action under S. 43 of the Pro- 
: vincial Insolvency Act of 1907 is dismissed without any reason except that he 
was not interested in making the application, and without any inquiry and before 
receiving a report from the receiver is “aggrieved” by the order dismissing his 
petition within the meaning of S. 46 of Act III of 1907, and is entitled to appeal 
from the same. 
` Appeal against the order dated 7th September, 1920 of 
the District Court of Ramnad at Madura in C. M. P. No. 63 
of 1919 in I. P. No. 27 of 1913 on the file of the Court of 
the Official Receiver, Ramnad, in I. P. No. 15 of 1913 on the 
te of the District Court of Ramnad at Madura. 


C. S. Venkatachariar for appellant. 
L. A. Govindaraghava Atyar for respondent. 


The Court delivered the following 

JUDGMENT +All] that the creditor did in this case was to 
move the Court to take action under S. 43, Provincial Insol- 
vency Act. The District Judge might very well have asked 
the Receiver to investigate the allegations of fraud but there 
was no ocasion for him to dismiss the creditor’s petition with- 
out stating any reason @xcept that the creditor was not inte- 
rested in making the application, and without any ee and 
before receiving a report from the Receiver. 

In Z yyappaN ainer v. Manicka Asari (1) the Court took 
cognizance of the complaint, held an enquiry and refused to 
frame a charge. We do not question the authority of this 
decision for the proposition that a creditor is not a “ person 
aggrieved ” by the final order passed after enquiry by the Court 
under 9.643. 

ii In Gujar Shah v. Barkat Ali Shak (2) and Palaniappa 
Chetty v. Subramaniam Chetti (3) the omission in S. 43 to give 
e > , *A, A. O. No. 69 of 1921. 


e 1 I&S R 40 M 613. 
2. (1941) ILR 1 Lah 214. 3. (1920) M WN 135. 
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creditors a right to move the Court by application similar 
to that provided by S. 13, is made a ground for holding that 
a creditor has no “ legal grievance ” if the Court declines to 
entertain his petition. With due respect, we think that no 
words are required to enable a creditor to move the Court 
under S. 43, and that if Courts were not so moved either by 
the Receiver or one of the creditors cases of thus taking disci- 
plinary action against debtors in the exercise of their insolvency 
jurisdiction would be very few and far between. As the peti- 
tioner was in our opinion “ aggrieved”? by the lower Court’s 
order dismissing his petition without enquiry an appeal lies to 
this Court. 

We set aside the District Judge’s order dismissing the ap- 
pellant’s petition and we direct him to keep it pending until the 
enquiry is complete and till final orders have been passed as to 
the action to be taken by the Court under S. 43. 

The appellant's costs in this appeal and in the lower Court 
will be borne by the Respondent. 


A. S. V. EE Order set aside. 
In THE HIGH COURT OF JUDICATURE AT MADRAS. 


* PRESENT — MR, JUSTICE OLDFIELD AND MR. JUSTICE 
DEVADOSS. 


e 
Bava Levvai Sahib and others ...  Appellants* (Assign- 
or assignee L. R. of and plaintif 
and additional appellant). 
U: 
Ammeenammal and others ee Respondegts (L. R. of 
the ist plaintiff, defendants, L. 
Rs. of ist plaintiff, L. R's. of and 
plaintiff and L. Rs. of the L. R. 
; . of the ist plaintiff ). 

Ex Parte —Defendant placed —Appeal from decree LA suit objecting to order 
placing him ex parte —Memorandum of objections in appeal from decree, raising 
objections in appeal from the decree, raising objection —Right to prefer—Condi- 
tions—A pplication by him to trial Court under O. 9, R. 13— What amounts to. 

A defendant who has been placed ex parte is entitled to impugn by way of 
appeal the decree ultimately passed in the suit on the ground thit he has been 
wrongly placed ex parte, provided he has not moved the Count of first instance 
ta set aside the ex parte decree under O. 9, R. 13, C. P. C. He ought not to 
Ke held to have so moved the first Court, because before the decree was passed, 
but under the incorrect impressione that it had been passed, he presented a 


“AA. O, No. 154 of 1931, 4 6th March, 1923. 
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petition asking the first Court to allow him to make a defence and produce his 


* evidence and the first Court disposed of that petition on its merits. 


Suck» a petition is not a remedy recognised by the Code; and the fact that 
it was intended to be and believed to be a petition recognised by the Code can- 
not alter its real nature or give it and the order passed on it a legal effect, to 
which they would not in fact be entitled. ° 


In a case in which a defendant who has been placed ex parte can object to 
his being so placed by appealing from the @ecree in the suit, he can also do so 
by way of a memorandum of objections under @ 4° R. 22, C. P. C. 4 

Appeal against the order of the. Court of the 
Subordinate Judge of Madura dated the gth day of December 
3920 in A. S. No. 34 of 1917 (A. S. No. 109 of 1917 on the 
file of the District Court, Madura) preferred against the order 
ot the Court of the Additional District Munsif of Dindigul 
dated the 22nd December 1916 in O. S. No. 328 of 1913. 

S. Srinivasa Aiyangar and K.S. Ganapathi for appellants. 

A. Krishnaswami Aiyar and P. S$. Chandrasekhara Aiyar 
for respondents. 


The Judgment of the Court was delivered by 

Oldfield, J.: This appeal is against the final decree passed 
in a partnership suit. The course of the proceedings before 
the District Munsif was that, after the preliminary decree had 
heen passed, the scope of the enquiry was defined in an order 
dated 259.1916 and the suit was then posted for evidence. 
(in the date, to which it Was adjourned, the 1st defendant did 
not appear to adduce his evidence ; and the District Munsif 
declared him ex parte. A decree was afterwards given on the 
basis of the evidence adduced by the other parties to the pro- 
ceedings ; and against that decree there was an appeal to the 
I.ower Apptllate Court, by the 1st plaintiff. There was also 
a memorandum of objectidns by the rst defendant, in which he 
complained inter*alia of his having been debarred from produc- 
ing evidence. - The lower appellate Court held that his absence 
on the date of hear yng was sufficiently explained and the District 
Munsif’s order placing him ex parte and excluding his evidence 
was not justified. It therefore remanded the suit directing that 


his evidence should be taken, and we first deal with the appeal 


so far as it is against that direction. 

It is urged that the rst defendant was not entitled to bring 
his objection to the enquiry, based on his having been -placed 
ex parte before the appellate Court in a memorandum of objec- 
tions, unless in the words of O. 41, rule 22 (1), C. P. C., he 
could have taken his point by way of appeal. The right of a 
person who has been placed ex parte to impugn theedecree ulti- 


e 
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mately passed on that was recognised in Krishna diyar v. 
Kuppan Ayangar (1) subject to the qualification, which is em- 
phasized in Badvel Chinna Asethu v. Vattipalli Kesavayya (2) 
that he has not moved the Court of first instance to set dside the 
ex parte decree under O: IX Tule 13 of the Code of Civil Pro- 
cedute. It is urged however that in effect the 1st defendant 
liad so moved the Court, because before the décree was passed, 
but wnder the incorrect impression that it had been passed, he 
presented a petition asking the District Munsif to allow him to 
inake 2 defence and produce his evidence and the District Mun- 
sif disposed of that petition on its merits. © Such a petition is 
not a remedy recognised by the Code ; and we do not see how 
the fact that it was intended to be and believed to be a petition 
recognised by the Code can alter its real nature or give it and 
the order passed on it a Jegal effect, to which they would not in 
fact be entitled. Taking this view, we regard the case in 
Krishna Atyar v. Kuppan diyangar (1) as in point, and hold 
that the 1st defendant is entitled to object to the order placing 
him ex parte in his memorandum of objections. Nothing has 
been said here against the lower appellate Court’s conclusion 
that he was wrongly placed ex parte, and its decree so far as it 
directs the District Munsif to hear his defence and to take his 
evidence must therefore stand. 


The lower appellate Court’s decree however went further 
than that, because it set aside the decree of the District Munsif 
in toto and remanded the suit for disposal according to law 
with a direction that further evidence might be adduced by all 
the parties with reference to the order dated 25__9__1916 al- 
1eady referred to as defining the scope of then enquiry. That 
order was objected to on its merits, not only by the 1% defen- 
dant in his memorandum already referred to, but also by the 
ist plaintiff in his grounds of appeal and by two other plaintiffs 
in their memorandum of objections. Unftrtunately all this 
scems to have been lest sight of by the lower appellate Court. 
lor it has made ne reference at all in its order of remand to 
the merits of those objections. We consider that it would be 
futile, so long as those objections are outstanding and undis- 
posed of, to have further enquiry or further evidence taken on 
the lines, to which the majority of those concerned object. We 
must therefore set aside the lower appellate Court’s order ex- 
cept in so far as it recognises the right of the Ist defendant: to 


1 ILR eM 54 2. (1919) 39 M L J 697. 
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Bava., take part and adduce evidence in the future proceedings and 
Sahib direct it to consider the remaining grounds set out in the ap- 
Ammeen- peal and memoranda of objections by him and the other parties. 
ammal, When it has dealt with those objections on their merits, it will 


—————— 


. Oldfield, J. again remand the case. Costs here and in the lower appellate 
l Court will be costs in the cause and be provided for in the order 
to be passed. Stamp value will be refynded on application. 


A. S. V. EOE Order set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
e 


PRESENT : MR. JUSTICE ODGERS AND MR. JUSTICE 
EIUGHES. 


V. Govindan Nair and others ... Petitioners* (Appellants 
Accused). 
v, 
Kuttasseri Kunhi Krishnan Nair ... Respondent (Respon- 
dent-Complainant). 
Criminal Procedure Code, S. 350—Third Magistrate—Evidence recorded by 


+ 


ae Fis predecessors—Conviction upon—Legality. 
° v. The Magistrate who heard, the prosecution evidence in the case of a com- 
afore plaint for trespass was transferred and was succeeded by another who heard the 
air. 


defence evidence and was himself transferred. Judgment was delivered by a 
third Magistrate convicting the accused. 


Held that S. 350, Cr. P. C? was not confined to two Magistrates, that the 
judgment of the third Magistrate was not without jurisdiction, and that con- 
viction was not illegal. ` 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
* ment, dated 289—1922 of the Court of the Personal Assis- 
tant, Ist Class Magistrate of Calicut in Criminal Appeal 
No. 17 of 1922 presented against the judment of the Court 
of the 2nd Class Magistrate of Tirur in C. C. No. 94 of 1922. 
T. Krishna Nambissan for petitionerse 
T. Richmon# and K. P. Raman Menon for the complai- 
nant. ° 
V. L. Ethiraj for the Public Prosecutor on behalf of the 
Crown. ° 
The Court made the following 
° ORDER :_Odgers, J. :_In this Revision Case an appa- 
Odgers, J. rently novel point is raised. A complaint was laid for tres- 
, Pass against the accused on the roth June, 1922, the alleged 


‘nace tt en NN mm AREA MANG a O 
° *Cr RE No. 862 of 1922 2 
(Cr R P No. 720 of 1922). 6th September, 1923. 
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trespass having occurred on the 3rd June, 1922, before a 
Magistrate called Mr. Sequeira who héard~ the prosecution 
evidence and was then transferred. He was succeeded by Mr. 
C-angadhara Aiyar who heard the defence evidence and was 
then transferred: Judgmertt was delivered on the 11th Sep- 
tember; 1922, by Mr. T. A. Govinda Aiyar, Second Class 
Magistrate. The appeal was heard by the Personal Assistant, 
FirsteClass Magistrate wo confirmed the conviction arrived at 
by Mr. Govinda Aiyar. In this Court the learned Vakil for 
the accused raised the point that S. 350 of the Code of Criminal 
Procedure is confined to two Magistrates, so that the’ judgment 
bv the Third Magistrate, Mr. T. A. Govinda Aiyar is without 
jurisdiction, and the conviction is therefore ‘illegal. - The 
learned Vakil quoted cases which however do not apply to the 
question before us.” In King Emperor v. Sakharam Pandu- 
rang (1), it was held that S. 350 applies only to Magistrate. 
Rardwar Singh or Lall v. Khega Ogha (2) followed in Queen 
Empress v. Basappa (3) had reference to Honorary Magis- 
trate of which one was not sitting the whole time during: which 
the case was heard. ' S. 350 runs as follows — . 

“ Whenever any Magistrate, after having heard and re- 
corded the whole or any part of the evidence in an enquiry or 
tiial ceases to exercise jurisdiction therein and is succeeded by 
another Magistrate who has and who exercises such jurisdic- 
tion, che Magistrate so succeeding may act on the evidence so 
recorded by his predecessor, or partly recorded by his predeces- 
sor and partly recorded by himself ; or he may Te-summion 
the witnesses and recommence the enquiry or mu : 
‘Then follows the proviso, 

In the body of. the section the words “ iie Maim: sO 
succeeding may act on the evidence-so recorded by- his prede- 
cessor °? do not seem to restrict that ° Magistrate ’ to the second, 
The learned Vakil however relies on provisq-(@) which-runs : 
“In any trial the accused may, when the fond Magistrate 
commences his progeedings demand, etc., ° and it is on the use 
of the words “ Second Magistrate” in the proviso that he 
founds his contention that the ‘second’ has to be restricted to 
the single occurrence of one Magistrate succeeding’ another. 
On consideration, I think the principle of law clearly is that 
the Judicial Officer who hears the evidence shall pronounce the 
judgment. Owing to circumstances in this country this is offen 
© n, (190r) L L R. a6 B. go (1893) L L. R, a5 C, 870 
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Nair 
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Nair 


Odgers, F: 
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“o a» impossible to carry out. Hence the necessity for S. 350, Cr 

D. C. Now, once the principle is departed from, it appears 
Krsna to me not to matter how often you depart from it. For in- 
eee stance the Second Magistrate is authorised to act on the evi- 


dence recorded by the first though he has not seen and heard 
the witnesses. | There seems on principlé to be no objection, 
once this 1s allowed, to a third Magistrate acting on the evi- 
dence recorded by the first. S. 35% (a) applies at the time 
when the succeeding Magistrate begins to exercise jurisdiction, 
that is, every time another Magistrate takes cognizance of-a 
matter which has been begun or continued by his predecessor. 
It is thus not incorrect to say that a third Magistrate may be 
icgarded as the second from the point of view of succeeding 
Magistrate No. 2, in whose case S. 350 (a) has already been 
applied when he (No. 2) commenced to take cognizance of the 
case. So every time a Magistrate takes cognizance of a case 
the section is applied and is so to speak finished with before 
there can be any question of its re-application. ` Then, when 
the third Magistrate appears, he is the “ second’ with regard to 
No. 2 and that section is again applied to give him cognizance 
of a matter continued by his predecessor. It may be noted in 
this case there is no question of a further Magistrate taking 
evidence. That was done by the first two. The third Magis- 
trate merely delivered the judgmnt. In principle, I am of 
opinion; this makes no difference. The preliminary objection 
thus fails. It may be stated that the accused did not apply for 
a de novo trial but applied for a de novo argument which was 
granted. The point of jurisdiction was not taken on appeal 
to the lower appellate Court. 


Or the merits there is very little to say. The two lower 
Courts have declared that the property delivered to the com- 
plainant did include the property on which the alleged trespass 
took place. I ayn not prepared to say sitting in revision that 


the lower -Courts were without jurisdiction in coming to that 
conclusion. . 


The Criminal Revision Case must be dismissed. 


. Hughes, J. :_-The accused ‘were found guilty under 

S. 447, 1. P. C. and the conviction wag confirmed on appeal. 

‘They have filed this revision petition and the first ground is that 

. the Sub-Magistrate who convicted them had no jurisdiction fo 

5 convict them on the evidence wholly recorded by his two pre- 
qecessors without a de novo trial. A 


tA A O No. 220 of 1922. 
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It is doubtful whether in framing S. 350, Cr. P. C. the: 


possibility of a case being dealt with by more than two succes- 
sive Magistrates was contemplated. On principle if a second 
Magistrate can act on evidence recorded wholly. or partly by 
his predecessor and partly by himself there seems to be no 
rcason why a third Magistrate should not act on evidence re- 
carded by his predecessogs. 

“However that may be, as this is a petition in revision the 
High Court is not bound to interfere since the accused were 
not prejudiced and there has been no failure of justice. ‘They 
cid not ask for a de novo trial and the point was not taken in 
the appeal. 

There is no force in the other grounds urged for revision. 
] agree that the petition must be dismissed. 


A. S. V. 
IN THE HicH COURT oF JUDICATURE AT MADRAS. 
PRESENT -_Mr. JUSTICE OLDFIELD AND MR. JUSTICE 
DEVADOSS. 
Lakshmi Ammal alias Pichai Ammal ... 


Petition dismissed. 


Appellant* (L. R. 
of ist defendant). 


Y 


Alamelu Ammal and another Respondents (Petitioner- 


Plaintif and 2nd deft.). 


Practice—Procedure—Partition—Suit for—Preliminary decree declaring 
praintiff’s share—Defendant’s death subsequent to, and before final decree— 
Flaintiff becoming entitled to whole of suit property by survivorship—Procedure 
on —A pplication to bring deceased’s daughter on record as legal representatioe— 
il pplication for amendment of plaint to include share of deceased also—Maintain- 
abslity. í 

In a suit by plaintiff against her sister for partitions and possession of a 
moiety of the stridhanam property of their mother the defendant died after the 
passing of a preliminary decree, rcognising „plaintifs right to half the property, 
but before the passing of ù final decree after ascertainmeng, by metes and bounds, 
of such share. On applications by the plaintiff, one for having the deceased’s 
daughter impleaded as her ‘legal representative, and another for an amendment 
of the plaint to enable pfaintiff to obtain a decree for the other moiety to which 
she claimed to be entitled by survivorship on the death of her sister, Aeld that 


the first application ought to be granted, but that the 2nd must be /lismissed. 


The fact that by the death of her sister the plaintiff has lost fhe character 
of a joint tenant and has acquired in its stead a right to the whole estate is not 
sufficient to deprive her of her original cause of action, when the proceedings have 
been instituted and have resulted in recognition of her right in a preliminary 
decree. The ascertainment of plaintif’s half share and the making of a final 
decree can be done against any person who like the person sought to be im- 


%3th March, 1923. 
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* pleaded ag legal representative has come into possession in succession to the 


deceased, 

Application for amendment of the plaint :—The case is no exception to the 
ordinary rule that an amendment should not be made to introduce a new cause 
of action. The cause of action assumed in the amendment isthe death of ‘the 
plaintiffs sister; and that was not available when the original plaimt was 
presented. Plaintiff must be left to sue separately for the ‘other moiety. : 

Appeal against the order of the Court of the Subordinate 
judge of. Madura dated 20th February, 1922 in A. S. No. 17 
of 1921 (A. S.-No. 145 of 1921, District Court, Madura) 
preferred against the order of the Court of the Distriee Mun-: 
sif of- Madura Town, dated roth December, 1920 in OQ. S. 
No. 292 of 1920 in I. A. Nos. 740 and 741 of 1920. 


C. Krishnamachari for appellant. 
K. Rajah Aiyar for respondent. 


The Judgment of the Court was delivered by ` 
Oldfield, J. :__The facts are that the plaintiff-sued her 
sister and also the latter's husband, although he need not be 


‘further referred to, for partition and possession of a moiety 


of a certain property alleged to be stridhanam property of their 
mother. The suit. eventually reached the stage of a prelimi- 
nary decree, recognizing the plaintiff’s right to half the pro- 
perty ; and it is now pending for the passing of a final decree 
after ascertainment, by metes and bounds, of the plaintiffs 
share. The present proceedings have arisen from the death 
of the plaintiffs sister. Thereon the plaintiff has moved in 
one application to have her sister’s daughter, respondent, im- 
pleaded as Jegal representative of the deceased and in another 
a an amendment of the plaint to enable her to obtain a decree 
in these*proceedjngs, not merely for the moiety of the property, 
{rom which she alleges she was wrongfully excluded during 
her sister’s lifetime, but alse for the other moiety, “on -the 
ground that by survivorship she is entitled’ to the whole. 


The lower appellate Court has granted both these applica- 
tions ; and we think that it was justified ln granting the first. 
The claimant's right to a half share of the property has been 
finally established, and nothing more remains to be done except 
to ascertain that half share and make a final decree for the 


delivery to her of possession of it. That can be done against 


any person, who (like the respondent) has come into posses- 
siôn. in guccession to the deceased. It is suggested that the 
plaintiff is now no longer entitled to the benefit of the decree 
she has obtained, becafise she has lost the character of a joint 
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tenant and has acquired in its stead a right to the whole estate. 
» lhat we do not think sufficient to deprive her of her original 
cause of action, when the proceedings have been instituted and 
have resulted in recognition of her right in a preliminary dec- 
ree. | Taking this view we confirm the lower appellate Court’s 
decision, so far as it relates to J. A. No. 741. 


Turning to I. A. No. 740 for the amendment, we observe 
that the lower appellate Court can hardly be regarded as 
having exercised judicial discretion. For it made its order 
simply en the ground that it was.not sure that the lower Court 
was right in passing the contrary order. We are unable to 
see in the present case any reason for departing from the ordi- 
nary rule, that an amendment should not be made to introduce 
a new cause of action. The cause of action assumed in the 
zmendment is the death of the plaintiff’s sister ; and that of 
course was not available when the original plaint was pre- 
sented. ‘There is however no reason that we can see why the 
plaintif should not take the ordinary course of suing on the 
cause of action, which she has acquired and which, unless some 
objection is established, will entitle her to the other moiety of 
property. We therefore modify the lower appellate Court’s 
crder by dismissing I. A. No. 740 of 1920. In the circum- 
stances of the case each party will bear his costs in this and in 
the lower appellate Court. In the District Munsif’s Court 
the respondent will pay the plaintiff's costs in I. A. No. 741 
and obtain costs from the plaintiff in I. A. No. 740. 


“IN THE HIGH Courr OF JUDICATURE aT MADRAS. - 


PRESENT :_SIR WALTER SALIS SCHWABE, K. Cs, Chief 
JusticeeAND Mr. Justice WALLER. 


R. C. Krishnaswami Naidu and others `... A ppellants* 
. (Plaintifts-Petitioners Ve. 
“Ve ih 
P. Chengalroya Ngidu and others ... Respondents (De. 
SLA fendants-Respondents). 


Civil Procedure Code, O. 41, Rr, 17, 19—A ppeal—Default of” prosecution— 
Dismissal for—Restoration %f appeal—aA pplication for—Limitation—Limuation 
Act, Art. 168—Inkherent powers of Court to restore appeal dismissed for default— 
Limitation Act, S. 5—Applications aii O. 41 ,Rr. 17 and eap enan to— 
Lecsirability of. ó 


“SA. A. O? No. 443 of 1921. Š sth October, 1923. 
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Krishna- A Vakil, who was engaged for conducting an appeal, did not appear on 
suami Í 3 : i 

Naidu ¢ the date fixed for the hearing of the same, owing to his having taken up the 
attitude of non-co-cperation with the Courts, and the appeal was accordingly 
d.smissed for default of prosecution. On an application for the re-admission 
of the appeal made more than 30 days after the date of its dismissal, /Ae/d that 
uch an application could only be entertained under O. 41, R. 19 of the Code, 
and that it was barred under Art. 168 of the Limitation Act. 


Vv. 
Chengalroya 
Nadu, 


O. 41, Rr. 17 and 19 gre exhaustive in respect of cases where an appellant, 
bas mafle default in appearance in an appeM, and the Court has no énherent 


power under S, 151, C. P. C., or otherwise, to re-instate an appeal dismissed 
for default. 


It is not right that a party's suit or appeal should be irrevocably® dismissed 
fer non-appearance through no fault of his son. 


Desirability of extending S. 5 of the Limitation Act to applications under 
O, 41, Rr. 17 and 19, 

Appeal against the order of the Court of the Subordinate 
judge of Chittore, dated 23._9._1921 in C. M. P. No. 52 of 
1921 in A. S. No. 48 of 1921. 

M.S. Vaidyanatha Aiyar for appellant. 

O. P. Srinivasan for respondent. 


The Court delivered the following 


JUDGMENT :—This is an appeal from an order of the Sub- 
ordinate Judge of Chittore,. dated 23rd September, 1921 re- 
fusing to set aside an onder dismissing an appeal dated 4th 
March, 1921. 


The facts are that the petitioner being the appellant in 
the appeal before that Court instructed a Vakil to appear and 
conduct his appeal. We will assume on the evidence before 
e the Court that this Vakil did not appear on 4th March, 1921, 
to conduct the appeal in pursuance of his instructions by reason 
of the Wakil hawng taken up the attitude of non-co-operation 
with the Courts and we will also assume that the appellant did 
not come to know of the order of the Coust dismissing his ap- 
peal until sometim®é after it was dismissed and that he took im- 
mediate steps on making the discovery to “bring the matter be- 
tore the Court. Assuming these facts to be correct, the ap- 
pellant has suffered grave injustice, for his appeal, for no fault 
of his own, has never been heard although it may be that he 
7 has a remedy against his Vakil for negligence. Under O. 41, 

R. 17 of the Civil Procedure Code, “ rai the day fixed the 
appellant does not appear when the appeal is called on for 
hearing, the Court may make an*order that the appeal be dis- 


missed,’ and under R. 19 where the appeal is sa dismissed, 
+ 


«PART XXIL] THE MADRAS LAW JOURNAL REPORTS. 815 à 
| A 


“the appellant may apply to the appellate Court for the re- Krishna- 


admission of the appeal ; and where it is proved that he was ` Naidu 
prevented by a sufficient cause from appearing when the appeal  Chengatroya 
was called on for hearing, the Court shall re-admit the appeal Naidu 
on such terms as to costs or otherwise as it thinks fit.” These 


rules provide a remedy in a case like the present for having the 
appeal re-admitted. But by Art. 168 of the Limitation Act, 
IX of 1908, an applicatiofi for the re-admission of an appeal 
dismissed for want of prosecution must be brought within 
30 days from the date of the dismissal. It, therefore, follows 
that, if ‘the Court is confined to acting under O. 41, R. 19, this 
application is ‘ statute barred. ’ 


It is, however, contended that the Court has an inherent 
power under S. 151, C. P. C., or otherwise ,to reinstate an ap- 
peal under such circumstances. There are two authorities 
quoted in support of that proposition._Debi Baksh Singh v. 
Habib Shah (1) and Sonu Bai v. Shiwaji Rao (2). In the 
former the Privy Council acted under S. 151, C. P. C., ina 
case where a suit was dismissed for non-appearance, the plain- 
tifl being dead and the Court being unaware of that fact, and 
their lordships say, “ The principle of forefeiture of rights in 
consequence of a default in procedure by a party to a cause is 
a principle of punishment in respect. of such default, but the 
punishment of the dead or the ranking of death under the 
category of default does not seem to be very stateable.” ‘Their 
Lordships in effect, held that the Court had made a mistake 
in thinking that the plaintiff was alive, that the plaintiff or ap- 
pellant could not be said to have not appeared or to have de- œ 
faulted in appearing when he was no longer alive, that, there- 
fore, that was a case to which the rules did ngt apply and that 
the Court, to do justice, could fall back on its'inherent powers. 

In Sonu Bai v. Shivaji Rao (2) the facts were that a 
pleader employed to conduct an appeal diedgand his death was 
communicated to the guardian ad litem’of a minor and such 
guardian at the tinte being insane took no steps and the appeal 
was dismissed for want of appearance. The Court held that 
it had an inherent power under S. 151, C. P. C. to reinstate the 
appeal thinking that the death of the pleader unknown, in fact, > 
tu the appellant was*equivalent to the death of the plaintiff 
himself. If this case is rightly decided, we think that the as- 
sumed facts before us are as strong, for the non-appearance : 

r (1913) 1. L. R. 35 All. 3341. = 2 (1920) LL R 45 B 648. 


* 
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pei | of the Vakil-due to his political attitude could not reasonably 


Naidu be imputed to his client. But 'the question as to when this 
hene Kaya Court can act under S. 151 or otherwise under its inherent 
Naidu powers is a matter which has been fully considerėd in Neelaveni 


v. Narayana Reddi (3), and it tan be stated thus :_Where a 
Code declares the law on any matter specifically ` dealt’ with, 

the law must be ascertained by an interpretation of the language 
used by the legislature, for the essdhce of a Code ‘is tobe ex 
haustive on such matters. In that case, the Court held that 
©. 9, Rr. 8 and 13 were exhaustive in respect of cases where 
the plaintiff made default in appearance in a suit and I think 
that we are bound to say that O. 41, Rr. 17 and 19 are equally 
exhaustive. The Privy Council case referred, to above can 
be distinguished on the ground that there has been in fact, no 
failure to appear because failure to appear cannot include the 
case of a man who is dead ; whereas in this case there has 
been a failure to appear by the Vakil and, if it is held that in 
such a case as this, the.Court can act under its inherent powers, 
it-would involve a finding that in every case of dismissal of an 
appeal or a suit by reason of the non-appearance of the Vakil, 
the Court has inherent powers which. it must exercise almost 
vx debita justitia in favour of setting aside the order dismissing 
the suit or appeal. In our judgment Sonu Bai v. Shivaji 
Rao (2) was wrongly decided. To hold otherwise in this 
case would be merely an evasion of the definite words of 
Art. 168 of the Limitation Act. 


j We regret that we have come to this conclusion because, 
‘n our view, it is not right that a party’s suit or appeal should 
be irrevocably dismissed by non-appearance through no fault of 
his owng and again oe no-fault of his own, by his not-be. 
coming aware of the dismissal for'the short period.of 30 days. 
The remedy for such injustipe is not in our hands. “S. 5 of 
the Limitation Agt might have been made applicable by an 
enactment or rule to applications under Rr. 17 and 19, and, in 
cur judgment, it is very desirable that this should be done. It 
will, however, not help the present appellant. - We regret that 
this appeal must be dismissed. In view of the fact that the 
respondent did not bring the full facts before the Original 
Court at an early stage and has broughtebefore us facts which 
we do not accept, we think that the right order as to costs will 

e be that there will be no costs herg or below. : 

f A. $. V. eee Petition dismissed.. 


SS agp Ta eee NEN hl e n e o e ngama 
3, ILR43 M 94. : a (1921) IL R 45°B 648. 
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In THE Hicu COURT or Jupicarure AT MADRAS. 


PRESENT :__SIR WALTER SALIS SCHWABE, K. C., Chief 
Justice AND MR. JUSTICE KRISHNAN. 


Aburubammal «.. Appellant® (Garnishee). 


v. 
The Official Assignee of Madras .. © Respondent. 


Presideyey Towns Insolvency’ AM, S. 52—~True owner—Reputed owner— 
Meaning—lInsolvent being allowed to be reputed owner of motor car with consent 
of person having equitable charge thereon—IVithdrawal of consent before com- 
mencement gf insolvency—Evidence of—Letter by Vakil of chargee demanding 
tmmediate return of car, the agreement in favour of chargee entitling him to 
demand its immediate return—E ffect—Receipt of letter by insolvent if necessary— 
[i csumption—~Lette?—Posting of, to right address—Reécetpt thereof by addressee— 
Presumption as lo. 


In 2 case in which an insolvency commenced in May 1922, it appeared that 
by an agreement dated 2—8—21 the insolvent purported to give to the garnishee 
hit motor car as security for an advance by her to him of Rs 3,000; and that 
the agreement provides, that the insolvent should have the right to use the car, 
should keep it in good order, and deliver it up on demand, and that, if he exer- 
cised any acts of ownership over the cat, he should be criminally liable. Tt 
nibo appeared that the loan was also secured by a joint promissory note of the 
insolvent and another renewed on November 9,.1921 to the end of January 1922, 
and that by a letter dated, 1o—2—22 from her Vakil, the garnishee demanded 
fiom the insolvent under threat of criminal proceedings that the cur should be 
returned to her. ‘There was evidence to show that the Vakil’s letter was duly 
posted to the right address of the insolvent, but’ there was no evidence as to 
vihether or not he received it. 


Held that S. 52 of the Presidency Towns Insolvency Act did not apply to 
the case, because, though the insolvent was the reputed owner of the car within 
the meaning of that section, he was not at the commencement of the insolvency 
such owner with the consent of the true owner, the garnishee, within the meaning 
of the section. 


The Vakil’s letter of roth February was a sufficient fletermination of the 
garnishee’s consent, and, there being proof that it was duly “posted, it must be 
presumed, in the absence of evidence to the contrary, to have duly reached the 


insolvent. i e 


The words “true owner” in S. 52 include the owner of &in equitable interest. 


Per the Chief Justice (KYishnan, J. not expressing any opinion) : Even if 
the Vakil’s letter had not been received by the insolvent, the garnishee’s con- 
sent must be held to be proved to have been determined by her instructions to her 
Vakil to send that letter and the sending of that letter by him. 


On appeal from the order dated 11th September, 1922 
and passed by the Honjble Mr. Justice Coutts-Trotter in the 
exercise of the ordinary original insolvency jurisdiction of the 
Fligh Court in Insolvency Petition No. 100 of 1922 in the 








matter of C. Cunniappa Mudaly, an insolvent. ° 
*O. S. Appeal No. 111 of 1922. = 27th August, 1923. 


R__103 : 


Aburub- 
ammal 
D, 

The 
Official 


Assignee of 
Madras 
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eer Sanjiva Kamath for appellant. 
v F. Faradaraja Mudaliar for respondent. : 
Offictal The Court delivered the following 
eda JUDGMENTS The Chief Justice :_-By an agreement in 
a writing dated the 2nd August, 1921 the insolvent purpérted to 
Walter give to the garnishee his motor car as security for an advance ‘ 


Schwabe, bhy her to him of Rs. 3,000. It was a term of the agreement 
C.J. l } 
that the insolvent should have the right to use the car and 
should keep it in good order, and deliver it up on demand. 
Fle also agreed that, if he exercised any acts of ownefship over 
the car, he should be criminally liable, a stipulation which can 
have no effect in law. 

The other relevant facts are that the loan was also 
secured by a joint promissory note of the insolvent and another 
renewed on November 9, 1921 to the end of January, 1922, 
and that by a letter dated February 10, 1922 from her Vakil, 
she demanded from the insolvent under threat of criminal pro- 
ceedings that the car should be returned to her. The com- 
mencement of the insolvency was in May, 1922. 

On these facts it is contended by the Official Assignee that 
hc is entitled to the car free from any charge in favour of the 
garnishee as, being at the commencement of the insolvency with 
the consent of the true owner in the possession, order and dis- 
position of the insolvent in his trade or business, and therefore 
under S. 52 of the Presidency Towns Insolvency Act, the pro- 
perty of the insolvent, divisible amongst his creditors ; and it 
has been so held by Coutts-Trotter, J. 

Nov the legal owner of the property throughout was the 
insolvent, but the garni$hee was the owner of an equitable in- 
terest in the property. It has been held on the true interpreta- 
tion of S. 52 and of the same words in the English Bankruptcy 
Acts that the wards “ true owner ” includé the owner of an equi- 
table interest, and that there can also be a reputed owner of 
that interest and that reputed owner canbe the insolvent him- 
self, that is, the legal owner of the property, see The Mercan- 
lile Bank of India, Lid., Madras v. The Official Assignee of 
A [adras ( 1) following the judgment of Bhashyam Aiyangar, 
Tin Punithavelu Mudaliar v. Bhashyam Aiyangar (2) ; and 
see the English cases set out in Williams on Bankruptcy, 12th 
, Fdition, at p. 217. In Colonial Bank v. W hinney (3) it was 
° ro PLR 39 M 250. a. IT, R25 M 406, in 

3 LR AC 426, | | ° 
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held that where there was an equitable mortgage of shares by 


, the deposit of the share certificate and a bank transfer, the re- 


gistered shareholder remaining the legal owner, the depositec 
got an equitable interest and that another person could be the 


| 1eputed owner of that equitablt interest. The result is that 


in this case the garnishee must be taken to be the true owner 
of the equitable interest jn this car conferred by the agreement 
of August 2, referred to above : but the car being left in the 
possession of the. insolvent with power to use it to all appear- 
ance as though it were his own he had become the reputed 
owner. But it is essential for the section to apply that he 
should at the commencement of the insolvency be the reputed 
owner with the consent of the true owner. Now the question 
is whether the true owner was at that time consenting or not 
to the reputation of ownership to the reputed owner and that 
is a question of fact. Jn this case the letter of February 10, 
1922 is in very plain language : ‘‘ Under instructions from 
Mrs. Aburubammal I call upon you to forthwith return the car 
which has been given as security for the amount you have bor- 
rowed from her and which you have taken promising to return 
when demanded. You have not returned the car when de- 
manded by her. Please take notice that, if the car is not sent 
at once, criminal proceedings will at opce be instituted against 
you.” I should infer from the terms of that letter that there 
had been a previous demand made verbally by the garnishee 
herself. But, however that may be, there is in this letter a 
very definite demand for the return of the car. The evidence 
is that that letter was posted, and it is quite clear that it was 
so posted because a certificate from the post office to that effect 
is produced before the Court. It is suggested, by the learned 
Judge that it 15 possible that that letter was not delivered to the 
insolvent and that it Is possible that, although not delivered, it 
did not come back to the Dead Letter Office ghrough what the 
learned Judge speaks of, as the vagaries of the Madras Post : 

but the insolvent was called as a witness and he did not deny 
the receipt of that letter, though it is true he was not asked 
whether he had received it ar not : and I fail to see how the 
learned Judge was justified in coming to the conclusio on that 
cyidence that it has not*been received, because the presumption 
is that a letter which is proved to be posted and posted to the 
right address is in fact received by the recipient. Speaking 
entirely for myself, I have always looked upon, and shaf always 
look upon with the gravest suspicion the evidence of a man who 
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comes to Court and says that he has not received the really 
unportant letters in the case, because although it is possible. || 
should require something more before I should be ready to 
hrd.that the ordinary course of events has been departed from 
in so convenient a way. I must therefore find that that letter 
was in fact received. If it was received there can be no doubt . 
in my mind that there was a determination of the consent of 
the true owner at that date. I should add that in my view even 
i! that letter was not received I should incline to the view that 
the consent was proved to have been determined by the instruc- 
tions to the Vakil to send that letter and the sending of. that 
letter by him. It is possible that after that date the consent 
was In some way renewed and I confess that I should like to 
have a very much more clear explanation than I have got why 
nothing was done in the matter between February 10, and 
Nay. The garnishee gives evidence, and a considerable body 
ci evidence, that she took most active steps thereafter to take 
possession of the motor car and to deal with it as her own, but 
that evidence is not believed and we are not in a position to do 
‘nything else than to accept that learned Judge's view, that it 
‘as not acceptable evidence. But he does not hold that afte- 
I‘ebruary 10, there was any act by her showing consent to fur- 
ther possession by the insolvent, nor do I think we ought so to 
find. If the insolvent had come into Court and stated, “I 
vot that letter but after that date the lady came to see me and 
she said ‘ very well, go on using the car while I find a purcha- 
sur’? or something of that kind, that would be sufficient to say 
that this letter was not a final and conclusive withdrawal of 
consent. * But I can find nothing at all in the evidence to 
umount to anything of that kind. That being so, I think, we 

must take thaf letter demanding the return of the car under 
threat of criminal proceedings if not complied with, ùs a suffi- 
cient determinatjon of the garnishee’s cofisent. 

In these circumstances this appeal,must be allowed. In 
the ordinary course an order would be made directing the re- 
turn of the car by the Official Assignee to the garnishee, he of 
course, if so advised, being entitled to redeem it as representing 
the insobvent on payment of Rs. 3,000 and interest thereon at 
the promissory note rate and costs. e We are, however, in- 
formed that the Official Assignee has spent money on the car 
during the time in which it has been in his possession on repairs 
cr unpxovements and that it is still worth less than Rs. 3,000. 
He is, therefore entitled to a first charge for which he has 


Pi d 


æ . LA : “ 
ART KAI. | THE MADRAS LAW JOURNAL REPORTS. $21 


spent on the car. Probably the best course to adopt would 


be that he sells the car and deducts from the sale price the 
amount spent by him on repairs and hands over the balance to 
the garnishee who will be entitled to prove as an unsecured cre- 
ditor for any balance due to her. If the garnishee desires 
the car it is open to her to pay the amount spent by the Official 
Assignee on repairs and improvements of the car and have the 
care She must have fier costs here and below. She must 
elect which course she will adopt within 14 days of the Offcial 
Assignee informing her of the amount of his expenditure. 
There will be liberty to apply. 

Krishnan, J. :—It is clear from the authorities that have 
been noticed in the judgment of the learned Chief Justice thar 
m S. 52 (2) (c) the words “true owner ” include the owner 
of an equitable charge like the one which the garnishee has 
over the motor car in this case. It is also clear that the per- 
son who is really the owner of the car can be a reputed owner 
of the equitable charge, and that S. 52 (2) (c) will apply to 
such a case as that. But there is another term in the section 
which has to be considered before we can apply it to the facts 
of this case, and that ts that. the car should have been in the 
possession of the reputed owner, in this case the insolvent, with 
the consent and permission of the true owner, viz., the garni- 
shee, at the date of the insolvency. By the letter of February 
10, 1922 that has been refrred to by the learned Chief Justice 
it was clearly intended to put an end to the consent which the 
garnishee had originally given to the insolvent keeping posses- 
sion of his car and that that letter was posted to the right ad- 
dress there can be no doubt because there is the certificate of 
posting produced, and the presumption in law is thaé the letter 
reached the hands of the addressee, who is the insolvent in this 
case.” The insolvent, when called as a witness did not deny 
the receipt of the letter, neither side haying put the point to 
him, thus the presumption remains, and we must take it, that 
the letter reached the hands of the insolvent before the date 
of the insolvency. That of course determines the’ original 
consent that had been giyen by the garnishee, the true owner. 
| do not propose to express any opinion on the quesfion whether, 
when such a withdrawal of consent is not communicated to the 
person from whom the consent is withdrawn, such withdrawal 


will be effective or not, for,that is a more difficult question tos 


decide and it does not require decision in this cas®& I am in 
agreement with the learned Chief Justice that the letter was 
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actually received by the insolvent, and that being so, the one 
essential condition of the section that the reputed owner must 
at the commencement of the insolvency have had possession or 
disposition of the article in question with the consent and per- 
mission of the true owner fails. “If S. 52 (2) (c) does not 
apply, then it is quite clear that there is no other ground on 
which the Official Assignee can be allowed to take this car free 
irom the charge created by the insolvent. I therefore agree 
lo the order proposed by the learned Chief Justice in this case. 


Bot. NG Appeal allowed. 
IN THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT MR. JUSTICE KRISHNAN AND MR. JUSTICE 
QDGERS. 
Manyam Surayya 
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(Petitioner and de- 
cree-holder). 


A ppellant* 


Y. 


Surkavallıi Venkataratnam Respondent (Counter- 


petitioner and Judgment-debtor). 


Indian Limitation sici articles 181 and 182 —Aitachment before judgment- 
Decree in sutt—Claim by a ihird person regarding the properties attached 
Claim allowed —Suit to set aside the claim order—Suit decreed —Ap plication to 
sel! the properties attached on the very date of the second decree —A pplication 
governed by article 181 of the Limtthtion Act. 

Where an attachment before judgment is effected of certain properties and 
a decree is passed subsequently, and a third person put in a claim petition 
claiming the properties attached, which was allowed, and the decree holder 
brought a suit to set aside the claim order which was decreed after 3 years of the 
decree and the first suit an application by the decree-holder to execute his first 
decree ou the verf date of the decree in the second suit, to bring to sale the pro- 
peities attached before judgment is ot governed by Art. 182 of the Lim ieee 
Act. Such Ån application is governed by Art. 181 of the Limitation A 
is immaterial for the purpose that the decree-holder did not follow up his re 
decree by an execution application. 


Appeal againstgthe order of the Court of the Additional 
Subordinate Judge of Rajahmundry in A. S No. 117 of 1921 
preferred against the order dated 19__4._1921 of the Court 
of the Principal District Munsiff of Rajahmyndry made in E. 
P. No. 738 of 1920 in O. S. No. 352 pf 1917. 

G. LakShmanna and F. Viyanna for appellants. 

T. $. Ragunatha Rao for respondents. 

The. Court delivered the following 





. JUDGMENT :__This case raises a question of limitation in 
The appellant before us brought a suit - 
rere e ee Eanna 


execution pfoceedings. 


TA. A. A. O. No. 56 of 1922.0: and October 1923. - 


» 


. 
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against the widow of one Narayya ona promissory note exe- 
cuted by the said Narayya and while the suit was pending he 
ubtained an order of attachment before judgment of certain 
properties belonging to Narayya in the hands of the widow. 
He then obtained a decree against the assets of Narayya in the 
hattds of the widow. 8 days thereafter a claim petition seems 
to have been put in by one Peramma claiming those properties 
tu ke hers and to be‘not attachable for the debt of Narayya. 
‘That claim petition was allowed. Thereupon the decree hold- 
cr had to bring a suit to contest the order in the claim proceed- 
ings and having brought the suit he finally succeeded in getting 
a decree only on the 8th December 1920 that the properties 
belonged to his judgment-debtor. In the meanwhile, it is true 
that he took no steps to execute the decree. He then put in 
the present application, which is now before us on the very day 
that is, the 8th December, when the decree in the second suit 
was passed in his favour, to bring to sale the properties he had 
aircady attached in his application before judgment. That 
application was allowed by the District Munsif to the extent of 
the properties which he found were actually attached by the 
order of attachment before judgment and was dismissed as re- 
gards the rest of the properties. The Subordinate Judge on 
aj peal ruled that, even as regards the properties taken in attach- 
ment before judgment, the application was barred by limitation 
as the application was made more than three years after the 
date of the decree. 

The question thus before us is whether the view taken by 
the District Munsif that the present application is an application 


. . o . hd 
which could be treated as one for reviving the exe¢ution proceed- 


ings already commenced can be supported or not. It is clear 
from the authorities that, when an execution application is 
brought and properties are attached in execution of that appli- 
cation if. any obstacle is placed in the way of the properties be- 
ing sold and assets, realised for the purpose of meeting the de- 
cree debt by the action of a third party putting in a claim pett- 
tion and it becomes necessary for the decree-holder either to 
dispute the claim’ proceedings or to bring a suit to have the 
matter decided whether the properties are thoseeof the judg- 
ment-debtor, his subsequent application to sell those properties 
is not governed by Art. 182 of the Limitation Act, but is in the 
uatureof a revival of the original execution application and Art., 
181 of the Limitation Act will apply. If we apply that princi- 
ple to the present case, there can be no doubt that the District 
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Munsiff’s view is correct and that the application by the appel- 
lant before us to sell the properties already attached is entirely 
within time. That this is the principle applicable as regards 
an execution application put in after the decree is not disputed 
by the other side because the authorities are all in favour of that 
view. Vide Chalavadi Kotiah v. Poloort Alamelamma (1) 
and Rameshwar Singh v. Homeshwar Singh (2). It is how- 


cver contended by the learned Vakil for the respondent before 


us that that principle will not apply in the case of an attachment 
before judgment unless it had been followed by an application 
for execution of the decree after the decree was passed. We 
are unable to accept that contention. Under the Code the at- 
tachment before Judgment enures to the benefit of the decree 
older when the decree is passed so that it is no longer neces- 
sary to attach the property. Vide O. 38 R. 11 of the Civil 
Procedure Code. The principle applicable in the case of an 
application for execution after attachment applies equally to the 
case of an attachment before judgment, because, after all, the 
position is exactly the same whether the attachment was before 
judgment or after the decree, when a man is prevented from 
getting the fruits of his decree because of somebody else’s im- 
proper obstruction and his claim has been wrongly decided and 
he has been obliged to bring a second suit to put the matter 
right. We think that the principle clearly applies to the pre- 
sent case and, therefore, we hold that the application is not bar- 
red by limitation in this case. 
In the-result, we set aside the order of the Subordinate 
, Judge and restore that of the District Munsiff with costs here 
“and in the Coifrt below. 
CAS. : | Order set aside. 


+ 
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In THE HIGH Court OF JUDICATURE AT MADRAS. 


PRESENT :— MR. JusTICE KRISHNAN AND MR. JUSTICE 
ODGERS. 


Vedachari ... Appellant® (Petitioner-A ppellant). 
° Y. g 
Narasimha Mudali and others... Respondents (Counter- 


* e Petitioners1 to 5 respondents). 


_ Transfer of Property Act, S. 52—Lis Pendens—A pplicability of doctrine to vedachart 


suits for specific performance—A pplicability of doktrine to sales in execution. y g 
i Narasimhą 
The “doctrine of lis pendens applies to suits for the specific performance of Mudali 


agreements to sell immoveabl properties. 

Mat: lal Pal v. Preo Lall Mitra, 13 C W N 226 and Jahar Lal Bhutra v, 
Bhupendranath Basu, 49 C 495 followed. 

The doctrine of lis pendens applies to Court sales as well as to private sales, 


Appeal against the appellate order of the Court of the 
Subordinate Judge of Chittoor in A. S. No. 272 of 1921 
(A. S. No. 128 of 1921 on the file of the District Court of 
Chittoor) preferred against the order of the Court of the Dis- 
trict Munsif, Sholinghur in. E. A. No. 1320 of 1920 in O. S 
No. 4 of 1912. 

K. S. Jayaramaier for appellant. 

S. A. Seshadri for respondents. 

The Court delivered the following 


JupGMENT Following the ruling in Matilal Pal v. Preo 
Lall Mitra (1) and Jahar Lal Bhutra v. Bhupendra Nath 
Basu (2), we hold that the doctrine of lis pendens applies as ° 
regards suits for specific performance of agreements to sell im- e 
moveable properties just as much ag to suits for possession of 
immoveable properties. As observed by Maokerjee, f. in the 
latter case, “ The obvious reason for this is that if when the 
jurisdiction of the Court was once attached, it could be ousted by 
the transfer of the defendant's interest, there would be no end 
to litigation’and justice would be defeated.” That the princi- 
ple underlying the “doctrine applies to Court sales such as we 
haye to deal with here, has also been-held. The decision of 
the lower appellate Court +s therefore right ; and the Civil 





Miscellaneous Second Appeal is dismissed with costs. . 
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In THE HIGH Court or JUDICATURE AT MADRAS. 


PRESENT :— MR. JusTICE PHILLIPS AND, MR. JUSTICE 
VENKATASUBBA Rao. 


The Vizagapatam Sugar Development 
Co., Ltd., by its reputed Secretary, ° 
Sukhavasi Brahmanda Naikulu Patrudu 
Garu and another ... Agpellants* (Defendants). 
v. 
|. Muthurama Reddi and others ... Respondents (Plain- 
tif and Additional Respondents). 

Part performance-—-A pplication of rule, not restricted to cases where suit for 
specific performance not barred by limitation. 

The application of the rule of part performance is not restricted to cases 
where at the date of the suit a suit for specific performance is not barred by 
limitation. 

Mehar Ali Khan vy. Aratunnessa Bibi, 25 C W N 905 not followed. 

Appeal against the decree of the Court of the Subordinate 
Judge of Vizagapatam in O. S. No. 19 of 1919. 

This appeal coming on for hearing after the expression 
of the Opinion of the Full Bench*, the Court delivered the fol- 
lowing i 

A. Krishnaswami Aiyar, K. Aravamuthu Aiyangar and 
P. V. Rangaram for appellants. 

D. Appa Rao, P. Narayana Murthi and B. Satyanarayana 
for respondents. 

JUDGMENT .:_It is now contended by Mr. Naryanamurthı 
that the applicability of the doctrine of part performance is 
limited to cases where the right to sue for specific performance 
is not barret on the date of the subsequent suit and he relies 
cn Gazandranath Dey v. Moulvi Ashraf Hossain (1) and 
Shyam Kishore v. Dineschandra (2). 

In neither case was this question specifically comsidered 
whereas in Mehar,Ali Khan v. Aratunnessa’ Bibi (3) there is a 
decision of a single Judge to the contrary, We can find no such 
limitation in any of the judgments of the Privy Council cited, 
and to impose such a limitation would in effect, confine the equity 
ta cases in which the party had a subsisting legal right, which 
he could tnforce, and consequently be a denial of justice in 
other cases. This is hardly consistent with the doctrines of 
equity and we are not prepared to accept this plea. 

Appeal èr 106 of 1931. . rath September, 1923. 

~*See the case reported in 45 M L J 528 (F B). 

1. (1922) 27 C W N 159. 2.0 (1919) 31 CL J 75. 3. (1919) as C W N 905. 
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In the result this appeal is allowed and plaintift’s suit dis- 
missed with costs throughout. 
Ci Kas: states Appeal allowed. 
In THE HIGH Court OF JUDICATURE AT MADRAS. 


PRESENT :— MR. Justice KRISHNAN AND MR. JUSTICE 
ODGERS. 
Kuppu Ramanatha Aiyar, (dead) 
and others 


Appellants* (Defen- 
A ppellants* (Defendants 
and his legal representatives ). 


e Y. 5 
Thoguluva S. Nagendra Aiyar... Respondent (Plaintiff). 


Provincial Insolvency Act (V of 1920), S. 28, cls. 2 and 4-—-After-acquiréd 
properties—Right of insolventi to maintain a suit regarding after-acquired pro- 
perties—Insolvent’s share in a partnership started after adjudication order, whe- 
ther after-acquired property. 

An insolvent can maintain a suit regarding properties acquired after the 
order of adjudication in insolvency, subject to the right of the Official Receiver 
or Official Assignee to intervene in such suit. The Official Receiver or the 
Official Assignee is not the only person who can maintain a suit for such pre- 
perties of the insolvent. 

Sriramulu Naidu v. Andalammal, I L R 30 M 148 followed. 

The share of an insolvent in a partnership is property which would vest 
in the Official Receiver. 


Appeal against the order of the Court of the Subordinate 
Judge of Madura in A. S. No. 8 of r921 dated the roth March 
1922 (A. S. No. 469 of 1920 on the file of the District Court 
ot Madura). 

T. L. Venkatrama Atyar for appellants. 

P. N. Appuswami Aiyar and P.F. Krishnaswami diyat 
for respondent. . 

The Court delivered the aiiowing 

JUDGMENT :__This case refers to what ss ordinafily called 
“ the after-acquired ” property of an insolvent. The respon- 
dent after he was adjudicated an insolvent in 1909 seems to 
have started a partnership with the appellant. He has now 
brought a suit to wind up that partnership and for an account 
and for payment over to him of any money that may be found 
due to him. The'suit was brought in 1919. The partnership 
had been started in 1911°and it seems to have lagted till the 
endof 1916. Inthe Insolvency proceedings no receiver seems 
to have been appointed at first, and it was only on 29— 3— 1919 
the Official Receiver was appointed as Receiver. . The defen- 
dant pleaded in the suit thaf the plaintiff was an ugdischerged 
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msolvent and that he was not entitled to bring the suit or to go 


on with it. The District Munsif gave effect to that objection 
and dismissed his suit. The Subordinate Judge has reversed 
that decision and remanded the suit for disposal according to 
law. It is against that decision that the present appeal has 


_ been filed. 


The question which we have to apn$ider is whether, ‘ip the 
case of after-acquired property, the insolvent is entirely barred 
irom maintaining any suit in respect of it and whether the re- 
ceiver alone can sue. It is contended for the appellant that the 
Receiver alone can sue, because it is said, that all the properties 
of the insolvent including his after-acquired property are vested 
in the Official Receiver by S. 28, clauses 2 and 4 of the Insolven- 
cy Act V of 1920. The argument is that, as the right to the pro- 
perty becomes vested in the Official Receiver, no right exists in 
the insolvent himself and that, therefore, he is not entitled to 
maintain a suit to enforce any claim to recover such property ; 
and it is said that, under the Insolvency Act V of 1920, no dif- 
{erence is made between the after-acquired property of the in- 


solvent and the property owned by him at the time of the adju- 


dication. The learned Vakil for the appellant relies on the 
case of Subbaraya Chettiar v. Papathi Ammal (1) as an autho- 
rity in his favour for maiftaining the proposition that he has 
put forward. But that very case has distinguished an earlier 
case of Sriramulu Naidu-v. dndalammal (2) which following 
the case of Fatimabibi v. Fatimabibt (3), held that, in the case 
of after-acquired property the insolvent has a right to maintain 
a suit, subjecé to the Official Receiver or Official Assignee inter- 
vening and that if the Official Receiver or Official Assignee did 
not inter¥ene, theeinsolvent was entitled to go on with the suit 
and that the principle to be deduced from the authorities that 
had been cited was that the itsolvent had “sa right against all 
the world except thé Official Assignee.” That case has discuss- 
ed the English decisions on the point as well as the earlier 
Indian decisions and we can see no reason why we should not 
follow the principle laid down there as regards the insolvent’s 
ufter-acquired property. This cage, as already | stated, has 


_ been distinguished in the Madras Weekly notes’ case which is 


a case regarding the property owned by the insolvent at the 
time of the adjudication. Whether the case was rightly decid- 


ie: (19189 M W N 289. a (1906) ILR 30 M 145: 17 M LJ 14. 
3 IL R 16 B 462. ° T 
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. Ramanatha 


ed or not, we need not express any opinion at present. How- Iyer 


ever, it is clearly distinguishable from_the present case on the 
very ground that the learned Judges distinguished it from Sri- 
ramulu Naidu v. Andalammal (2). No authority has been 
cited go show that, as regards the after acquired property, the 
insolvent cannot maintain a suit if the Official Receiver or Off- 
cial Assignee does not imteyfere. We have therefore come to 
the conclusion that the Subordinate Judge was right in the view 
he took as regards this point, that is, as the property here ts the 
after-acquired property, the insolvent was entitled to continue 
the suit. The subordinate Judge has also dealt with another 
point, namely, that the share of a partner is not such a property 
as can be attached under the Civil Procedure Code and is thus 
not such property as would vest in the Official Receiver. That 
position has not been supported by the Respondent’s learned 
Vakil and we think itis not correct. Inthe view we have 
taken, it is not necessary to pursue that point. The appeal 
tails and is dismissed with costs. 


C. A. S. TEOSE Appeal dismissed. 


- In THE Hicgu COURT OF JUDICATURE AT MADRAS. 
PRESENT  — MR. JUSTICE SPENCER AND MR. JUSTICE 
DEVADOSS. A 
T. K. P. Paramasiva Thevar ...  Appellani* (6th De- 
: fendant). - 


v, 
Nagendra 
Iyer, 


v. : 
Pulukaruppa Thevar and others ... Respondents (Res- ° 


potdents % to 4). : 
Indian Limitation Act, Aris, 166 and 181— pplication to set aside an execu- 
tion sale, on the ground of illegality—Application governed by Art. %6—Civil Paramasiva 


Hrocedure Code, S. 47 and O. a1, R. 90—Absence of publication of the sale in Rn 
the villageowhere the properties are situate. Pulukaruppa 
An application to se? aside an execution sale on the ground of illegality Thevar. 


though falling under S. 47 of the Code of Civil Procedur€ and not under O; 21, 

R. 90 is governed by Art. 466 of the Limitation Act and not by Art. 181 and 

should be made within thirty days from the date of the sale. 
Where an application is made after 30 days of the sale to set aside an 

execution sale on the ground that the proclamation of sale was not made in the 

village where the property was situate, the application is barred by limitation 

under Art. 166 of the Limitation Act. , 
Thé case-law on the subject considered and discussed, 


Appeal against the order dated 6th January 1922 of the 


District Court of Tinnevelly ineA. S. No. 371 of t92Qpreferr- °, 
+A AAO No. 74 of 1922. oth August, 1923. 0 2~CO*~CS~*W 
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ed against the order dated 30th September 1920 of the Court 
of the Subordinate Judge of Tuticorin in E. P. No. 49 of 1920 
in O. S. No, 101 of 1916. 


A. Krishnaswami diyar ang K. Balasubramania Aiyar for 


appellants. ° 
T. Rangachariar and P. V. Krishnaswami for respondents. 
The Court delivered the following ° 


JUDGMENTS Spencer, J. This appeal is concerned 
with an application to set aside a Court sale of mortgaged pro- 

perty which took place on November 21st 1919. It was filed 
by the 6th defendant on January 17th 1920 more than 30 days 
after the date of the sale and was rejected by the Subordinate 
Judge as being out of time. The learned District Judge con- 
firmed his order. 7 

It is now contended that the omission to publish the sale 
in Rayagiri, which is the village where the land is situated, was 
not a mere irregularity but an illegality, that the petition though 
treated by the Subordinate Judge in his judgment as an appli- 
cation under O. XXI rule go of the Code of Civil Procedure 
was properly (as it purported to be) one under S. 47 and that 
the Limitation period in such cases is 3 years under Art. 181 of 
the 1st schedule of the Limitation Act. 

Assuming that the publication of the sale notice in Sivagiri, 
the parent village to which the suit land belongs according to the 
plaint and the mortgage deed, and the failure to publish it in 
Kayagiri was something more than a material irregularity in 
publishing t the sale, we have to see whether a party to the suit 
who asks to have the sale set aside has.30 days under Art. 166 
or 3 years under Art. 181 to come in with his application. 

It is clear that Art. 181 is a residuary article which can 
only be applied if no other grticle dealing with applications un- 
der the Code of Givil Procedure is applicable. 

Whether the ground for seeking to set aside the sale in 
this case is the commission of an irregularity or an illegality, 
and whether S. 47 or O. XXI rule 90 is the appropriate provi- 
sion of law to be entered at the head of the petition, it is un- 
doubtedly an application under the Code of Civil Procedure to 
set aside a sale in execution of a decree and thus falls within the 
definition in Art. 166. 

- There is so much authority for the view that Art. 166 ap- 
plies to all such cases that it hardly needs demonstration that 
the residuary article 1$1 cannbdt be applied. 
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By “ authority ” I have in mind the cases in Nellu Neithiar  Wêramasiva 
v. Subramania Moothan (1), Kamayya v. Ramanna (2), ° v, 
Payidanna v. Lakshmi Narasimha (3). (see the judgment of Pulakaroppa 
Sadasiva Aiyar, J.), Muthia Chettiar v. Bava Sahib (4), cme 


Ganapathi Mudaltar v. Krishnamachari (5), Satis Chandra 
Kanungoev.Nishi Chandra Dutta(6) and Babu Das Narayana 
Singh v. Muhammad Yusuf (7). Unfortunately so long as 
contrary decisions remain wh the law reports without being over- 
ruled it is possible to found arguments upon them. It has 
therefore become necessary to examine the cases which lend 
support to the argument that Art. 181 is appropriate. 


It is not uncommon to hear a sale described as a nullity 
if there is an illegality affecting the jurisdiction of the executing 
Court, and illegalities are commonly. supposed to take applica- 
cations to have sales set aside out of the scope of O. XXI rule 
90. : 

Ever since the Privy Council in Malkarjun v. Narha- 
ri (8) distinguished between a total absence of jurisdiction and 
an erroneous working out of a valid decree against an estate 
after its owner’s liability is established, there should be no room 
for misconception. But unfortunately it is not uncommon to 
hear the expression “ nullity ° indiscriminately applied to sales 
by Court, as if by that magical word ¢he Statute of Limitations 
was abolished. If in the present instance the sale was a nulli- 
ty, there was no need for the appellant to apply to have it set 
aside under S. 47 or O. XXI, rule go. He could simply ig- 
nore it so long as his possession was not disturbed. 4 


Rayappan Nambiyar v. Malikandi Aketh Mbayam (9) ° 
is one of the cases in which a sale was held to be a nullity. It 
is one of those rare instances where a persén applies to be 
broughton the record as a defendant in execution. ‘The de- 
cree-holder when executing the décree after the death of the 
mortgagor (judgmentdebtor) failed to brink the mortgagor's 
legal representatives on the record. © So this representative, 
having got himself placed on the record, applied to the Court 
to record satisfaction of the decree and incidentally to set aside 





the sale held behind his back. ° 
1. (1920) 11 L W 59.9 2, (1922) 16 L W 944. 
3. (1915) ILR 38 M 1076: 28 ML J 525. 4. (1914) 27 M L J 605, 
5. (1923) 43 M L J 184. š 6. (1919) ILR 46 C 975, . 
7. (1921) 61 I C 823 (Pat). 8 (1901) I L R 25 B #7 (P C). si 


s 9. (1914) 26M L J 26% 
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gE pla The learned Judges may have felt themselves justified by 
Sages the circumstances of the case in adopting the somewhat unusual 
Thear © procedure but with due deference I am unable to agree with 





their opinion that the sale was a nullity. It is unnecessary to re- 
peat the reasons for my opinion which I expressed at some 
length in Doraisamy v. Chidambaram Pillai (10) that a sale 
dees not necessarily become a nullity in consequence of a judg- 
ment-debtor being dead and his leg@l representative notebeing 
on the record when it takes place. 

The next case is Seshagiri Rao v. Srinivasa Rao (11) 
(Seshagirt Aiyar and Moore, JJ.) : The persons who “applied 
to have the Court sale set aside were parties to the suit who 
had been exonerated, but they had no notice of ‘the execution 
proceedings. The learned Judges recognised the fact that 
under the explanation to S. 47, a defendant who has been ex- 
onerated would yet be a party to the suit. Yet they attempt 
to distinguish Muthiah -Chettiar v. Bava. Sahib (4) where it 
was held that Art. 166 governed applications under S. 47 to set 
aside sale, on the ground that the application in that case was 
by a judgment-debtor. If the explanation to S. 47 means any- 
thing, this is no distinction at all. There is no provision in the 
Code for persons who are not parties making an application 
with reference toa Court sale except O, 21, R. 
$9 which requires persons interested to make a 
deposit before the confirmation of the sale, that 
is, within 30 days of its taking place, R.- 90 is 
available to persons entitled to rateable distribution besides per-. 
sons having an interest in the property sold, and R. roo which 
requires peffsons dispossessed by a purchaser in execution of a 
decree tp come to Court within 30 days of their dispossession. 
Strangers to the decree must under Art. 12 file a suit within 
one year of the confirmation of the sale ; or, if there Mas been 
fraud, then under Art. 95 within three years of their becoming 
aware of it. 

I respectfully agree with the heee tone of Oldfield, J. 
in Ganapathi Mudaliar v. Krishnamachari (5) as to the sound- 
ness of the reasons given in Seshagiri Rao v. Srinivasa Rao(11) 
lor applyifg Art. 181 to the facts of that case. 

The case of Shivbai v. Yesoo (12)equoted by Moore, J.. 
was one in which an ex parte decree had first to be set aside 


Spencer, J. 


A @ (1923) 45 ML J 413. 11.0 (1920) 43 M 313 : 38 ML J 62. ° 
4. (19%) 27 M L J 605. § (1922) 43 M L J 187, 189. 
ja, (1918) +I L R 43 B 235. ° 
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before the ex parte defendant could ask to set aside the sale. 
She might have obtained an interim injunction against the execu- 
tion of the decree or she might have asked the Court to excuse 
the delay occupied in getting the ex parte order set aside. No 
definite reasons for holding Art. 166 inapplicable are given in 
the judgment except that it would work harshly in the circum- 
stances of that case, Ram Kinkar Tewari v. Sthiti Ram 
Janja (13) was a cas®under S. 18, Limitation Act of fraudu- 
lent suppression of process. Mookerjee, J.’s reasons for ap- 
plying Art. 181 are not explained. 

Lastly there is the Full Bench case of Vachali Rohini v. 
Kambi Aliassan (14). This is an authority upon the scope of 
Art. 165, not of Art. 166, and its applicability to applications 
made by judgmnent-debtors under S. 47. On the same analogy 
it is argued that Art. 166 should only be applied to applications 
made by persons who are not judgment-debtors. But’ the 
ratio decidendi of the Full Bench decision was a comparison of 


the language of S. 230 of the Code of Civil Procedure of - 


1859 and that of Art. 158 and 165 in the Limitation Acts of 
1871 and 1908. The scope of Art. 166 must depend on 
quite different considerations, viz., the wide language of the: 
Article itself and the change in language between S. 244 and 
S. 47 of the Codes of 1882 and 1908 and between Ss 311 of 
the old Code and O. 21, R. 90 of the new Code. 


The Full Bench had before them a case in which a judg- 
ment-debtor complained that in executing a decree for posses- 
sion more property had been delivered to the decree-holder 
than what the decree authorised. . ° 

Without doubting the correctness of the decision that such 
a complaint would be governed by Art. 181 of the Limitation 
Act, we may consistently hold that the application before us 
which is one by a judgment-debtor to set aside a sale is covered 
by Art. 166. 3 

My learned “brother agrees with me. The appeal is 
therefore dismissed with costs. | 

Devadoss, ¥ :__This Second Appeal arises out of an appli- 
cation under S. 47 of the Civil Procedure Code fo set aside a 
sale held in execution of a decree on the ground of fraud and 
iliegality in publishing and conducting it. The Subordinatc 
Judge of Tuticorin held that the fraud alleged was not proved 
that the sale was vitiated by material irregularity as regards 


13.. (t917) 27 CLJ 528. . a tt (1919) IL R 42 M 753. 
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item 1, that the property was under-sold in conseguence, and 
that the application was barred by Limitation. On appeal, 
the District Judge of Tinnevelly held that the sale was not a 
nullity and that the application was barred by Limitation under 
Art. 166 of the Limitation Act. ° 


The 6th defendant has preferred this appeal, and the sons 
oí the decree-holder who was also auetidn-purchaser are ges- 
pendents 1 and 2. Mr. T. Rangachariar who appears for 
the respondents raises a preliminary objection that no second 
appeal lies as the application was made under O. 21, R. 90, 
C. P. C. and only one appeal is provided by O. 43, R. 1 (7) 
against orders under O. 21, R. 90. Mr. A. Krishnaswami 
Aiyar for the appellant contends that there was illegality in the 
conduct of the sale and the application was made under 9. 47, 
C. P. C. and not under O. 21, R. 90, inasmuch as there was 
no publication of the sale in the village in which the property 
is situate as required by law, and that such an omission is not 
merely an irregularity, but is an illegality, and where illegality 
is brought about by fraud or otherwise, the application to set 
aside a sale falls under S. 47, C. P. C. and a second appeal 
therefore lies. It is unnecessary to decide this point in the 
view that I take of the questioni of limitation involved in the 
case. 


The sale was on the 21st November, 1919 and the applica- 
tion to set it aside was made on 17th January, 1920. Art. 166 
of the Limitation gives a period of 30 days to set aside a sale 
in execution of a decree. The contention of the appellant is 
that Art. 18I which allows a period of 3 years applies to the 
case and the application is therefore in time. It is argued 
that the words “ under the same Code” in Art. 166 should 
be taken to apply only to appligations specifically provided for 
by the Civil Proceduge Code and not to applications under the 
general S. 47. The Article is in these terms : “ Under the 
same Code to set aside a sale in execution ofea decree...... 
30 days... ....... the date of the sale.” | The wording of 
the. Article includes all applications made under the Code to 
set aside a sale, and unless there are very strong grounds for 
holding that it was meant to apply only toeapplications specifi- 
cally provided for by the Code under Rr. 89, 90 or gt there is 
eno warrant for departing from the plain meaning of the words 
of the Arti@le. It is a well known principle of construction 
that where there is a specific article of limitation applicable to 


® 
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a suit or application, the residuary article should not be applied, 
unless the application or suit cannot be brought within the clear 
wording of the specific article. The appellant relies on the 
following cases in support of his contention. In Rayappan 
Nambiyar v. Malikandi Aketh Mayan (9) a mortgagee 

brought a suit on his mortgage and impleaded the puisne mort- 
gagee as a defendant. The puisne mortgagee died after the 
deeree, and the plaintff brought the mortgaged property to 
sale without bringing the legal representatives of the puisne 
mortgagee on record and without giving them notice and 
bought it himself. The legal 1epresentative of the puisne 
mortgagee applied to set aside the sale on payment to the plain- 
tiff-auction purchaser the amount due under the decree. The 
High Court held that the application was not barred by limita- 
tion as the sale was a nullity so far as the appellants were con- 
cerned and the application was clearly not barred. The appli- 
cation to set aside the sale could not have been entertained and 
the redemption of the prior mortgage could not have been 
ordered till the appellants were placed on record as the legal 
representatives of the puisne mortgagee, an application under 
R. 89 cannot be entertained as long as an application under 
R. go is pending. R. 89 (2) specifically lays down “ where a 
person applies under R. go to set aside the sale of his immove- 
able property, he shall not, unless he withdraws his application, 
be entitled to make or prosecute an application under this rule. 
The puisne mortgagee was entitled ‘to redeem the prior mort- 
gage and as his legal representatives were not on record when 
the sale took place, they applied for relief as soon as they came 
to know of the sale of the mortgaged property ‘and therefore 
Art. 166 was held not to apply to a case of that kind. Even 
if Art. 166 should have been held applicable to that case, the 
judgment could be supported on, the ground that the appellants 
had no knowledge of the sale and they coyld not have come in 
therefore, within the 30 days provided for by the Article. In 
Seshagiri Rao y.»Srinivasa Rao (11), the plaintiff brought a 
suit for maintenance against 12 defendants. Defendants 9 
to 12 who belonged to a divided branch of the family and their 
shares were exonerated, and a decree was passed against de- 
fendants 1 to 8 with a charge on certain items belonging to 
them. The plaintiff executed the decree and certain items of 


property were brought to sale in execution as if they belanged e 
had 
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to defendants 1 to 8 and were purchased by a person not a party 
to the decree. One year and seven months afterwards, the plain- 
uffs who were defendants 9 to 12 filed a suit to set aside the sale 
so far as their shares were concerned. The District Munsif 
dismissed the suit as being barred ‘by S. 47, C. P. C. On 
second appeal, the High Court remanded the suit to the Dis- 
trict Munsif for disposal as a proceeding ander S. 47. The 
District Munsif and the District Judge held that the applita- 
tion was barred by limitation. The High Court held that 
Art. 181 was applicable to the case and that the applicgtion 
was not barred. ‘The learned Judges (Seshagiri Aiyar and 
Moore, J}.) observed at p. 350: “If an execution sale is a 
nullity, i. e., is made without jurisdiction or 1s void ab initio, 
Art. 166 has in our view no application and the  residuary 
Art. 181 should be applied. We are justified on our conclu- 
sion by the decision in Ramavenkatasubbier v. Subra- 
mania Chettiar (15). With very great respect 
I am unable to follow the reasoning of the 
learned Judges. The appellants were parties according 
to the explanation to 9. 47, which was expressly enacted to set 
at rest the conflict of view that prevailed with regard to the 
parties to a suit but were not parties to the decree and they were 
bound to pursue the remedy as provided for by the Code. The 
Judgment can however be supported on the ground that the 
appellants were not parties to the execution. proceedings and 
they applied to set aside the sale as soon as they became aware 
of the sale and the period of limitation had to be calculated 
from the time when they came to know of the sale. In the 
present case the appellant was a party to the decree and the 
hnding is shat notice of sale was served upon him. © The facts 
in Seshagiri Rao v. Srinivasa Rao (11) being 
different from those of. the present case, ~ that 
decision has not application to the latter. In 
Ram Kinkar Tewari v. Sthiti Ram Panja (13) it was held by 


the Calcutta High Court that omission to issue notice to the ` 


judgment-debtor was an illegality and that was a sufficient 
ground for setting aside the sale andsthat Art. 181 applied to 
the application in that case. 


It is difficult to follow the reasoning that if there is Wlega- . 


lity in publishing or in conducting the sale, Art. 181 applies and 
if there is fraud or irregularity, Art. 166 applies. O. 21 rule 
15. S A No. 38 of 1914 (unreported). 11, IL RAS M 313- 
13. (W917) 27 CL J 528. $ 
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go enables a decree holder or any person entitled to share in a 
rateable distribution of assets or whose interests are affected by 
the sale to apply to the Court to set aside the sale on the ground 
of a material irregularity or fraud in publishing or conducting it. 
if a party is prevented by fraud from knowing of the sale, such 
fraud will prevent limitation running against him, or where he 
is kept out of the knowledge of the illegality by means of fraud, 
he may @ontend reasonably that by means of fraud he was pre- 
vented from knowing or having the means of knowledge of the 
illegality and therefore limitation should count against him only 
trom the time when he discovered the illegality. S. 18 of the 
Limitation Act would apply to such a case. ‘Therefore there 
ig no reason why when there is a specific article such as Art. 166 
governing certain applications the aid of the residuary article 
should be invoked to help a party who could justify his applica- 
tion as being within time by virtue of S. 18 of the limitation Act. 
It is.urged that the reasoning adopted in a decision reported in 
Vachali Rohini v. Kombi Aliassan (14) with regard to Art. 165 
should be applied to Art. 166. In Vachali Rohini v Kombi Altas- 
san (14) it was held by a Full Bench that where a judgment- 
debtor was dispossessed of immoveable property the Article ap- 
plicable to an application by him for restoration of possession 
was 181. The learned Judges in theecourse of the judgment 
relied on the fact that O. 21 rule 100 applies only to a stranger 


to the decree seeking for restoration of possession and not*to. 


a judgment-debtor seeking a similar remedy. They expressly 
overruled the decision in Ratnamier v. Krishna Doss Vittal 
Doss (16) which decided that Art. 165 was the proper article 
to be applied to an application by a jâdgment debtor who was 
dispossessed of immoveable property for restoration of posses- 
sion. Phe decision in Vachali Rohini v. Kandi Aliassan (14) 
being the decision of ‘a Full Bench, no purpose, would be gained 
bv expressing doubts ag to its soundness. But I may be permit- 
ted to observe that the result of the decision is that a stranger 
to the decree and exgcution proceedings if dispossessed of im- 
moveable property has to apply within 30 days under O. 21 
rule 100 whereas a judgment debtor has 3 years under “Art, 181 
of the Limitation Act tô make a similar application by claiming 
the benefit of S. 47 C. P. C. Whether the legislature intend- 


ed such a result is neither necessary nor profitable to inquire. 
kd 
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In Sivbat v. Yesoo (12) the facts were. In 1906 an ex parte 
dccree was passed against the defendant in execution of which 
the defendant’s house was sold and purchased by the plaintiff’ 
decree holder in 1910. The ex parte decree was subsequently 
sctaside. But at the retrial a.decree was again passed in plain- 
tiffs favour in 1914. In the meanwhile the defendant*applied 
to have the sale of the house set aside. With regard to limi- * 
tation Hayward, J., observed : “Is was also suggested ghat the 
application ought to be regarded as time barred under Art. 166 
of the schedule to the Limitation Act. But this article appears 
to be hardly applicable to the facts of this particular ckse. The 
cause of action accrued upon setting aside the ex parte decree in 
1914 and taking that as the date from which limitation ran, 
the application would clearly be within the time under the pro- 
visions of Art. 181 of the schedue to the Limitation Act.” In 
that case the right to apply to have the sale set aside arose only 
on the ex parte decree being set aside. The Court could very 
well have-held that Art. 166 applied and that the delay should 
in the circumstances be excused under S. 5 of the Limitation Act, 
and if there was fraud, under S. 18 of the Limitation Act. If 
Art. 181 of the Limitation Act is the proper article applicable 
to such a case, the question arises from what date should limita- 
tion be held to run against the applicant granting he has three 
years ? ` Under Art. 164 time begins to run from the date of 
the. decree or where the summons was not duly served, when 
the applicant has knowledge of the decree. If no summons 
was served and the defendants came to know of the passing of 
the decree more than 3 years after it was passed, his remedy to | 
have the decree set aside is not barred till he comes to know of 
the passing of the decree. The learned Judges did not say 
from what datë time would begin to run against a person who 
seeks to set aside a sale on the ground that he was notaware of 
the passing of the decree. With dug respeĉt, I think the proper 
course in such a case is to excuse the delay as the defendant was 
kept out of the knowledge of the passing of the decree or had 
not means of knowing of the passing of the decree and there- 
tore he could not have made an application to have the sale set 
uside within 30 days of the sale” and therefore the delay in 
making the application should be excused. None of the cases 
to which I have already referred have any direct bearing upon 
the present case. 
i ttc aan ma ra kaagaman Ieee Sih see tment 
1z ILR 43 B 2335. ° . 
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In Muthiah Chettiar v. Bava Sahib (4) it was held that Paramasiva 

the application to set aside a sale under S. 47 C. P. C., was v, 

governed by Art. 166 of the Limitation Act. With reference R sie 

Moore, JJ.) observed at page 315 : “ If an execution sale isa saia 

to the question of limitation Oldfield, J., observes at page 607 j 
.`‘ It is not disputed that his petition was presented too late, if 

it was one under rule go. 6 If however it was under S. 47 it is 

urged tRat Art. 181 sch. 11 of the Limitation Act applied and 

he was in time the special Art. No. 166 covering only applica- 

tions under rules 89 and go. This restriction of Art. 166 cor- 

responds with nothing in its wording, which is absolutely gene- 

ral ; and the attempt to impose it has been supported by referen- 

ce to the fact that the article was substituted for Articles Nos. 

166 and 172 in the prior Act of 1877, which related only to ap- 

plications under Ss. 310 A and 311 of the Code then in force. 

It is stated that this is borne out by the Statement of Reasons 

and objects connected with the present Act. But it has not 

been shewn how reference to such a statement is a legitimate or 

necessary aid to the interpretation of a provision, the language 

of which is clear. The 1st respondent’s application, though 

it may have been made under S. 47, was one to set aside a sale, 

and under Art. 166 it must be held to have been out of time.” 

With the reasoning of the learned Judge I fully concur. In 

Neilu Neithiar v. Subramania Moothan (1), it was held that 

Art. 166 was the proper Article applicable to an application to 

set aside a sale. The learned Judges observe at page 62 :“ It 

is then contended that, as the petitioners were parties to the li- . 

ligation, the Article of Schedule I of the Limitation Act to be : 

applied is No. 181, not No. 166. This is contended, with 

reference tothe recent decision of the Full Bench Vachalt 

Rohini v. Kombi Aliassan (14). But that 

decision dealt with a glaim to applyeArt. 165 ; and we do not 

think that its application anti that of Art. 166 stand on the 

same footing or can be dealt with on similar considerations 

We have not been shéwn reasons for restricting the very com- 

prehensive wording of the latter to exclude the present case.” 

Another Bench of this Court held the same view ig a case 

in Kamayya v. Ramanna (2). In Ganapathi Mudaliar v. A 

Krishanamachari (5) it was held that Art. 166 of the Limita- 
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tion Act was the proper article to apply to the application to 
set aside the execution sale, whatever its nature, whether it.fell 
under S. 47 C. P. C., or under O. 21 rule 90. ‘The learned 
Judges observe at page 189; “The wording of Art. 166 is 
unrestricted and we do not consider that we are at ljberty to 
impose restrictions, which nothing in it suggests. It, no doubt,, 
covers, only applications under the Cade : but that is immaterial, 
asin the present case the controversy is between the p#rties and 
an application, instead of a suit, is authorised by S. 47. We 
therefore hold that Art. 166 of Act IX of 1908 is applicable.” 
The same view has been held in Satis Chandra Kanungoe v. 
Nishi Chandra Dutta (6). There also the learned 
judges refused to uphold a contention that Art. 
166 should be restricted to cases falling under O. 21 R. 89 and 
90. They observe at page 977: “ It is argued for the appel- 
lant that Art. 181 of the Limitation Act applies and not Art. 
166. There appears to be no good reason for limiting the 
scope of Art. 166 to applications under O. 21 rules 89, go and 
9) of the Civil Procedure Code. The Article is perfectly 


‘general in its terms and refers to an application under the Code ~ 


to set aside a sale in execution of a decree.’ The same view 
was held by the Patna High Court (Vide Babu Das Narayana 
Singh v. Muhammad Yusuf (7) ). Following these 
decisions I hold that this application is barred by li- 
imitation under Art..166 of the Limitation Act. The appeal 
therefore fails and is dismissed with costs. 

LO: o ERSEL Appeal dismissed. 
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A suit to set aside a revenue sale under th? Madras Estates Land Act, after 
one year after the expiration of thirty days after the sale, is barre, by limitation 
pnder Art. 12 (b) of the Limitation Act. 





a Se 
“A S Nos 279, 280 ant 291 of 1920. 27th September, 1923. 
6. ILR 46 C975. 6 a 7. 61 I C $29 (Pat). 
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Appeals Nos. 279 and 291 of 1920 against the decree 


dated 28th June, 1920 of the Court of the Subordinate Judge ` 


of Dindigul in O. S. No. 13 of 1918. 

Appeal No. 280 of 1920 against the decree dated 28th 
Jung, 1920 of the Court of the Subordinate Judge of Dindigul 
in O. S. No. 54,0f 1918. l 

Appeal No. 291 9f 1920 coming on for hearing the Court 
delivered the following ° 

JUDGMENT :— Appellants’ Vakil has no instructions. 
The appeal is dismissed with costs.of respondents 2 to 6. 

(Costs of papers in Appeal No. 279 of, 1920 to be in- 
cluded). 

K.V. Krishnaswami Aiyar for appellants in A. S. Nos. 279 
and 280 of 1920. 

C. S. Venkatachariar for Respondents 


C. S. Venkatachari and Rajagopala ana for appellants 


in A. S. No. 291. 

K. V. Krishtaswami Aiyar and A Pua Atyar for 
respondents. 

The Court delivered the following 

JUDGMENT -_Respondent’s Vakil reports no instructions 
and withdraws from the case which is therefore heard ex parte. 

The question of limitation js first argued and on that we 
think: appellant must succeed. 

The suit is to set aside a revenue: sale and limitation .is 
governed by Art. 12 (b) of Sch. I of the Limitation Act. ‘This 
allows one year from the time when the sale ts confirmed or 
would otherwise have become final and conclusive. There’ is 
no provision in the Estates Land Act similar to the one in C, 
P. C., O. 21, R. 92: for confirmation of sale and for the sale 
er aipon becoming absolute and consequently the second 
clause ‘of Art. 12 (b) of the Limitation Act must be applied. 
S. 124 (2) of the Madras Estates Land, Act provides that 
on payment of the purchase money and on the expiratioh of 
thirty days the Court shall if no application has been made 
to set aside the sale under S. 131 or if such application has 
been made and rejected, grant a certificate of sale to the pur- 
chaser stating the property sold, the name of the purchaser, 
the date of sale. Rrom this it is clear that such a sale would 
become final, in the absence of any application under S. 131, 
Estates Land Act, 30 days after the date of sale. - This suit 
was brought more than one year after such date in the present 
case and ig therefore barred by limitation. We are supported 


R106 , 


Kamalammal 


v. 
Chokka- 
lingam Agari. 


Kumalammal 
y. 
Chokka- 
Hngam'Asari, 


Ellan 
Inte. 
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, in this conclusion by the decision in Karuppa‘Thevan v. Vasu- 
deva Sastri (1). This wàs under the Madras Act II of 1864 
in which b. 38 provides that the Collector shall make an order 
confirming the sale.’ The absence of this provision in the 
Estates Land Act makes the presént case so much the strogger. 

We may also refer to Bhuban Mohan Mattra-v. Girish 
Narain Moonshi' (2) where a similare view prevailed. In 
Appeal No..280 of 1920, there is an allegation in: the plaint 
that a petition was put in'by plaintiff to set aside the sale but 
Ex. F ‘shows’ that this application was really a suit , under 
S: 112 and not an application under S. 131. — The: appeals 
are accordingly allowed and plaintifs suits dismissed with costs 
throughout. 

C-A: S. PE Appeals allowed. 


IN THE HIGH Court OF JUDICATURE AT MADRAS. 
PRESENT MR. JUSTICE KRISHNAN. 


Ellan and another “... Accused in C. C. No. 230 of: 1923. 
on the file of the Court of the 
Second Class Magistrate of 

'. ` Gudiyatham*. 


Slavery—A greement™ for seretce when amounts 1o—W orkman’s Breach | of 
Contract Act, 5. 2-—A ppltcability. | 


For a sum of Rs 160 due by ike accused, father and son, to the complainant, 
they entered into an agreement with, him whereby they undertook to work in 
his {complainant’s) cocoanut tope for a perio, of one year and subsequently 
to repay any money that might be found still due by them to him at the end of 
the year., They were to be paid Rs 6 per month out ‘of which Rs 2 a month 
were to be taken towards the debt, Rs’ 4 being paid in cash.’ This working in 
the tope was t? continué for only a year, and there was no obligation under 
the -agreement to work in the tofe thereafter ;. and the bond, then converted 
itself into a simple mdhey debt band. : E 


- Held, that there was ‘nothing ii in the arrangement, and nothing which 
would” ‘amount.in the remotest degree fo what may be caMefl, slavery. 
l Where the second Bass Magistrate directed the two accused to work for 
ü period of 6 months, the balance of the period of ane year stipulated for in 
the agreement, Ae/d that his order‘ was ‘right and tha® the case was not ‘one 
fo. -thé applicktion of 8. 2 of the Workman’s Breach of, Contract ‘Act. 
“i Case referred.for the orders ọf the High Court, under 
S. 438 of the Criminal Procedure Code; by the. District Magis- 
trate of' North Arcot ‘in hts ig dated e3rd day January, 


1923. 








ae E ee ee ; - 
"Er R C No. 366 of 1923. e 
Ee (Cr-R P No. 68' ‘of 1923.) i 4th September, 1923. 
A ie L'L. R, 6 M, 148, gaa’ ° E a. 13 G L". 339. 
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A. S. Sivakaminathan for the Public Prosecutor on behalf as 
of the Crown. 4 

The Court made the following ; ; o 

ORDER This is a reference by the District Magistrate 
of North Arcot recommending that the order passed by: the 
second class Magistrate of: Gudiyatham in C. C. No. 230 of 
1923 under the Workmen’s Breach of Contract Act should be 
set aside. The Distrigt Magistrate considers that the agree- 
ment which the second class Magistrate has enforced in this 
case is “but a cloak for slavery.” The agreement was for 
a sur of Rs. 160 due by the accused, father and son, to the 
complainant and they agreed to work in his cocoanut tope for a 
a period of one year and subsequently to repay any money that oe 
may be found still due by them to him at the end of the year. ea 
They were to be paid Rs. 6 per month out'of which Rs. 2 a 
raonth were to be taken towards this debt, Rs. 4 being, paid 
Lo them. i in cash. This working i in the tope was to continue for 
only a year, and there is no obligation under the agreement to 
work; in the tope thereafter ; and the bond then converted 
itself into a'simple money debt bond. I am unable to see. any- 
thing unfair in this arrangement, or anything ! which. would 
amount in the remotest. degree to what may be called slavery. 
Here are two people who have no credit whatever, entrubted 
with a. sum of Rs. 160 the only arrangement being, that they 
were to pay off Rs. 2 every month: by.working-in the complain- 
nant’s tope for a year ; afterwards it was apparently, arranged 
that the complainant was to take such steps as he’ may be ad- 
vised to recover any'balance due from them; by suit or other- 
wise. There does not seem much prospect of the complainant 
getting back the balance from these.twq people after the year 
is over. However that may be, the secouad class Magistrate 
has merely directed the two accused to work for the period of 
six months, the balance of the period of one year after deducting 
the period for, which they had already é¢vorked in the,, tope. 
The order does not say that they should work in the tope any 
longer than they’ agreed to ;' the recovery of the balance that 
may be found due at the end of the year was to be byd suit. 
I do not think this is a ease for the application of S..2. of the 
Act. TL regret.therefore that I am unable to accept the re- 
commendation of the District Magistrate.. The records will 
be returned. ; l "E 

A. S. V. . ; è ° 


Karuthian 
Chettiar 
v. > 
Raman 
: Ch etch, 
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6 
In THE HicH COURT oF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SPENCER AND MR. JUSTICE 
DEVADOss. 


K. Pı S. Karuthian Chettiar ... Petitioner* (Appellant in 
a r A. A. O. No: 69 of 192% on 
the file af the High Court). 
N r v. : e 
R. M. M. Raman Chetti Respondent ARespondent 
in do. i 
Provincial Insolvency Act (V of 1920), 5. 78—Effect-——Proceedings iftstituted 
under old Act--Order in—Appeal against—Leave for—Delay in application for— 
Excuse of —Power under. S. 78 of new Act. 


. On an application mafle under S. 75 (3) of the Provincial Insolvency Act 
for leave to appeal against an order in insolvency proceedings instituted while 
the old Act was in force, held that under S. 78 of the new Act the Court had 


- power to excuse the delay in making the application and that the fact that leave 


tu appeal was not necessary under the old Act was a sufficient reason for doing 
S0. ` i 

Petition praying that in the circumstances stated therein 
the High Court will be pleased to grant leave to the petitioner 
to appeal to the High Court against the order of the District 
Court of Ramnad at Madura in C. M. P. No. 63 of 1919 in 
I. P.‘No. 27 of 1913 on the file of the Official Receiver’s 
Court, Ramnad in I. P. Nœ 15 of 1913 on the file of the Dis- 
trict Court of Ramnad at Madura. 


C. S.V enkatachariar for the petitioner. , 
L. A. Govindaraghava Aiyar for the respondent. 
The Court made the following 


ORDER 1 The application has been made nearly 3 years 
after the order sought to be appealed against was passed. 

It is ‘contended that S. 5 of the Indian Limitation Act 
cannot be applied, because S. 78 of Act V of 1920 conferred a 
néw right after the inception of these insolvency proceedings. 
We consider that this section did not create for the first time 
or take away any substantive right, but that it merely regula- 
ted the procedure applicable to appeals and dpplications under 
the Provincig! Insolvency Act. 


We have therefore power to excuse,delay and the fact 
that leave to appeal was not necessary under the old Act (III 


of 1907) is a sufficient reason for doing so. 


CM P No. 2042 of 1923. 6th August, 1923. 
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Karuthian 
® Chettiar 
Y. 


Leave to appeal is granted under S. 75 (3) of Act V of 
eae Raman 
A. S. V. Leave granted. Chetti. 


In THE HIGH Court OF” JUDICATURE AT MADRAS. 


PRESENT i—MR. Justice KRISHNAN AND MR. JUSTICE 
WALLACE. . 


Mulimayandi Thevan and e ... Appellants* (Prison- 
ers 1 to 8). 
Evidence Act, S. E nee re ee io “ person in authority”—Pan- Wolimayandi 
chayatdars—Confession of accuesd to—Admissibility in evidence—Jury—Charge Thevan 
in—-Misdirection in—Defence evidence—O mission io refer in charge to—Inadmis- ine, 


sible evidence—Admission of—Jury warned not to consider such evidence—E fect. 


Panchayatdars, who are practically private detectives helping the police 
in finding out the criminals, are not persons in authority within the meaning 
of 5. 24 of the Evidence Act, and confessional statements made to them by the 
accused are not inadmissible in evidence. 


The omission to refer in a charge to the jury: to the defence evidence does 
not amount to a misdirection when such evidence does not touch the question of 
evidence as regards the offence for which the accused was tried. The admission 
of legally inadmissible evidence does not also vitiate the charge when the jury 
is specially warned in the charge not to take such evidence into consideration. 


Appeal against the order of the Court of Sessions of the 
Trichinopoly Division in Sessions Cast No. 55 of 1922. 

The Public prosecutor on behalf of the Crown. 

The Court delivered the following 

JUDGMENT :__This is an appeal against the conviction of 
the appellants by the Sessions Judge of Trichinopoly with a jury, i 
for dacoity under S. 395 I. P.C. The convictionebeing by a 
Jury, we are not entitled to canvassethe case on the evidence 
and we must accept their verdict if there is no rhisdirection. It 
15 however suggested that the Jury had been misdirected on two 
points and were thus misled and prejudiced against the appel- 
lants. The first point taken is that no reference was made by 
the Judge to the defence witnesses. There was one defence 
witness called, it is true, but all that he said was that the 2nd 
accused is a man of some property worth about Rs. 7,000. We 
do not think that the omisston to bring this fact to the notice 
oi the Jury can be treated as at all material in this case. It ° 
does not touch the question of evidence as regards dacoity. 

The second point taken is that the learned Judge should 
not have admitted in evidence afl the statements made by certain : 








#Cr Appeal No. 1918 of 1922. . ə 7th August, 1923. 
+ < è 


Mul'mayandi 
Thevan A 
In re. 


Doraiswami 
Üdayan 
In re. 
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of the panchayatdars that some of these accused made confes- 
sional statements before them. The learned Judge no doubt — 
admitted these statements in evidence but in his charge in para. 
7 he distinctly told the jury that they should not take into consi- 
deration these confessions at all'as they were not. reliable. He 
aiso held that the confession made.to one of the panchayatdars 
examined as P. W. 27 was inadmissible i in evidence as P. W. 
2% seems to have told the accused that he would be let off and 
thereby induced him to make the confession. In the first place we 
are not satisfied that the panchayadars were persons in authority 
over the accused at all and that the confessions made to 
these panchayatdars could properly be excluded from the evi- 
dence on that ground. The question as to the authority of the 
panchayatdars was considered in Emperor v. Fernand (1). It 
was held by the Bombay High Court that they could not be con- 
sidered to be persons in authority within the meaning of section 
of the Indian Evidence Act. We concur with that view. 
considering the nature of the functions of these panchayatdars, 
they are practically private detectives helping the police in find- 
ing out the criminals. They cannot be treated as men having 
any authority over the accused. That being so, we think that 
the confessions made were strictly admissible in evidence. As 
the learned Judge has himself told the Jury’ to exclude from 
their consideration these confessional statements, even if we 
suppose that there was a mistake in admitting them, that would 
not be a very material mistake after the Jury had been warned 
not to take the matter into consideration. We therefore think 
that there was no material mistake of law or misdirection in the 
Charge. ° 

‘We confirm the conviction and the sentence which are not 
excessive. The appeal is dismissed. 


A. S. V. | | 
In THE Hia Coens OF JUDICATURE AT MADRAS. - 


PRESENT i— MR. JUSTICE ODGERS. ° 
Doraiswami Udayan TF Appellant® (Prisoner). 


Crimimfal trial—Witnesses—Calling of-—Public Prosecutor's duty as regards— 
Prosecution evidence tendered sufficient io prove case against accused—O bjection 
to conviction on ground that other witnesses migi have been examined—Main- 


„Appeal ned: 











tainability. | 5 
s - hes ory > S 
“Cr. Appeal No. 1601 of 1922. 26th July, 1923. 


1. 4 Bom. I- R. 785. : 
6 . 
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> Where the case against the accused is adequately proved by the prosecution D 
evidence tendered, no objection to the conviction can be .urged on the ground s ao 
that certain persons who would have been available to give evidence were not 
called’ by the prosecution, especially in a case in which there is no proof that 
the said persons were connected with the transaction connected with the prose- 


cution or that they would be able to give important information as to the subject 
oi the charge. a o 


Cases dealing with the daty of the Publ Prodi as ER the calling 
of witfesses referred to. . 


$ 


Appeal against the order of the Court of: T of the 
Coimbatore Division in Case No. 63 of the Calendar for ae 


L. A. Govindaraghava‘lyer for appellant. 


V. L. Ethiraj for the Public Prosecutor | on behalf oi the 
Crown. 


The Court delivered the following 


JUDGMENT :_In.this case one Duraiswami Udayan has 
been convicted of causing grievous hurt with a dangerous 
weapon,to one Govindasami Udayan by cutting: him on both 
hands and on the head with a sickle at Dharapuram on the 28th 
March 1922. A certain person named Thangaswami died in 
F ebruary 1922. The wounded man’s grandfather and. Thanga- 
swami’s mother’s father were brothers.. The accused. is the 
mother’s sister’s son’s son of Thanggswami. Thangaswami 
died leaving two widows called Parvathi Ammal and Chandro- 
daya Ammal. They had, apparently in accordance with the 
wishes of their husband, executed a release deed, Ex. M in fa- 
vour of Govindaswami by which they released to him certain 
properties of their deceased husband in which „they hada o 
widow’s estate., They refused to register it and Gévindaswami 
-had it compulsorily registered in the Dharapusam Sub<Registry 
on the 25th March 1922, three days before the occurrence in 
question. The reason for, the unwillingness of the widows, to 
register appears from Govindasami’s deposition in the Court of 
the Stationary Sub-Magistrate of Dharapuram as due ‘to. the 
influence of Thangaswami’s mother i. e., the mother-in-law of 
the widows. She wished that Thangaswami and his wife.should 
adopt the accused Doraiswami. ‘There is thus, to my mind, 
ample ground for ill-feeling between the accused and Govinda- 
swami on account of the registration of this release deed, Ex. 
M. One point in the defence theory may be noticed för con- 
venience here, and that is, that Govindaswami has concocted this ° 
case against his distant relative, the accused, in order that he 
might become an undesirable person dor the widows to adopt. 


Doraiswami 
Udayan 
In re. 


s 
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I think this is extremely far-fetched and I must say that it is en- 
tirely unconvincing in the circumstances of this case.” 


[His Lordship then discussed the evidence and concludes] 


In this state of the evidence, it is impossible for me to say 
that the accused is not guilty. A legal point however hasbeen 
taken and that is this. Mr. Govindaraghava Iyer points out 
that there are certain persóns who, acgording to him would have 
been available to give evidence about the occurrence, but were 
not called. The first two are Pachaimuthu and Ramaswami 
Udayan, the father and uncle of the accused. They more or 
less assisted the accused because when they ran up they caught 
hold of Govindaswami. According to the Sub Inspector of 
Police. P. W. 4 Govindaswami in his dying declaration mention: 
ed the names of Thondi Goundan, Ayodya Udayan, Kalimuthu 
Udayan and Subramania Udayan. These were examined by 
the police but they were not called. The learned Vakil cites 
in support of his argument two cases, Jn the matter of the 
petition of Dhunno Kazi (1) and Ram Ranjan Roy v. Em- 
peror (2). Inthe former case it ts laid down that all witness- 
es, who prove their connection with the transaction, connected 
with the prosecution should be called. It will be noticed from 
the deposition of P. W. 7 that four persons ran up from the 
south after Govindaswami had’ turned to run to the north. 
They may or may not have seen some part of what occurred. 
That is no ground for saying that these witnesses have proved 
their connection with the transaction in question, or that they 
may be able to give important information as to the subject of 
the charge., If such were proved then the only thing as laid 
down in the cases referred to that can relieve the prosecution 


from cafling the witnessés is the bota fide belief that such wit- 


nesses would not speak the truth. The 2nd case is a,case of 
murder and it was laid downsthat in a capital case the prosecu- 
tion should take pl&ce before the Court the testimony of all the 
available eye-witnesses though brought to the Court by the de- 
fence. -Neither of these considerations apply here. on the 
other hand, the Full Bench of the Allahabad High Court has 
laid down jn Queen Empress v. Durga ( 3) that the Public Pro- 
secutor is not bound to call as witnesses for the Crown any per- 
son whose evidence in his opinion is unnecessary. Compare 
also Emperor v. Reed (4). I do not think that the opinions 








Raitt, 


r I, LÊR. 8C. rar. 2 L L R 42 C. 422 3. IEL. R. 16 A. 84 
4, LLR 490277, rf 
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stated in the Calcutta cases have any application to the present. ? Danaa 
It seems to me that the case is adequately proved against the ac- = ute. 
cused by the prosecution evidence tendered. If the four per- | 
sons above named could in fact have spoken in favour of the 
accused, it is curious that they were not called, nor were their 
nanfes mentioned as persons who knew anything about it by the 
accused either in his statement before the lower Court or in his 
appeal petition to this Gourt. He put in a written statement 
before the Sub Magistrate in which he alleges ill-felling on the 
part of Govindaswami on account of property and that he was 
himsetf dragged out of his house, beaten and produced before 
the police. There is no mention of any person whatever to 
whom this state of things would be known or who would be like- 
ly to have said anything material to the record. The accused 
called no evidence. For these reasons the conviction must be 
confirmed.. The accused has been sentenced to 5 years’ rigo- 
rous imprisonment and was originally charged under S. 307, but 
J think somewhat mercifully the conviction was reduced to one 
under S. 326. There was a savage attack on a defenceless 
man and the wounds inflicted were of a very severe character. 
I am therefore not disposed to interfere with the sentence 
which will also be confirmed. < 
A. S. V. E KE Appeal dismissed 
In THE HIGH Court OF JUDICATURE AT MADRAS. 


PRESENT :__Mr. Justice KUMARASWAMI SASTRI. 


R. Gopalakrishna Pillai ...  Petitioner* in C. R. P. No. 
907 of 1922 onthe file of the 
High Court (Petitioner). . . . 


M. Ka kapak Pillai and others” ... Respondents 1H 
do (Rèspondents). 


Madras Local Bogrds Act, 1920—Election Petition—Presentation of—Validily Gopala- 


Deposit of amount under R. 4.0f Election Rules—-Mode of—Payment in cash— krishna 
Production of money in Court at time of presentation of petition and obtaining Pa 
oj chellan under Rr, 131 to 133 of Civil Rules of Practice, if enough—Delay ir Kunjitha- 
faying money into Bank or treasury due to causes beyond Sealine ER ce cee patham 
Rules of Practice—Biading character of. Pillai 


The Civil Rules of Practige are binding on all Civil Courts, and where 
the rules provide that a chellan must be obtained and monéy paid into the 
Bank unless at the timg of making the application to receive the money the ° 
Bank is closed, the Court cannot receive the money in violation of the rules 
Leld that this principle applied to amount required to be deposited under R. 4 
of the Election Rules framed by the Government under the Madrąs Locale 


eC any ee 2 





*C R R Nos. 907, 908 and 909 of 1922. roth Septemebr, 1923. 


. R—-107 / ° 
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. se 
Gopala- -- Boards Act, 1920, and that an election petition was not liable to be dismissed 
krishna on the ground, that the presentation of the petition and the payment of the amount 


P ae "required to be deposited under R. 4 were not simultaneous, where the payment 
Kunjitha- of the amount is made in conformity with the provisions of Rr. 131 to 133 of the 
ean Civil Rules of Practice. 
illai, 


Where a person who is bound to pay money produces the money in Court and 
complies with the rulé which requires him to take out a chellan and pay the 
money at a different place and there is a delay in the actual payment of the 
money into the Treasury or Bank owing to reasons beyond the control of the 
person making the payment, the payment must Be deemeñ to have been fnade 
on the date the money is produced and the chellan obtained. 


Petitions under Ss. 115 of Act V of 1908 and 107 of the 
Government of India Act praying the High Court to revise 
the orders of the Court of the Subordinate Judge of Cuddalore 
in O. P. Nos. 10, 11 and 13 of 1922 dated 2nd day of october 
1922. 

T. R. Ramachandra Atyar and 5. Ramaswami Atyar for 
petitioners. 

S. Muthiah Mudaliar, C. Padmanabha Atyangar, S. Srini- 
vasa Atyar-and V. Subramania Atyar for respondents. 

The Court delivered the following 

JUDGMENT :_The facts in these cases are not disputed 
and the only question is whether on the facts the Subordinate 
Judge was right in dismissing the applications. 

The election to the Taluk Board in question was held on 
the oth of May 1922. “ The Subordinate Judge’s Court was 
closed for the summer recess on the 14th of May and reopened 
on the 17th of July. The period of 14 days allowed for the 
presentation of the election petitions expired during the vacation 

° and these petitions were presented on the 17th July the date 
°” when the Court re-opened. The case for the petitioners is that 
they had with them the sum‘of Rs. 200 each which had to be 
deposited ‘and that*these sums were produced before the Sub- 
ordinate Judge. j 

R. 131 of the Civil Rules of Practice requires a person de- 
sirous of paying money into Court to bring into Court a lodg- 
ment schedule in the form prescribed by the rules and containing 
the various particulafs mentioned therein. | Thereupon an 
order tor lodgment and counterfoil receipt are to be issued to 
the payer. *Rule 132 states that the payer shall deliver the 

o money and the order and the Counterfoil receipt to the bank 
or treasury officer mentioned-therein who 1s to retain the order 
ind return the receipt duly signed by him to the payer, which 

- receipt the payer should return to the Court. Rule 133 pro- 
vides that if the bank or the treasury is cloged, the money may 
` : 


Wr 
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with the leave of the judge, be paid to the officer of the Courc Gopald- 


: ; 9 krishna 
and the officer of the Court will send it to the bank the next day.. pilli 
As the bank was open at the time of the presentation of tbe  kanjirha- 
petitions, the vakil in pursuance of the Rules of Practice ob- patrum 

1 


tained,a lodgment schedule. The judge on receipt of the peti- 
tion passed an order for the issue of chellans and chellans were 
issued on that day. As there is a branch of the Imperial 
Bank ðf India at Cuddalore the chellans issued by the Court 
had to be taken to the Officer in charge of the treasury, checked 
by him and then to the branch of the Imperial Bank. The 
chellans were issued at-about five minutes to three and they were 
taken at once to the treasury but the treasury officer was not 
there. As the bank would not receive the money after 3 
O'clock, it was impossible to pay the money into the bank-on 
that day. The money was returned to the Vakil for the petition- 
ers. He and the members of his family were then staying at 
I hiruvendipuram about four miles from the Court house and =‘ 
the treasury office and he took the money with him in order 
that ıt may be paid the next morning. The money was sent 
the next day from Thiruvendipuram to the treasury officer with 
the chellans and the treasury officer returned the chellans at 
about 2-40. As the bank was about 214 miles from the treasury 
office, the person taking the chellans and the money to the bank 
arrived at the bank at 5 minutes after 3 but the bank would not 
receive the money and it was therefore paid the next day. On 
the 18th the person taking the money to the treasury officer 
went ina jutka. There was an accident to the horse and it r 
was therefore about 1-50 p. m., when the person rgached the ° 
treasury officer. There would have been, however, ample 
tume to have gone to the bank if the treasury.offcer bad not 
taken nearly an hour to return the chellans to the person who 
brought the money. , The Subordinate Judge is of opinion that 
so far as the 17th is concerfed the delay wag unavoidable but 
thinks that the delay on the 18th has not been properly explain- 
ed. ` 5 ; 

© There can be little doubt that if there was no accident to 
the horse, there would not have been a delay of five mjnutes on 
the 18th and that the money would have been received by the 6 
bank. The trouble was that owing to the delay the person 
who had the money reached the bank at 3-5 while according to 
the rules of the bank no money would be received after 3. p. m. 
1 do not think that the view taken by the Subordinate Judge 
is correct, + Tt is not reasonable to hold that a person is guilty 
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bedi el of negligence when he would in the ordinary course. of things, 
Pillai ° have arrived in time for payment and the delay of five minutes 
Kunjitha- was due to an accident which he could by no means have fore- 
paham seen.. In this connection I need only refer to the judgment of 
sae the Chief Justice in Arunachallam Iyer v. Subbaramayya (1). 
The learned Chief Justice observes “ The question to be consi- 
dered by the Court is not whether by some human possibility, 
being wise after the event, he could*have got there in time 
. and once the Court is satisfied, as was the fact in this 
EN that the man did try to get there and that he would have 
got there in time but for the intervention of an inevitable acci- 
dent for which he was in no way responsible, it is the duty of 
the Court, in my judgment, to set aside the judgment, mulcting, 
in proper cases, the delinquent man in costs.’ It is no argu- 
ment to say that where a man leaves in time and would in the 
ordinary course have reached the bank in time, he would in 
spite of the accident have reached before the bank was closed 
if he had started earlier, or if the jutka horse had run faster. 
The question remains for consideration as to whether even in 
cases where there is no negligence and where the applicant has 
complied with the rules, the application should be dismissed be- 
cause the money was not paid into Court with the application 
whatever the reason may be. 

R: 4 of the Election Rules framed by the Government under 
the Madras Local Boards Act enacts that the amount should 
be deposited at the time of the presentation of the petition and 
that if it was not deposited the petition should be dismissed. 
The contention of the respondents is that in such cases the 
money shduld be paid in and that even if the chellans had been 
taken and the money paid into the bank a few minutes later, the 
petition would still have to be dismissed as the presentation of 
the petition and the payment of the money were not simultane- 
ous. This consgruction, so far asel can see, has nowhere been 
placed onthe rules. In Krishnaji Reddiar v. Muthu Veera 
Reddiar (2), Krishnan, J., though he held that no question 
would arise as to the Court excusing the delay the provision in 
the rule being mandatory, took the view that if the failure to 
pay the nfoney was due to any action taken by the Court the peti- 
tion would be proper. The Rules of Practice are binding on 
all Civil Courts and where the rules provide that a chellan must 

e be obtained and money paid into the bank unless at the time of 
. making the application to receive the money the Bank is closed, 
TT (1922) L L R. 46 My60. © a (1923) 44 M. L Ja 
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— Minor 8 Wistes— Consultatio —Ne- 
cessity— Omission tu do so- Etfect—in- 
junction restraunng people from inierfer- 
wg with guardian—Order granting — Va- 
lidity—Ng notice to persons concerned 
— No abanike proceeding- Enect 


Bindu Law—Adoption—Custom—P:ac!— 
Statemeuts in wujrb-ul-arzes 

-——— Adoption — Widow—Limits af her 
power— Consent of sapindas-—-Corrupt 
consent Promise of a bribe—Estoppel 
—Nemo aliegans lurprindsmen suam est 
audtendus. 

~— Debts Family trade— Debts bor- 
rowed by member conducting business 
—Liability of minor members 

-—-— Inheritance— Daughters and their issue 
—Cusiom excluding Vatidity — Evi- 
dence — Wuajlo-ul-arz — Statement of 
Cus om in--Value of-—~Seitiement officers 
—Duty of recording statements of custom 
ia wajib-ul-arz—Nature of— Mode of dis- 
charging duty 

——Jout family — Manager — Alienation 
not for necessity—Alienees riphts—Suit 
by surviving member or recovery of pro 
perty alienated—Aliotment of property 
alienated to vendee—-Conditions-~-Mesne 
piohts~—~ Plaintifi’s right to—Manager— 
Sale by-~Voidable and not void a 

Jvint family—Partition—Partial or 
complete——-Presumption—Separation of 
one member— status of temaining mem- 
bers——-Effect on—joint family business 
—Part tion between members car1ying 
on—Effect— Business continued by them 
thereafter—Incideits of— Dissolution on 
death of gne of members—Agreement 
admitting hia widow as partner-~~Proof 
of — Onus-—- Evidence pi 

—-succession—Daughters— Partition of 
estate—Aiienation by une of the daughters 
-- Death of alienor ~ Rights of rever- 
sioners 

-—Widow-—-Powers of, qompared with 
Karvanan’s powers under Malabar Law. 


-—— W i\l—~Construction— Bequest 10 a per- 
son, giving testatur's widow authority in 
regard to certain matters— Widow if 
takes any interest under wifi Letter of 
even date by legaitee to testator showing 
inten.ion to give her widow's eatate— 
Absence of express provision in Will to 
that effect—Enect eee 

—— Will—Cons.miction —Wife— Absolute, 
estate to-- Bequest of —-Whatseamounts to” 
—Malis— Meaning and effect d. 
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Landlord and Tenant. PAGE. 


Inam—Khaji *inam—Adverse Possession 


against office as 79L 
Incometax -Excess profts— Assessment 
apyeal-—-Chicf Revenue Apthority* Duty 


of state case—Mandamus—Jurisdiction 
o: High Court—Specific Rehe: Act (1 of 
1877), S. 45—Government of India Act, 
1915 (5 and 6 Geo 5 G 61), S, 106 Sub- 
$.2—Indian Income Tax Act «VII of 
1918) S 51—Excess Piofits Duty Act (X 
of 1919), S. 15 aes 


——Indian Income Tax Act {1918}, S. 51— 
Reierence by case stated—Deciston of 
High Court—coinpetency of Appeal to 
Privy Councit—"* Final” or “ inerlocu- 
tory”-~Letters Patent, Cl 39, 40— 
General right of appeal 

— Joint Hi.du iamily—Members of a 
Jout family registered asa brm uuder 
S. 2 (12) of the Income-tax Aot VII of 
1918 -— In what cases assessable as an un- 
divided family to supertax on the income 
oi the firm sea 


Income-tax Act VII of 1918—Firm engaging 
in business with other partners in other 
firms ~~ Whether losses in tue latter firms 
cau be set off agaiust the prohts at the 
former frm—Expenditure incurred by 
assessee in emploving accountants and 
lawyers in the matter of an incume-tax 
dispute as to Excess Profis Duty 10ra 
different year, whether allowable as a 
deduction—timilar eapenses relating to 
income-tax assessment. whether allow- 
able asa deduction—Indian Income-tax 
Act VII of 1918 S. 9 (2) IX— Excess Pro- 
fits Duty Act X of 1919, S. 20 “i 

——8. 3 (3) VILI— Receipts ot a casual and 
non-reourring nature— When exempted 
from income-tax--Reuwittances by a 
banker of ludian Currency to Penang- 
Profits made by variation of exchange— 
Whether assessable lo income-tax saat 107 

Indian Tariff Act VIII of 1894 as amended 
by Act IV of 1916, 8. 10—Tariff duty— 
Sale of goods ex godown—Reduction of 
traiff value by Government notitication 
—Consequent reduction ot duty- Whether 
buyer entitled to deduct from the comract 
price~Duty in S.10 of the Tariff Act, 
Se of payment under duress—Re- 
covery#ot ows 

Inherent power oi Court to restore appeal 
dismissed tor delaulit 


Intertocutory Order-~Revisian against in- 
terference in— Conditions se 


Jurisdieotion—Transfer of area in which 
judgment-debtor ®lives to jurisdiction of 
another court ow 


Land Acquisition Act Ss. 33 and 24 (6)— 
Acquiaitioa of land for reclamation and 
buudiug purposts—-Mode of vaiuation— 
Market value—Possibility.of future deve- 
lopment e * 1.2 339 


Landlord and Tenant-—Ejectment—I nam— 
ə kight to eject Inamdar—Burden of 
prouf 


59X 


295 


150 


711 


749 
813 


703 


210 
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Landlord and Tenant. 


— Mahal held in thika rent—Thikadars 
failure to collect—Non-payment ot rent 
— Effect eae 

Lease—Cons&uction— Reclamation lease of 
jungle fand—Clearing and rendering fit 
for cultivation portion of area wituin 
specitied time—Forfeiture of lease ou de- 
fault in opinion ot landlord’s represeuta- 
tive Provision fur—Stumps— Ext action 
of—Ob.igatiun if extends to~Duy of 
landlord's representative before declar- 
ing sorfeiture 

Legal Practitioner—Conviction for perjury 
— Sulcient cause for removing the prac- 
titiouer’s name from the rolls—Propriety 
of conviction wnetuer can be questioned 
—Cunviction by ioreigo Court, woether 
makes a difference—Stiking off the 
name of the legal practicioner by the 
Benchers of his [un— Whether rpse facto 
deterqunes hig right to be an Advocate 
of an Indian High Court—Matter 
brought to the notice of the High Court 
some years aiter conviction aud sentence 
Matier to be considered by the High 
Court in arriving at a decision ove 

~- Pleade:—Kazinama—Power to enter 
into — Special authority—Necessity—Suit 
—Trial of—Cuut’s duty— Compromise 
between parties that saiisfaction should 
be entered up in su:t—Judical notice of 
—~Court having —Ettect— Duty not to 
proceed with hearing 

—~Savad-- Renewal ot— Right tœ- Speech- 
es by him instigating people to disobey 
law and order, to refuse to pay taxes, and 
to eschew English Courts—Persisteuce 
m such views by him—Etfect as 

——8. 18~—Jurisdiction under —Not Vindi- 
ctive—Sanad—kenewal of Conditions ... 


Letters Patent (Madras 01. 12—Carrying on 
business~- Whetuer includes carrying on 
bagiuess through an agent by foreigner 
living outside jurisdic ion ar 

——Cis. 1? and 15—Appeal—01 det for 
transfer of a suif—" Judgment” ste 

——Ql, 15~—Judgment —~Driginal Side 
Rules, R. 206—Order of Judge under— 
Appeal from— Marntainability ees 


Limitation—-Adverse possession— Partition 


mm Property not included in a partition 
between the members ot a joint tamil 


Enjoyment by one ot the members 
through tenants — Whether adverse 
possession against the others “us 


Limitation Aot, 8. 5—Application under 
O, 4], Rr, 17 and 19— Extension to ... 


——Art. 10-—-Mortgage with possession 
—Agieement by mortgagor not to 
alienate the property within the term 
of the mortgage without the consent of 
the mortgagee—Right of pre-emption 
given to the mortgazee—Mortgagee ask- 
ed to mage offers*for t pruperty—— 
Morfgagee making no offefs and prohi 
biting al:enation by the mortgagor—Sale 
of the equity of redemption by the mort- 
gagor-—~ Limitation—Suit for redemption 


460 


438 


639 


458 


813 
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PAGE, Madras Act. 


—Whether mortgagee can set up his 
right of pre-emption as a defence 
Agreement lor purchase of ımmoveable 
property by the guardian of an intant 
Entorceability. wv 


——Art, 12 (d}--Madras Estates Land Act, 
Ss. 124, 13l—Revenue sale under the 
Estates Land Act~—Suit to set aside sale 
—Limitation © i 

-————Art. 134, 144; 8, 10—~Applicability — 
Trust propyity—Sale in execution of a 
decree objaided tor debt of trustee— 
Purchaser at, in possession of prop&rty 
for over 12 years--Effect—Suit by suc- 
ceeding trustee to recover pruperty-Limi- 
tation —Decree declataing propeity sub- 
ject to trust— Purchaser party to—Effect 
of decree—Not res guatcata against trus- 
tee—Not effective to interrupt adverse 
possession of purchaser— Art, 136— 
Transfer by trustee —Transfer under an 
adverse execution against trustifa ... 


— Art. 144— Khaji inam lands—Adverse 
possession against the office holder for 
over twelve years-~Wuhuether tile of 
successors also barred dés 


——Arts. 166 and 181—Application to set 
aside on execution sale, on the ground of 
illegality—Application governed by Art 
166—Civil Procedure Code, S, 47 and O, 
21, R. 90—Absence of pubhcation of the 
sale in the village where the Ee 
are situate es 


— Arts. 181 and 182 —Attachment SiGe 
judgment—Decree in suit- Claim by a 
third person regarding the properties 
attached—Claim allowed—-Suit to set 
aside the claim order—~Suit decreed—Ap- 
plication to sell tae properties attached 
on the very date of the second decree— 
Application governed by article 181 of 
the Limitation Act eee 


Art. 188—Step in aid of execution— 
Superfluous repetition of an application 
previously made and then pending orders 
oi Court not a—Order directing attach- 
ment at hearing of execution application 
previously bled if a step-in-aid—Oval ap- 
plication by deci @e holder on date of 
order — Paesumption of—~Oral SERANGAN 
if a step-in-aid a 


Local inapection by ‘Magistrate —Resnlt of 
use of, to truth of etidence—Propriety.., 





Limited Company--Mprtgagee Debenture- 
holder—FPower of sale--Validity— Trans- 
fer of Freperty Act (1V of 1882), S. 69— 
Wrongiul attachment — Money paid 
under protest— Right of Action—Indian 
Contract Act (1X of 1872), S. 72— Regis! 
fration—-Proper presentation-—-Presum- 
ption Indian Regis'ration Act (XVI of 
1908} Ss. 33. 34, 35, 87 a 


Madras Act IT of 19238—Local bee 
Pregident—Election of-~Vakid ty—Per- 
cons elected mefhbers of Board byt not 
taking oath of allegiance-~Election by... 


Pact. 


389° 


840 


588 


791 


829 


822 


680 
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Madras City Municipal Aot. PAGE. Malabar Law. PAGE. 

Madras City Municipal Act IV of 1919— from assert$ of Zamindari—Assi#nee 
8. AB8—Machinary — kreciion ol — from inamdar of an interest in his bold- 
Licenst fee for payment of—Necessity— ing—Assigument under a Thirmanam 
e a Wages ae AA ieee pan 

e for n ing out license —Cons ion o irmanam documen 
under the section— License fee tor use of —Lease under S 105 Tr, of P. Act or 
aga Ka a e of ee a ha ig sage re eames under 

istiuction— Payment of same—D18.inc- . 3. Cl {il} o States aud Act— 
tion — Payment of former does nof Amounts payable in tuture under con- 
exc nerale lability for payment of latter tract 1f—Kegulation XXV of 1802, S. 4— 

» —Erection of Machinery— Machinery Construcuion. ven 91 
eo to eee of oi hee —(Madras Act I of 1908) 8, 18 (3)—Im- 
a Ngan, Nagan provements eteted “by "the tenani 

er the passing of the Act—Contract 
TING NE ka A prior to the Act to pay vee rates for such 
committee against imposition of liceuse ca rt ap naa KAN molan 124 
bar to his pleading that tbe case does not lt f ip 
come under the section wa. wa aire oR Boara 6 ee 

or ak Ta palak Aot, 1820— ilenan Dy High Cead S. 115, C. 

3 ec ee P.C in—Jurisdiction— Practice — Remedy 
eee fe iecton= Remedy aaa by suit in Civil Court open under S. 183 
ved party—Injunction—Suit for—Main- O ak raa i AN 
tainability—Evection held in pursuance Madras Local Boards Act, 1930— Election 
of such rejection— Election only, threate- Petition — Presentation ot — Validity 
ned to be held—Cases of —Distinction— Depo.it of amount under R, 4 ot Elec- 
Injunction restraining chairman from tion Rules—Mcde of—Paymeat in cash 
holding meeting and rival candidates —Produciivn uf money in Court at time 
from sitting as Councillors—Graut ol— of presentation Of petition and obtaining 
Power of Court— Rules framed under of chellan under kr. 131 to 133, of Civil 
Act—Interpretation of— Reference under Rules of Practice, i! enongh— Delay in 
R. 31—Private party—Right of—S, 352 paying money int) Bank or treasury due 
= to causes beyond coutrol—Etect— Civil 
of Act—Scope and effect ee 23 4 rae 
itv of 1804, 8 Suit by Munici Rules ot Practice—Binding charcter of... 849 
pality ior recavery of money due from se oles aa rent AAN Ba DEE 91 
toll contractor—Coutract not in writing— 8 p 
Effect of .. 164 mi 1 gir Recovery eh i of 
864) 5. —58.— Watcrcess—lIllegal de- 
——Act V of 1920—S. 249 Soh 5. Cl. (q) 
Construction—Last clause of clause (q) mand by ‘Government —vayment poe 
A prorest—Sujt ior recovery of cess—Limi- 
whether qualifes each of the previous tation—Limitation Act, Ss 15, 29 and 
clauses or only the last of them—Paddy art. 16 i : 12 


—Conversion into rice—If an industrial 
process—Machinery dangerous to human 
life —Meaning—Presumption, is 


——8, 803 (2) (b) (c)— Rules framed by the 
Governor in Counci!—Validity of—B 
Jaw—Construction vat 


Madras Estates Land Act—Estate—Mouza 
village -Grant by Zamindar to Brahmin 
— Grant of melvaraam only or of mel- 
varam and kudivaram—Testy oe 


——Waram  tenure—Presymption of— 
Rebuttal—Proof necessary— Reversion to 
waram system—aAgreemeyt by ryot for 
—Term Murhilika—} rovision in, under- 
taking to culuvate land after period Axed 
under ‘ pathukattu muchilikas under the 
Amani rules ''—Effect—S. 13 (3)—En- 
hancement of rent—Claiin to Share in all 
crops under waram system not an—Suit 
to set aside distraint— Tender of latta 
—Propriety of—Decision as to— Res 
judicata , gk 

——Bs. 2 (8) (d): 8 cl. (2), (5), (11) (16)— 
Inam Estate, Landholder, Ryot, Rent— 
Meaning—Pre-settlement inam excludeg 

@ 


555 


41 


199 


Mahomedan Law 
Daughter’s daughter—Right o!—Datigh- 
ter disqualified to inherit—Effect—Her 
daugbter’s right to inherit—No bar to— 
Wagf—mitawalli—Suceession to office 
of—'‘ Hair ”— Provision for heir of 
muttawalli suceeding— Fffect— Direct 
heir—disqualifed—Right of next heir— 
Revertgr of office to dedicator’s heir— 
Waaqfnama— Construction due 


Malabar Law—Kanom — Decree for re- 
demption— Variation inlappeal as regards 
compensation jor improvements—kights 
of parties on—Vlossessnn obtained by 
plaintiff in execution ot original decree— 
—Effect —Mesn® profits -~ Plainuff’s 


liability for—Interest at sufficient rate— |, 


Award of, in lieu of mesne profits— 
Defendant's right—-Possession of pro- 
perty—Compensation cousequential on 
variation— Right to a. wee 


—— Kanom - Redem@tion dec:ee—Péssese 
sion to decree-holder — Velivery of— 

ə notice to Ksnomdar before —Necessit 
CP.C,—O. 34, R.8, O. 21 R.1CL (2 


e 
-- Inheritance— 


359 


323 


Malabar Law. 


—Interest on costs — Right to—-Decree 
silent as to—Effect 
—— Karnavap—Kanom —Renewal before 
expiriy of penod— Validity— Renewal to 
take effect as and from its date— Renewal 
to take effect after expiry of period— 
Distinction—Kenewal otherwise valid— 
Misappropriation of renewal fee by 
Karnavau—Effect—Bota fide dispute— 
Compromise of—Karnavan’s pdowers— 
Hinda law— Widcw -— Powers of — 
Comparison with , see 
Malabar Ordinance {I of 1922.) 8, 10 
Mandamus—Jorisdiction of High Court— 


Income Tax. 
Harim — Memo, Allegans 
Suan ert andiendus 
Minor — Guardian-ad hiem — Appoint- 
ment of a person baving an adverse inter- 
est ag Guardian-ad hlem—Minior not 
represented — Guardian ad islem not 
raising an available defence—Gross 
negligence 
—-Sale by guardian—Avoidance of sale 
—— Conveyance or proporiies to stranger... 


Mortgage — Decree for sale — Execu- 
tion Decrce-holder’s right to sell mort- 
gaged properties in any order he pleases 
—No direction in decree fetterreg his 
right—-Etfect—Transier of Property Act, 
Ss. 81, 82— Fraud on part of mortgagee— 
Gffect. én 

—— Equitable mortgage— Proof of—Quan- 

, tam-—-Privy Ceuncil—appeal—Evidence 
additional—Admmussibility 


Native Converts Marriage Dissolution Act, 
1866 sii 

Negligence — Child of 7 years injured 
by a Railway Locomotive in attempting 
tocross the line ata point, where the 
punu; habitually cross the same as licen- 
gees--Né@pligence of the Engine Driver 
and the fremen at the time—Trap--Con 
tributory negi gence in children * 


——Railway Company— Unprotected and 
uulizbted pit on the platform -Passenger 
waiting for a train in the night— Falling 
into the pit and sustaining personal 
injuries—Liability of tne Railway Cem- 
pany gah 

office — Resignation — Office becomes 
vacant only on acceptance of rea:gnation e 
— Resignation bv an Honorary Magistrate, 
when takes effect—Madias Local Buards 
Act XIV of 1920. Ss. 4 and 57—-Filing a 
pettion under S. 57, whether one of tne 
or@inary functions of a member who has 
nottaken his seat, whether can hle a 
petition under $S, 57 sed 


Oudh Estatgs — Notice of ejectment — 
Assertion, of under-proprietory tig t— 
Cantellation of Nutice—Continnance of 
possession —Adverse possession—Limit- 
ation—-Ondh Rent Act, Bs. 54. 55 and 
141—--Limitation Aets, S. 28 


Turpitudinem 
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087 


258 
305 


592 


161 


615 


240 


722 


776 


208 
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424 


798 


628 


Practice. Pack. 

Partition — Partitial «partion— Suit for— 
Omission to include al) items of Comon 
property—Effect of son 321 


Part performtce — Application of tle, 5 


not restricted to cases where suits for 
specitic performance not barred by limi- 
tation 


Penal *Code — Sa. 406, 420 — Criminal 
Breach of trust—Cheating—Convidtion 
for offences of—Legalhity—Pledgor dis- 
honestly inducing pledgee to part with 
property ed by false representations 
—Duishon€ést disposal of the properti? in 
violation of the contract with the pledgee 
in pursance of which property handed 
over to hisn—Conviction for offences 
under Ss 406, 420 

— 8. 414—~Conviction under—Legality— 
Conditions —Essentials ot offence under 
secitun—-Proof necessary sv 

——§8, 498—Offence under—complaint of — 
What amounts to—Kidnapping minor 
girl and theft of ber jewels—Complamt of 
offences of —No allegation even in sworn 
statement of complainant ot accused's 
purpose to have illicit intercourse with 
minor—No statment even as to puberty— 
Conviction nuder S 498—Legality— 
Comolaint—Nature of—Ascertainment of 
—Sworn statement and written complaint 
if may be read tugether ave 


— 8s. 498 ani 600—-Defamation—Libel— 
Publication necessary to constitute 
ofence—Publication must be witnin 
jurisdiction Charging a person with 
ingratitude, whether defamatory —C m- 
lamt for defamation— Whether should 
specifically refer to the libellous le.ter— 
Piactice—Originals of libellous letters 
must be adduced in evidence 


——8, 499 (Exception 7)--D-famation~Head’ 
of mutt——Discisles—Temporary inter- 
dict fur alleged caste offence—Exparte 
order—Good failh—Rights of heads o 
Communities 


826 


133 


728 


543 


754 


oe 


116 


Practioe—Privy Council Arpeal— Failure 
to adduce evidence of substantial injury 
in execution sale—Or for permi%sion to 

*du in appeal—Appfication for first time. 
in appeaPto Privy Council—Grant of. ... 


——Procedvre ~I rgegularity —Examination 
of princij al defenda.t before plaintiff 
opens his case” or examines his 
witnesses — Oonjmission— Evidence 
taken oOnu—Admiussibility cond tlous— 
Fraud asd collusion—Charges ot— Proof 
—Onus — Quanun — Bengal Revenue 
— Sales Act (XI of 1859) — Sale of 
estate by Collector for arrears of res enue 
—Applicauon to Commissioner to set 
aside — Fraud ~ Charge of—Commis- 
sioner’s jurisdiction to enquire into... 


—— Procedure— Partition—Suit for ~Preli- 
miyary decree declaring plandiff’s share-- 
Defendant's death subsequent to, and 
befoy final decree— Plaintiff becoming 


403 


363 


pad 


Presidency Small Cause Courts Aot, 


entitled to whole ob suit prperty by 
surviyorship—Procedure on—Application 
to bribg deceased's daughter on record 
as i. gal representative—Apy;lication for 
* amendment of plaint to include share of 
deceased aiso—Maintainability are 


Fresidency Small Cause Courts Act—Eject- 
Ment order—QObatruction tu carrying oyt 
of—Removal—Jurisdiction—O. 21, R, 98 
C. P, C—Apphcability to proceedings 

' under Chapter VII of the Act. 

— Madras — Rules under—O. 343 R.1—Ap- 
pendix ¢—Sumuinons Form [3—~-D#ection 
in that application for leave to de:endant 
must be filed not later than 3 clear days 
before date of hearting—-Ulira vires order 
rejecting &pplication for leave on the 
groand that it was not so filed--Validity 
— Revision—Interfer ence in bis 


Presidency Towns Insolvenoy Act 8. 52 — 
True owner—Reputed owner—Meaning 
—Insolvent being allowed to be reputed 
owner of motor car with consent of per- 
son having equitabe charge thereon— 
Withdrawal of consent before com- 
mancement of insolvency—Evidence of 
—Letter by Vakil of chargee demanding 
immediate recurm of car, the agreement 
in favour of chargee entitling him to 
demand its immediate return-——Effect— 
Receipt of letter by insolvent if necessary 
—Presumption—Letter—Posung of, to 
right address— Receipt thereof by addres- 
see— Presumption as to See 


Presumption—Letter, Posting of, to right 
address~-Receipt thereof by addressee... 


Prinoipal and agent-——-Direction by princi- 
pal to agent to pay funds in bis hands for 
the discharge of the principal’ obligation 
—Communication of the direction to the 
creditor of the principal—Creation of an 
equitable assignment in favour of the 
creditor--Pmncipal, company going into 
liquidation—Rights of parties in law and 
equity 

Private International Law— Proceedings iot 
Criminal breach of trust in French 
territory — Execytion of in French 
territory af a promissory note payable 
in British India—Droppyng of criminal 
proceedings—Enforceability of the pro- 


missory note in British India wine 


Privy Council—Appeal—Comfetency— Dis- 
pute relating to recurring liabllity—Cer- 
tificate —- Bengal Tenancy Act, S. 12—~ 
Patuidar’s suit for rent against darpatni- 
dars—Registered transfer of tenure 3 
some~—Libility for rent 


-——Appeal to, competency of—Income Tax 
Case, ¢ ese 


—— Appeal from decision in second Appeal 
—Finding of fact--Correctness of—En- 
quiry into—Practice. 

, Procedurg—Additlonal evidence—Appellate 
Court—Jurisdiction— Rights of suitors—~ 
Civil Procedur Code (1908), O. 41, R. 27° 
O. 47, R. #—Privy Council—Practice 


VoL. XLV—G °” 
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Bigistration Act. 


Provincial T&solvenoy EE EE PE 
Debtor's petition — Residence within 
jurisdiction — Inability to pay debtə— 
Proof—Onus—Quantunr—S. 24 (4) (a)— 
Effect. one 


——~—§. 3—Insolvency—Creditor’s petition 
—-Tracsier by District Court to Sub- 
Court for disposal—Validity—No notif- 
cation investing Sub-Court with MENT 
tion—Efěct, 


66 —~~(ITT of 1907) Ss. 24 (8), 89 (4) and 46— 
Right of creditor to prove debt in 
bankruptcy-—~Discharge of debtor-—~Effect 
of—Conditional order of discharge Debt 
merged in decree ~Bar of limitation— 
Civil Procednre Code, S. 48—Eftect of — 
Right of insolvent to appeal against order 
admitting proof of debls— ‘' BENE 
person ” 


-BE 36 and 37—Fraudulent E 
Sham transaction— Power of insolvency 
Court to annul—Provincial Insolvency 
Act (V of 1920) S, 4. ‘us 


———-§. 46—Persou “aggrieved ’'—S, 43— 
Creditur’s application to Court to take 
action under—Dismissal without enquiry 
—Creditor if aggrieved by order of— 
Appeal from order—Right of | ors 


——{V of 1930)—8. 28, ols. 2 and 4-~After- 
acquired properties— Kight of insolvent 
to maintain“a sait regarding after acquire 
properties~-Insolvent’s share in a partner- 
ship started after adjudication order, 
whether after-acquired property ‘ie 


eB. 78 —Effect—-Proceedings instituted 
e udder old Act—Order in—Appeal against 
-~[eave for—-Delay in application for— 
Excuse of—Power under S 78 ot new 
Act ni 


Provincial Small Cause Courts Aot (IX of 
1887) 2nd Sohdule, Arts 1, 3 and 19——Suit 
by a tol- 
President of the District Board for dama- 

$ ges for illegal orders of the President 
83 claiming that the orders are Ulegal—Not 
a Suit for declaration within the meaning 
of Arts. 49—Official§ ot the District Board 
not officers of Government within Arts. 1 
and 3 of the Schedule—Tolls Act {XXI of 
e 1901). S. 6—-Loss sustained by the plain- 
nf, % hether loss by reason of the Tolls 
59 Act—Civil Procedure Code, S. 115—-That 
an action would not lie because it was 
against the Presideat as distinguished 
fr8m the Disirict Board itself ig uot a 
question of jurisdiction 


Registration Act, Ss. 17 and 49—Indian 
Evidence Act, S.$1.-- Unregistered instru- 
ment of usutructuary mortgage for ovare 
Rs. 100—Possession under the instru. 
ment for over 12 years—-Suit for redemp- 
tion—Martntainability of—Proof of the 
quantum ot interest under the martgage. 

——§. 17 (I) (b)-e Declare — Document 
declaring right to immoOveable property 
~-Meaning-~Deed containing statement 
that A’s house is A’s honse— Registration 
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Begulation Aot. 


|| I 
—Neceshity—Admissibility in @vidence 
though unregistered—Effect of deed— 
Not conclusive of rights of parties, but 
only evidegtiary be 
Regulation Ast 2 of 1919 (Madras) preamble 
and 8.2—Commencement of judicial pro- 
ceedings against an individual- Whether 
deprives Governor in Council of power 
to iake proceediogs under the Regular— 
Reasons of tbe Governor in Coungil for 
taking action under the Regulation 
whether can be questioned in a Court of 
law. 


Res judicata — Execution Proceedings — 
Decree—Executability —- Decision ag to, 
after notice—What amounts to—Effect 
Mortgage in Malabar — sa 
decree—Executability 


Restitution of oonjugal rights—Suit by 
husband— Defence to the suit-—Cruelty— 
What constitutes—-Eoglish Law bow far 
applicable to India 


Review—Grounds for—Error of law tea: 
rent on the face of the case--Ignorance 
of ruling of -a supreme court to the 
contra: y— Whether ground 

River, public navigable — Bed—Bank— 
Accretion to laud on either stde—Owner- 
ship of—Private property—Submergence 
—Reformation—Ownership in case of 
Major Rennell’s Survery Map +Eviden- 
tiary value of 


Ryotwari Traits — Irrigation dapas 
Decree agaiust Government -Ryots when 
aggrieved by—Appeal from decree 

Second Appeal—Competency—Finding of 
fact—Interence from documents. 

Slavery — Agreement for service when 
amounts to-—Worgman's Breach of Con- 
tract Act, S. 2— Applicability 


Specific Performanes—Contract for alo 
Jugicial sale subsequent to--Purchaser 
at—Specyic pertormance of Contract 
against—Enforceabilily—Nadice of con- 
tract—Purchase with—-Effect—Broof of 
notice—Quantum—C. P, Code of 1908— 
S, 64, Se en ee 
enforceable under— What are 


Bpecifie Relief Act, 8. 27-—Agreement eg 
sell—Notice ot--Existence of sur 
structure belonging to another persof— 
Knowledge of his rights—Constructive 
notice—Wilful abstention from enquiry. 


Stamp Aot (II of 1899), Schedule I, Art. 1— 
Acknowledgment -Poka containing credit 
and debit entries interest up-to date and 
a balancing item payable —- Whether 
acknowledgment within the meaning of 
theæAct— Essentials to be considered ... 

Statute — Interpretation, marginal note, 
Ret erence to ves 


——Rogulatton, or .order—Date of its 
comang into force~Pu ligution— Date of 
—Statute, etc., to come into force from— 
Date of publication it excluded or inclu- 
ded--Tests—Original Side, High Court 
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Transfer of Property Act, 8. 101. 


—Suit instituted on 54h May 1922—Court- 
Fee payable on—Notification in Fortgt. 
George Gazette of bih May 1922— 

struction Gg... 


Succession Act, B. 187—Unprotected will— 
Rights of legatees Poe 


Buits Valuation Aot, VII of 1887, 8. 11— 
Under valuation of suit—Suit brought in 
a District Munsiff’s Court -— Decibion 
thereof on the merits by the District 
Mu: sif and on appeal by the District 
Judge—Propér forum being the 1 
Court anu the appellate forum on facts 
being the High Court—Prejudice in the 
disposal of suit or appeal on che merits 
whether as reference 10 the different rules 
regarding an appeal from one Court to 
another Mie 


Transfer of Property Act, 8. 3—Constructive 
notice—Possession of part of the pre- 
mises Possession not known to purchaser 
Or moitgagee Bona fide purchaser for 
value—Possessory title—Suit by trans- 
feree—Succession Act, S. 187--Unproba 
ted Will— Rights of legatees. eke 


——8. 6 (d)—-Hindu-—Law—Widow Main- 
tenance payable under contract--Transfer 
of — Validity — Futare maintenance — 
Transfer of right to 


—S§. §—Fixtures—Sale of house—Sale 
of distillery buildings— Whether pipes, 
stills and vats pass under the sale— 
Englishlaw of fixtures applies to this 
country 


~—8. 68—Lis pondens—Applicability of 
doctrine to suits for specific performance 
—Applicability of doctrine to sales in 
execution 


— 8, 58—Mortgage—Suit for sale upon— 
Sale of-—~Mor e property during 
pendency of— Lis pendens—Applicability 
of doctrine of—Contentious guit—Mean- 
ing--Compromise of suit during its 
pendency— Effect 


~——8. 64—Scops and Effect GE 
for sale of land-—Price paid to Vendor 
and possession given to Vendee%jn pur- 
Suance of--No registered conveyance— 
Vendor'’s* suit for possession—Defences 
open to Vendee—Part-Performance — 
Subsisting contratt to sell enforceable by 
specific performance -Defences of—-Main- 
tsinability--Full Bench—Reterence to— 
Hypothetical quesfion of law—Reterence 
of—Propriety ee 


—— 8. 60—Mortgage—Purchase of part of 
Mortigaged property by mortgagee — 
Mortgagor’s right to redeem remainder 
on payment of proporuomate share of 
Nala amount — Mortgagee’s right 

aia not by private purchase but as 
result of legal proceedings—Effect |... 


——8, 101--Merger—Extinction of mort- 
gage—Purchases of property by the first 
motigagee undertaking to pay off a second 
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Wajib-ul-arz.. 


mortgage on the propefty out of the sale 
price ether first mortgagee can set 
up the first mortgage as a shield 


eWajib-altarz—Statement of custom in value 
of 


s.s» 


Warrant— Execution—Amin—Authority of 
--Time allowed by Court for execution 
of warrant—Nazir’s power to cut down— 
Execution of warrant by Amin within 

e time allowed by Court, but afier time 
allowed by Nazir — Assault pf Amin 
~-Penal Code 5. 353—-Offence undgr 


Will — Construction — Residence and 
maintenance of sons and daughters— 
Provision for—-Husband of daughter, 
wife of sow, her or his family and ser- 
vants-—Right to residence or maintenance 
of—Right " personal” Meaning—~Succes- 
sion Act, Ss. 100 to 102 ~Arplicability— 
Construction— English Law and techni- 
cal Considerations — Applicability— Will 
~-Provisions in, contravening Ss. 100 to 
102 — Will — Construction—Law and 
customa of parties--Regard for--Necessity 
—Joint family mghts—Coaception of— 
Parsis—Applicability to — Futere inte- 
rests — Declaration of—Rules as to— 
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Workman’s Breach of Contract Act. j 
| | 


Inapplicability to questions necessary to 
be decided for determiving rights of par- 
ties before Couri—Wi#ill—Construction 
—~Suit for—Costs of partres—Costs to be 
paid out of estate~—Order for gih 


~—-Construclion—Son— Sons’ widow — 
Exclusion of--Terms appropriate for-— 
Intention of testator Ascertainment— 
Mode of—Giving effect to such intention 
Court's d&ty in regard to—*' Heirs ””— 
Meaning in Wil! written in English— 
English Law — Wilil—Construction — 
Rules applicable to— Wills of natives 
of India—Application to propriety of ... 


Witness—Credibility—Trial Judge — Opi- 
nion of--Iuterference in appeal-- Propriety 
—Witness--Evidence of—Doubting of, 
no ground of youth— Propriety 


Words—Saranjami— Expenses. 


Workman's Breach of Contrast Ast, 8. 1— 
Enquiry under — Criminal Procedure 
Code~ Chapter, XX — Applicabil ty — 
Complaint under 5. 1 of Workman’s 
Breach of Contract Act—Dismisgal for 
complainant’s absence—Effect—Review 
of order of dismissal— Jurisdiction 
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